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PREFACE 

As  the  introductory  chapter  of  this  work  contains  sndi  ex- 
planations as  seem  needed  of  its  scope  and  plan,  the  Author 
has  little  to  do  in  this  place  except  express  his  thanks  to  the 
nnmerou^  friends  who  have  helped  him  with  facts,  opinions, 
and  criticisms,  or  by  the  gift  of  books  or  pamphlets.  Among 
these  he  is  especially  indebted  to  the  Hon.  Thomas  M.  Cooley, 
now  Chairman  of  the  Inter-State  Commerce  Commission  in 
Washington;  Mr.  James  B.  Thayer  of  the  Harvard  Law 
School,  Cambridge,  Mass.;  Hon.  Seth  Low,  formerly  Mayor 
of  Brooklyn;  Mr.  E.  L.  Godkin  of  New  York:  Mr.  Theodore 
Boosevelt  of  New  York ;  Mr.  G.  Bradford  of  Cambridge, 
Mass. ;  and  Mr.  Theodore  Bacon  of  Rochester,  N. Y. ;  by  one 
or  other  of  whom  the  greater  part  of  the  proofs  of  these 
volumes  have  been  read.  He  has  also  received  valuable  aid 
from  Mr.  Justice  Holmes  of  the  Supreme  Court  of  Massa- 
chusetts; Mr.  Theodore  Dwight,  late  Librarian  of  the  State 
Department  at  Washington;  Mr.  H.  Villard  of  New  York; 
Dr.  Albert  Shaw  of  Minneapolis ;  Mr.  Jesse  Macy  of  Grinnel, 
la. ;  Mr.  Simeon  Baldwin  and  Dr.  George  P.  Fisher  of  New 
Haven,  Conn.;  Mr.  Henry  C.  Lea  of  Philadelphia;  Col.  T. 
W.  Higginson  of  Cambridge,  Mass.;  Mr.  Bernard  Moses  of 
Berkeley,  Cal. ;  Mr.  A.  B.  Houghton  of  Corning,  N.Y. ;  Mr. 
John  Hay  of  Washington ;  Mr.  Henry  Hitchcock  of  St.  Louis, 
Mo. ;  President  James  B.  AngeU  of  Ann  Arbor,  Mich. ;  Hon. 
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Andrew  D.  White  of  Syracuse,  N". Y. ;  Mr.  Frank  J.  Goodnow 
and  Mr.  Edward  P.  Clark  of  New  York ;  Dr.  Atherton  of  the 
State  College,  Pennsylvania;  and  the  authorities  of  the  U.S. 
Bureau  of  Education.  No  one  of  these  gentlemen  is,  how- 
ever^ responsible  for  any  of  the  facts  stated  or  views  expressed 
in  the  book. 

The  Author  is  further  indebted  to  Mr.  Low  for  a  chapter 
written  bv  him,  which  contains  matter  of  much  interest  re- 
lating  to  municipal  government  and  politics. 

He  gladly^  takes  this  oppori;unity  of  thanking  for  their  aid 
and  counsel  four  English  friends :  Mr.  Henry  Sidgwick,  who 
has  read  most  of  the  proofs  with  great  care  and  made  valua- 
ble suggestions  upon  them;  the  Eev.  Stopford  A.  Brooke, 
whose  literary  criticisms  have  been  very  helpful;  Mr.  Alberi; 
V.  Dicey,  and  Mr.  W.  Roberi»on  Smith. 

He  is  aware  that,  notwithstanding  the  assistance  rendered 
by  friends  in  America,  he  must  have  fallen  into  not  a  few 
errors,  and  without  asking  to  be  excused  for  these,  he  desires 
to  plead  in  extenuation  that  the  book  has  been  written  under 
the  constant  pressure  of  public  duties  as  well  as  of  other 
private  work,  and  that  the  difficulty  of  obtaining  in  Europe 
correct  information  regarding  the  constitutions  and  laws  of 
American  States  and  the  rules  of  party  organizations  is  very 
great. 

When  the  book  was  begun,  it  was  intended  to  contain  a 
study  of  the  more  salient  social  and  intellectual  phenomena 
of  contemporary  America,  together  with  descriptions  of  the 
scenery  and  aspects  of  nature  and  human  nature  in  the  West, 
all  of  whose  States  and  Territories  the  Author  has  visited. 
But  as  the  work  advanced,  he  found  that  to  carry  out  this 
plan  it  would  be  necessary  either  unduly  to  curtail  the  account 
of  the  government  and  politics  of  the  United  States,  or  else 
to  extend  the  book  to  a  still  greater  length  than-  that  which. 
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much  to  his  regret^  it  has  now  reached.  He  therefore  re- 
luctantly abandoned  the  hope  of  describing  in  these  volumes 
the  scenery  and  life  of  the  West.  As  regards  the  non-political 
topics  which  were  to  have  been  dealt  with,  he  has  selected 
for  discnssion  in  the  concluding  chapters  those  of  them  which 
either  were  comparatively  unfamiliar  to  European  readers, 
or  seemed  specially  calculated  to  throw  light  on  the  political 
life  of  the  country,  and  to  complete  the  picture  which  he  has 
sought  to  draw  of  the  American  Commonwealth  as  a  whole. 

October  22,  1888. 


NOTE  TO  THE  SECOND  EDITION 

This  edition  has  been  revised  throughout  and  corrected  in 
many  places. 

The  Author  gladly  takes  this  opportunity  of  thanking  those 
in  America,  many  of  them  previously  unknown  to  him,  who 
have  sent  him  letters  calling  attention  to  statements  which 
they  consider  doubtful  or  erroneous.  He  has  given  careful 
consideration  to  all  such  letters.  A  similar  acknowledgment 
is  due  to  many  of  his  critics  in  the  American  press. 


November  19,  18^9,— 
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CHAPTER  I 

INTRODUCTOBT 

"What  do  you  think  of  our  institutions?"  is  the  question 
addressed  to  the  European  traveller  in  the  United  States  by 
every,  chance  acquaintance.  The  traveller  finds  the  question 
natural,  for  if  he  be  an  observant  man  his  own  mind  is  full  of 
these  institutions.  But  he  asks  himdelf  why  it*  should  be  in 
America  o^ly  that  he  is  so  interrogated.  In  England  cme  does 
not  inquire  from  foreigners,  nol*  even  from  Americana,  their 
views  ojQ  the  English  laws  and  government;  nor  does  the 
Englishman  on  the  Continent  find  Frenchmen  or  Gemlans  or 
Italians  anxioua  to  have  his  judgment  on  their  politics.  Pres- 
ently the  reason  of  the  diflference  appears.  The  institutions  of 
the  United  States  are  deemed  by  inhabitants  and  admitted  by 
strangers  to  be  a  matter  of  more  general  interest  than  those  of 
the  not  less  famous  nations  of  the  Old  World.  They  are,  or  are 
8upposed.to.be,  institutions  of  a  new  type.  They  form,  or  are 
supposed  to  form,  a  symmetrical  whole,  capable  of  being  stud- 
ied and  judged  all  together  more  profitably  than  the  less  per- 
fectly harmonized  institutions  of  older  countries.  They  repre- 
sent an  experiment  in  -the  Tule  of  the  multitude,  tried  on  a 
scale  ,unprecedentedly  vast,  and  the  results  of  which  every  one 
is  concerned  to  watch.  Ai\d  yet  they  are  something  more  than 
an  experiment,  for  they  are  believed  to  disclose  and  display  the 
type  of  institutions  towards  which,  as  by  a.  law  of  fate,  the  rest 
of  civilized  mankind,  are  forced  to  move,  some  with  swifter, 
others  with  slower,  but  all  with  unresting  feet. 

When  our  traveller  returns  home  he  is  again  interrogated  by 
the  more  intelligently  curious  of  his  friends.  But  what  now 
strikes  him  is  the  inaptness  of  their  questions.  Thoughtful 
Europeans  have  begun  to  realize,  whether  with  satisfaction  or 
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r^et,  the  enormous  and  daily-increasing  inflnence  of  the 
United  States,  and  the  splendour  of  the  part  reserved  for  them 
in  the  development  of  civilization.  But  such  men,  unless  they 
have  themselves  crossed  the  Atlantic,  have  seldom  either  exact 
or  correct  ideas  regarding  the  phenomena  of  the  New  World. 
The  social  and  political  experiments  of  America  constantly 
cited  in  Europe  both  as  patterns  and  as  warnings  are  hardly 
ever  cited  with  due  knowledge  of  the  facts,  much  less  with 
comprehension  of  what  they  teach;  and  where  premises  are 
misunderstood  inferences  must  be  unsoimd. 

It  is  such  a  feeling  as  this,  a  sense  of  the  immense  curiosity 
of  Europe  regarding  the  social  and  political  life  of  America, 
and  of  the  incomparable  significance  of  American  experience, 
that' has  led  and  will  lead  so  many  travellers  to  record  their 
impressions  of  the  Land  of  the  Future.  Yet  the  very  abun- 
dance* df  descriptions  in  -existence  seems  to  require  the  author 
of  another  to  justify  himself  for  adding  it  to  the  list. 

I  might  plead  that  America  changes  so  fast  that  every  few 
years  a  new  crop  of  books  is  needed  to  describe  the  new  face 
which  things  have  put  on,  the  new  problems  that  have  ap- 
peared, the  new  ideas  germinating  among  her  people,  the  new 
and  unexpected  developments  for  evil  as  well  as  for  good  of 
which  her  established  institutions  have  been  found  capable.  I 
might  observe  that  a  new  generation  grows  up  every  few  years 
in  Europe,  which  does  not  read  the  older  books,  because  they 
are  eld,  hilt  may  desire  to  read  a  new  one.  And  if  a  further 
reason  is  asked  for,  let  it  be  found  in  this,  that  during  the  last 
fifty  years  no  author  has  proposed  to  himself  the  aim  of  por- 
traying the  whole  political  system  of  the  country  in  its  practice 
as  well  as  its  theory,  of  explaining  not  only  the  National  Gov- 
ernment but  the  State  Gtovemments,  not  only  the  Constitution 
but  the  party  system,  not  only  the  party  system  but  the  ideas, 
temper,  habits  of  the  sovereign  people.  Much  thAt  is- valuable 
has  been  written  on  particular  parts  or  aspects  of , the  subject, 
but  no  one  seems  to  have  tried  to  deal  with  it  as  a- whole;  not 
to-^add  that  some  of  the  ablest  writers  have  be€fn  either  advo- 
cates, often  professed  advocates,  or-detractors  of  democracy. 

To  present  such  a  general  view  of  the  United  States  both  as 
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a  GoTemment  and  as  a  Nation  is  the  aim  of  the  present  bool 
But  in  seeking  to  be  comprehensive  it  does  not  attempt  to  b« 
exhanBti?e.  The  effort  to  cover  the  whole  ground  with  equal 
minutenesB,  which  a  penetrating  critic — the  late  Karl  Hille- 
brond — remarked  upon  as  a  characteristic  fault  of  English 
writers,  ia  to  be  avoided  not  merely  because  it  wearies  a  reader, 
bat  becanse  it  leads  the  writer  to  descant  as  fully  upon  matters 
he  knows  imperfectly  as  upon  those  with  which  his  own  tastos 
and  knowledge  qualify  him  to  deal.  I  shall  endeavour  to  omit 
nothing  which  seems  necessary  to  make  the  political  life  and 
the  national  character  and  tendencies  of  the  Americans  intelli- 
gible to  Europeans,  and  with  this  view  shall  touch  upon  some 
I  topics  only  distantly  connected  with  government  or  politics. 
LBut  there  are  also  many  topics,  perhaps  no  more  remote  from 
*"  e  main  subject,  which  I  shall  pass  lightly  over,  either  because 
f  have  been  sufficiently  handled  by  previous  writers,  or  be- 
e  I  have  no  aueh  minute  acquaintance  with  them  as  would 
s  my  observations  profitable.  For  instaece,  the  common- 
school  system  of  the  United  Statot  has  been  so  frojaently  and 
fully  described  in'  many  easily  accessible  books  that  an  ajocount 
of  it  will  not  be  expected  from  me.  But  American  univereitiea 
have  been  generally  neglected  by  European  observers,  and  may 
therefore  properly  claim  some  pages.  The  statistics  ef  mami- 
factureo,  agriculture,  and  commerce,  the  eystems  of  railway 
finance  and  railway  management,  are  full  of  interest,  but  they 
would  need  so  much  space  to  be  properly  set  forth  and  com- 
mented on  that  it  would  be  impossible  to  bring  them  within 
the  present  volumes,  even  had  I  the  special  skiU  and  knowledge 
needed  to  distil  from  rows  of  figures  the  refined  spirit  of  in- 
struction. Moreover,  although  an  account  of  these  facts  might 
be  made  t©  illustrate  the  features  of  American  civilization,  it 
is  not  neceflsary  t«-  a  comprehension  of  American  charader. 
Observations  on  the  state  of  literature  and  religion  are  neces- 
sary,  and  1  have  therefore  endeavoured  to  convey  some  idea  of 
the  literary  tastes  and  the  religious  habits  of  the  people,  and 
of  the  part  which  these  play  in  forming  and  colouring  the 
vhole  life  of  the  country. 

The  book  which  it  might  seem  natural  for  me  to  take  aa  a 
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model  is  the  Democracy  in  America  of  Alexis  de  Tocqueville. 
It  would  indeed,  apart  from  the  danger  of  provoking  a  com- 
parison with  auch  an  admirable  master  of*  style,  hare  been  an 
interesting  and  useful  tadk  to- tread  in  his  steps,  and  seek  to  do 
for  the  United  States  of  1888,  with  their  sixty  millions  of  peo- 
ple, what  he  did  for  the  fifteen  millions  of  1832.    But  what  I 
have  actually  tried  to  aecompliflh  is  something  different,  for  I 
have  conceived  th\&  subject  upon  quite  other  lines.    To-De  Toc- 
queville America  was  primarily  a  democracy,  the  ideftl  detnoc- 
racy,  fraught  with  lessons  for. Europe,  and  above  all  for  his 
own  France.  What  he  has  given  us  i»  not  so  much  a  description 
of  the  country  and  people  as  a  treatise,  full  of  fine  observation 
and  elevated  thinking,  upon  democracy,  a  treatise  whose  con- 
clusions are  illustrated  from  America,  but  are  founded,  not  so 
much  on  ai\  analysis  of  American  phenomena,  as  on  general 
and  somewhat  speculative  views  of  democracy  which  the  cir- 
cumstances of  Prance  had  suggested.    Democratic  government 
seems  to  me,  with  all  deference  to  his  high  authority,  a  cause 
not  so  potent  in  the  moral  and. social  sphere  as  he  deemed nt; 
and  my  object -has  been  less  to  discuss  its  merits  than  to  paint 
the  institutions  and  people  of  America  as  they  are,  tracing 
what  is-  peculiar  in  them  not  merely  to  the  sovereignty  of  the 
masses,  but  also  to  the  history  and  traditions  of  the  race,  to  its 
fundamental  ideas,  to  its  material  environment.  I  havo^  striven 
,^       to  avoid  the  temptations  of  the  deductive  method,  and  to  pr^ 
sent  simply  the  facts  of  the  case,  arranging  and  connecting 
them  as  best  I  can,  but  letting  them  speak  for  themselves 
rather  than  pressing  upon  the  reader  my  own  conclusions. 
The  longer  any  one  studies  a  vast  subject,  the  more  cautious 
in  inference  does  he  become.    When  I  first  visited  America 
eighteen  years  ago,  I  brought  home  a  swarm  of  bold  generaliza- 
tions.   Half  of  t-hem  were  thrown  overboard  after  a  second 
visit  in  1881.    Of  the  half  that  remained,  some  were  dropped 
into  the  Atlantic  when  I  returned  across  it  after  a  third  visit 
in  1883-84;  and  although  the  two  later  journeys  gave  birth 
to  some  new  views,  these  views  are  fewer  and  more  discreetly 
cautious  than  their  departed  sisters  of  1870.    I  can  honestly 
say  that  I  shall  be  far  better  pleased  if  readers  of  aphilQSophic 
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tnm  find  in  the  hook  matter  on  which  they  f»I  they  can  safely 
build  tbpories  for  themselves,  than  if  they  take  from  it  theories 
ready  made. 

In  the  effort,  to  bring  within  reasonable  compasn  a  descrip- 
tion of  the  facts  of  to-day,  I  have  had  to  resist  another  tempta- 
tion, that  of  atraying  off  into  history.  The  temptation  has 
been  strong,  for  occasional  excursions  into  the  past  might  have 
been  iieed  not  only  to  enliven  but  to  confirm  And  iilustrate 
etsfementg  the  evidence  for  which  it  hae  sometimes  been  neces- 
sary to  omit.  Americaji  history,  of  which  Europeans  know 
scarcely  anything,  may  be  wanting  in  colour  and  romance  when 
compared  with  the  annals  of  the  great  stateB  of  the  Old  World ; 
bnt  it  ia  eminently  rich  in  political  instruction.  I  hope  that 
iriT  American  readers,  who,  if  I  am  not  mistaken,  know  the 
history  (jf  their  country  better  than  the  English  know  that  of 
England,  wi)]  not  suppose  that  I  have  ignored  this  instrnc- 
tion,  but  will  allow  for  the  omissiona  forced  on  me  by  the 
magnitude  of  the  subject  which  I  am  trying  to  compress  into 
two  volumes.  Similar  reasons  have  compelled  me  to  deal 
briefly  with  the  legal  aspects  of  the  Constitution ;  btit  this  is  a 
defect  which  the  lay  reader  will  probably  deem  a  merit. 

Even  when  limited  by  the  exclusion  of  history  and  law,  the 
subject  remains  so  vast  and  complex  as  to  make  netessary  an 
explanation  of  the  conception  I  have  formed  of  it,  and  of  the 
plan  upon  which  the  book  has  been  constructed. 

There  are  three  main  things  that  one  wishes  to  know  about  a 
national  commonwealth,  viz. :  its  framework  and  constitutional 
machinery,  the  methods  by  which  it  is  worked,  the  forces  which 
move  it  and  direct  its  course.  It  is  natural  to  begin  with  ihe  ' 
first  of  these.  Accordingly,  I  begin  with  the  government ;  anil 
as  the  powers  of  government  are  two-fold,  being  vested  partly 
in  the  National  of  Federal  authorities  and  partly  in  the  States, 
I  begin  with  the  National  government,  wliose  structure  pre^ 
senta  leaa  difficulty  to  European  minds,  because  it  resembles  the 
national  government  hi  earfi  of  their  own  countries.  Part  L 
therefore  contains  an  eccouot  of  the  several  Federal  autliori- 
■ics,  the  President,  Congress,  the  Courtsof  I-rfiw.  ,'11  describes 
ilic  relatione  of  Ihe  National  or  central  power  to  the  aeveral 
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States.  It  diBcusBes  the  nature  of  the  Constitution  as  a  fun- 
damental supreme  law,  and  shows  how  this  stable  and  rigid 
instrument  has  been  in  a  few  points  expressly,  in  many  others 
tacitly  and  half- unconsciously  modified. 

Part  II.  deals  similarly  with  the  State  Governments,  exam- 
ining the  constitutions  that  have  estabiiBhed  them,  the  author- 
ities which  administer  them,  tlie  practical  working  of  thrar 
legislative  bodies.  And  as  local  government  is  a  matter  of 
State  regulation,  there  is  also  given  some  account  of  the  ayfr- 
tems  of  rural  and  city  government  which  haVe  beeti  created  in' 
the  various  States,  and  which  have,  rural  government 'for  its' 
merits  and  city  government  for  its  faults,  become  the  theme  of 
eopioOa  discussion  amtHig  foreign  studenta  of  American  in-* 
stitutions;^^ 

(Part  Iir.)  The  whole  machinery,  hoth  of  national  and__o£ 
State  governments,  is  worked  by  the  political  parties.  -Partiw] 
have  beon  organized  far  more  elaborately  in  the  United.  Staiat^ 
than  anywhere  else  in  the  world,  and  Iiave  passed  more  com- 
pletely ufiderihe  control  of  a  professional  class.  The  party 
organizations  in  fact  form  a  second  body  of  political  machin- 
ery, existing  side  by  aide  with  that  of  the  legally  constituted 
government,  and  scarcely  less  complicated.  Politics,  consicl*' 
ered  not  as  the  science  of  government,  but  as  the  art  of! 
■winning  elections  and  securing  office,  has  reached  In  th^ 
United  States  a  development  surpassing  in  elaboratenees  thii 
of  Britain  or  France  as  much  as  the  methods  of  those  countxiil! 
surpass  the  methods  of  Servia  or  Roumania.  Port  III,  «»»• 
tains  a  sketch  of  this  party  system,  and  of  the  men  who  "rui< 
it,  topics  which  deserve  aJld  would  repay  a  fuller  examinatatju 
than  they  haTe  yet  received  even  in  America,  or  thao  my  liniJ' 
permit  me  to  bestow.  i 

(Part  IV.)  The  parties,  however,  are  not  the  ultinlate  tor. 
in  the  conduct  of  affairs.    Behind  and  above  them  stVnds  'J»e 
people.    Public  opinion,  that  is  the  mind  and  eonscienie  of  'fci; 
whole  nation,  is-the  opinion  of  persons  who  are  include^  in  t^.-j 
parties,  for  the  parties  taken  together  are  the  nation; 
parties,  each  claiming  to  be  ita  tnie  exponent,  seek  to 
their  purpoaw.    Yet  it  stands  ahove  the  parties,  bein^ 
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and  larger  minded  than  they  are;  it  awes  party  leaders  and 
holds  in  check  party  orgaQlzations.  No  one  (^)enly  ventures  to 
resist  it.  It  determines  the  direction  and  the  character  of 
national  policy.  It  is  the  product  of  a  greater  number  of 
minds  than  in  aay  other  country,  and  it  is  more  indisputably 
sovereign.  It  is  the  central  point  of  the  whole  American  polity. 
To  describe  it,  that  is,  to  sketch  the  leading  political  ideas, 
ihabits,  and  tendencies'  of  the  American  people,  and  show  how~ 
they  express  themselves  in  action,  is  the  most  difficult  and  also 
ihe  most  vital  part  of  my  task;  and  to  this  taak  the  twelve 
cha]f)ters  of  Part  IV.  are  devoted. 

(Part  V.)  As  the  descriptions  given  and  propositions  ad- 
-vanced  in  treating  of  the  party  system  and  of  public  opinion 
are  necessarily  general,  they  seem  to  need  illustration  by  in-' 
stances  drawn  from  recent  American  history.  I  collect  some 
snch  instances  in  Part  Y.,  and  place  there  a  discussion  of  sev- 
eral political  questions  which  lie  outside  party  politics,  to- 
gether with  sonxe  chapters,  in  which  the  attempt  is  made  to 
estimate  th6  strength  and  weakness  of  democratic  government 
as  it  exists  in  the  United  States,  and  to  compare  the  phenom- 
ena which  it  actually  shows  with  those  which  European  specu- 
lation has  attributed  to  democracy  in  general. 

(Part  VI.)  At  this  point  the  properly  political  sections  of 
the  book  end.  But  there  are  certain  non-political  institutions, 
certain  aspects  of  society,  certain  intellectual  or  spiritual 
forces,  which  count  for  so  much  in  the  total  life  of  the  country, 
in  ihe  total  impression  which  it  "makes  and  the  hopes  for  the 
future  which  it  raises,  that  they  cannot  be  left  unnoticed. 
These,  or  rather  such  of  them  as  are  of  most  general  interest, 
and  have  been  least  adequately  understood  in  Europe,  will  be 
fojind  briefly  treated  in  Part  VL  In  the  view  which  I  take  of 
them,  they  are  all  gennane,  though  not  all  equally  germane,  to 
the  main  subject  of  the  book,  which  is  the  character,  temper, 
and  tendencies  of  the  American  nation  as  they  are  expressed, 
primarily  in  political  and  social  institutions,  secondarily  in 
literature  and  manners. 

This  plan  involves  some  repetition.  But  an  author  who 
^nds  hiinself  obliged  to  choose  between  repetition  and  ob«. 
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scurity  ought  not  to  doubt  as  to  his  choice.  Whenever  it  has 
been  necessary  to  trace  a  phenomenon  to  its  source,  or  to  ex- 
plain a  connection  between  several  phenomena,  I  have  not 
hesitated,  knowing  that  one  must  not  expect  a  reader  to  carry 
in  his  mind  all  that  has  been  told  already,  to  re-state  a  ma- 
terial fact,  or  re-enforce  a  view  which  gives  to  the  facts  what  I 
conceive  to  be  their  true  significance. 

It  may  be  thought  that  a  subject  of  this  great  compass 
ought,  if  undertaken  at  all,  to  be  undertaken  by  a  native  Amer- 
ican.   No  native  American  has,  however,  undertaken  it.    Such 
a   writer   would   doubtless   have   many    advantages   over    a 
stranger.    Yet  there  are  two  advantages  which  a  stranger,  or  at 
least  a  stranger  who  is  also  an  Englishman,  with  some  prac- 
tical knowledge  of  English  politics  and  English  law,  may  hope 
to  secure.    He  is  struck  by  some  things  which  a  native  does 
not  think  of  explaining,  because  they  are  too  obvious,  and 
whose  influence  on  politics  or  society,  one  to  whom  they  seem 
part  of  the  order  of  nature  forgets  to  estimate.     And  the 
stranger  finds  it  easier  to  maintain  a  position  of  detachment, 
detachment  not  only  from  party  prejudice,  but  from  those 
prepossessions  in  favour  of  persons,  groups,  constitutional  dog- 
mas, national  pretensions,  which  a  citizen  can  scarcely  escape 
except  by  falling  into  thjLt  attitude  of  impartial  cynicism  which 
sours  and  perverts  the  historical  mind  as  much  as  prejudice 
itself..  He  who  regards  a  wide  landscape  from  a  distant  height 
sees  its  details  imperfectly,  and  must  unfold  bis  map  in  ordef 
to  make  Out  where  each  village  lies,  and  how  the  roads  run 
from  point  to  point.    But  he  catches  the  true  perspective  of 
things  better  than  if  he  were  standing  among  them.    The  great 
features  of  the  landscape,  the  valleys,  slopes,  and  mountains, 
appear  in  their  relative  proportion :  he  can  estimate  the  height 
of  the  peaks  and  the  breadth,  of  the  plains.    So  one  who  writes 
of  a  country  not  his  own  may  turn  his  want  of  familiarity 
with  details  to  good  account  if  he  fixes  his  mind  strenuously 
on  the  main  characteristics  of  the  people  and  their  institutioiis, 
while  not"  forgetting  to  fill  up^gaps'in  his  knowledge  by  fre- 
quent reference  to  native  authorities.    My  own  plan  has  been 
first  to  write  down  what  struck  me  as  the  salient  and  dominant 
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^HBuits,  and  then  to  test,  by  consulting  American  friends  and  \ty 
V#  further  study  of  American  books,  tlie  views  which  I  had 
reached. 

To  be  non-partisan,  as  Itrustto  have  been,  in  describing  the 
politics  of  tlie  United  States,  is  not  difficult  for  a  European, 
especially  if  he  hafl  the  good  fortune  to  have  intimate  friends 
in  both  the  great  American  parties.  To  feel  and  show  no  biaa 
in  Ihosc  graver  and  more  sharply  accentuated  issues  which 
divide  men  in  Europe,  the  issues  between  ahsolutism.  oii- 
garchy,  and  democracy ;  between  strongly  unified  government^ 
and  the  policy  of  decentralization,  this  is  a  harder  task,  yet  n 
not  Jess  imperative  duty.  Thus  much  I  can  say,  that  no  fact 
bat  been  either  stated  or  suppressed,  and  rrn  opinion  put  for- 
ward, with  the  purpose  of  6er\-ing  any  English  party-doctrine 
or  jiarty- policy,  or  in  any  way  furnishing  anpiments  for  use  in 
any  English  controversy.  The  admirers  anti  the  censors  of 
popular  government  are  equally  likely  to  fiad  in  the  present 
treatise  maieriats  suited  to  their  wishes:  and  in  many  cases, 
if  I  may  judge  from  what  has  befallen  some  of  my  prede- 
cessors, they  wUI  draw  from  these  materials  conclusions  never 
intended  by  the  author. 

Few  tJ]ings  are  more  difficult  than  to  use  aright  arguments 
founded  on  the  political  experience  of  other  countries,  Ab  the 
f;bief  practical  use  of  history  is  to  deliver  us  from  plausible 
historical  analogies,  soa  comprehension  of  the  institutions  of 
other  nations  enables  us  to  expose  sometimes  the  ill>grounded 
hopes,  sometimes  Xbe  idle  fears,  which  loose  report^i  about  those ' 
nations  generate.  Direct  inferences  from  the  success  or  failure 
of  0.  particular  constitutional  arrangement  or  political  unage  in 
another  country  art  rarely  sound,  because  the  conditions  diffei- 
in  BO  many  respects  that  (bore  can  be  no  certainty  that  what 
flourishes  or  languishes  under  otlier  skies  and  in  another  soil 
will  likewfse  flourish  or  languish  in  our  own.  Many  an  Amer- 
ican institution  wouM  bear  a.  different  fruit  if  transplanted  to 
England,  as  there  is  hardly  an  English  institution  which  has 
not  undergone,  like  the  plants  and  animals  of  the  Old  World, 
wnie  change  in  America.  T!ie  e.xamination  and  appraisement 
'-f  the  institutions  of  the  Uniied  States  is  no  doubt  full  of  in- 
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struction  for  Europe,  full  of  encouragement,  full  of  warning ; 
but  its  chief  value  lies  in  what  may  be  called  the  laws  of  po- 
litical biology  which  it  reveals,  in  the  new  illustrations  and  en- 
forcements it  supplies  of  general  truths  in  social  and  political 
science,  truths  some  of  which  were  perceived  long  ago  by  Plato 
and  Aristotle,  but  might  have  been  forgotten  had  not  America 
poured  a  stream  of  new  light  upon  them.  Now  and  then  we 
may  directly  claim  transatlantic  experience  as  accrediting  or 
discrediting  some  specific  constitutional  device  or  the  policy 
of  some^  enactment.  But  even  in  these  cases  he  who  desires  to 
rely  on  the  results  shown  in  America  must  first  satisfy  himself 
that  there  is  such  a  parity  of  conditions  and  surroundings  in 
respect  to  the  particular  matter  as  justifies  him  in  reasoning 
directly  from  ascertained  results  there  to  probable  results  in 
his  own  country. 

It  is  possible  that  these  pages,  or  at  least  those  of  them  which 
describe  the  party  system,  may  produce  on  European  readers 
an  impression  which  the  author  neither  intends  nor  desires. 
They  may  set  before  him  a  picture  with  fewer  lights  and 
deeper  shadows  than  I  have  wished  it  to  contain.  Sixteen 
years  ago  I  travelled  in  Iceland  with  two  friends.  We  crossed 
the  great  Desert  by  a  seldom  trodden  track,  encountering,  dur- 
ing two  months  of  late  autumn,  rains,  tempests,  snow-storms, 
and  other  hardships  too  numerous  to  recount.  But  the  scenery 
was  so  grand  and  solopin,  the  life  so  novel,  the  character  of  the 
people  so  attractive,  the  historic  and  poetic  traditions  so  in- 
spiring, that  we  returned  full  of  delight  with  the  marvellous 
isle.  When  we  expressed  this  enchantment  to  our  English 
friends,  we  were  questioned  about  the  conditions  of  travel,  and 
foS'ced  to  admit  that  we  had  been  frozen  and  starved,  that  we 
had  sought  sleep  in  swamps  or  on  rocks,  that  the  Icelanders 
lived  in  huts  scattered  through  a  wilderness,  with  none  of  the 
luxuries  and  few  even  of  the  comforts  of  life.  Our  friends 
passed  over  the  record  of  impressions  to  dwell  on  the  record 
of  physical  experiences,  and  conceived  a  notion  of  the  island 
totally  different  from  that  which  we  had  meant  to  convey.  We 
perceived  too  late  how  much  easier  it  is  to  state  tangible  facts 
than  to  communicate  impressions.    If  I  may  attempt  to  apply 
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the  analogy  to  the  United  States  and  their  people,  I  will  say  ^ 
tbat  they  make  on  the  visitor  an  impression  so  strongs  so  deep,  '. 
8o  fascinating,  so  inwoven  with  a  hundred  threads  of  imagina- 
tion and  emotion,  that  he  cannot  hope  to  reproduce  it  in  words,  j 
and  to  pass  it  on  undiluted  to  other  minds.  With  the  broad 
facts  of  politics  it  is  otherwise.  These  a  traveller  can  easily  set 
forth,  and  is  bound  in  honesty  to  set  forth,  knowing  that  in 
doing  so  he  must  state  much  that  is  sordid,  much  that  will 
provoke  unfavourable  comment.  The  European  reader  grasps 
tibeee  tangible  facts,  and,  judging  them  as  though  they  existed 
under  European  conditions,  draws  from  them  conclusions  dis- 
paraging to  the  country  and  the  people.  What  he  probably 
fails  to  do,  because  this  is  what  the  writer  is  most  likely  to  fail 
in  enabling  him  to  do,  is  to  realize  the  existence  in  the  Amer- 
ican people  of  a  reserve  of  force  and  patriotism  more  than 
sufficient  to  sweep  away  all  the  evils  which  are  now  tolerated, 
and  to  make  the  politics  of  the  country  worthy  of  its  material 
grandeur  and  of  the  private  virtues  of  its  inhabitants.  America 
excites  an  admiration  which  must  be  felt  upon  the  spot  to  be 
understood.  The  hopefulness  of  her  people  communicates  i 
itself  to  one  who  moves  among  them,  and  makes  him  perceive  y 
that  the  graver  faults  of  politics  may  be  far  less  dangerous  ^ 
there  than  they  would  be  in  Europe.  A  hundred  times  in  / 
writing  this  book  have  I  been  disheartened  by  the  facts  I  was 
stating :  a  hundred  times  has  the  recollection  of  the  abounding 
Strength  and  vitality  of  the  nation  chased  away  these  tremors. 
There  are  other  risks  to  which  such  a  book  as  this  is  neces- 
sarily exposed.  There  is  the  risk  of  supposing  that  to  be  gener- 
ally true  which  the  writer  has  himself  seen  or  been  told,  and 
the  risk  of  assuming  that  what  is  now  generally  true  is  likely 
to  continue  so.  Against  the  former  of  these  dangers  he  who 
is  forewarned  is  forearmed :  as  to  the  latter  I  can  but  say  that 
whenever  I  have  sought  to  trace  a  phenomenon  to  its  causes 
I  have  also  sought  to  inquire  whether  these  causes  are  likely  to 
be  permanent,  a  question  which  it  is  well  to  ask  even  when  no 
answer  can  be  given.  I  have  attributed  less  to  the  influence  of 
democracy  than  most  of  my  predecessors  have  done,  believing 
that  explanations  drawn  from  a  form  of  governmenti  being 
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easy  and  obviouB^  ought  to  be  cautiously  employed.  Some  one 
has  said  that  the  end  of  philosophy  is  to  diminish  the  number 
of  causes^  as  the  aim  of  chemistry  is  to  reduce  that  of  the  ele- 
mental substances.  But  it  is  an  end  not  to  be  hastily  pur- 
sued. A  close  analysis  of  social  and  political  phenomena  often 
shows  us  that  causes  are  more  complex  than  had  at  first  ap- 
pearedy  and  that  that  which  had  been  deemed  the  main  cause 
is  active  only  because  some  inconspicuous,  but  not  less  im- 
portant, condition  is  also  present.  The  inquisition  of  the 
forces  which  move  society  is  a  high  matter;  and  even  where 
certainty  is  unattainable  it  is  some  service  to  science  to  have 
determined  the  facts,  and  correctly  stated  the  problems,  as 
Aristotle  remarked  long  ago  that  the  first  step  in  investigation 
is  to  ask  the  right  questions. 

I  have,  however,  dwelt  long  enough  upon  the  perils  of  tha 
voyage:  it  is  now  time  to  put  to  sea.  Let  us  begin  with  a 
survey  of  the  national  government,  examining  its  nature  and 
describing  the  authorities  which  compose  it. 


PART  I 

THE  NATIONAL  GOVEBNMENT 


CHAPTER  II 

THE  NATION  AND  THE  STATES 

A  FEW  years  ago  the  American  Protestaot  Episcopal  Chtirch 
occapied  at  its  annual  Convention  in  revising  its  liturgy. 
Tt  was  thought  desirable  to  introduce  among  the  short  sentence 
pmyers  a  prayer  for  the  whole  people ;  and  an  eminent  New 
England  divine  proposed  the  words  "0  Lord,  bless  our  na- 
tioxi.**  Accepted  one  afternoon  on  the  spur  of  the  moment, 
the  sentence  was  brought  up  next  day  for  reconsideration,  when 
so  many  objections  were  raised  by  the  laity  to  the  word  "na- 
tion,'* as  importing  too  definite  a  recognition  of  national  unity, 
that  it  was  dropped,  and  instead  there  were  adopted  the  words, 
^O  Lord,  bless  these  United  States." 

To  Europeans  who  are  struck  by  the  patriotism  and  de- 
monstrative national  pride  of  their  transatlantic  visitors,  this 
fear  ot  admitting  that  the  American  people  constitute  a  nation 
seems  extraordinary.  But  it  is  only  the  expression  on  its  sen- 
timental side  of  the  most  striking  and  pervading  characteristic 
of  the  political  system  of  the  country,  the  existence  of  a  double 
government,  a  double  allegiance,  a  double  patriotism.  America 
— ^I  call  it  America  (leaving  out  of  sight  South  America,  Can- 
ada, and  Mexico),  in  order  to  avoid  using  at  this  stage  the 
term  United  States — America  is  a  Commonwealth  of  common- 
wealths, a  Bepublic  of  republics,  a  State  which,  while  one,  is 
nevertheless  composed  of  other  States  even  more  essential  to  its 
existence  than  it  is  ^o  theirs. 

This  is  a  point  of  so  much  consequence^  and  so  apt  to  be 
inisapi»«hended  by  Europeans^  that  a  few  sentences  may  be 
given  to  it 
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When  within  a  large  political  community  smaller  commimi- 
ties  are  found  existing,  the  relation  of  the  smaller  to  the  larger 
usually  appears  in  one  or  other  of  the  two  following  forms. 
One  form  is  that  of  a  League,  in  which  a  number  of  political 
bodies,  be  they  monarchies  or  republics,  are  bound  together  so 
as  to  constitute  for  certain  purposes,  and  especially  for  the 
purpose  of  common  defence,  a  single  body.  The  members  of 
such  a  composite  body  or  league  are  not  individual  men  but 
communities.  It  exists  only  as  an  aggregate  of  communities, 
and  will  therefore  vanish  so  soon  as  the  communities  which 
compose  it  separate  themselves  from  one  another.  Moreover  it 
deals  with  and  acts  upon  these  communities  only.  With  the 
individual  citizen  it  has  nothing  to  do,  no  right  of  taxing  him, 
or  judging  him,  or  making  laws  for  him,  for  in  all  these 
matters  it  is  to  his  own  community  that  the  allegiance  of  the 
citizen  is  due.  A  familiar  instance  of  this  form  is  to  be  foimd 
in  the  Grermanic  Confederation  as  it  existed  from  1815  till 
1866.  The  Hanseatic  League  in  mediaeval  Germany,  the  Swiss 
Confederation  down  till  the  present  century,  are  other 
examples. 

In  the  second  form,  the  smaller  communities  are  mere  sub- 
divisions of  that  greater  one  which  we  call  the  Nation.    They 
have  been  created,  or  at  any  rate  they  exist,  for  administrative 
purposes  only.    Such  powers  as  they  possess  are  powers  dele- 
gated by  the  nation,  and  can  be  overridden  by  its  will.    The 
nation  acts  directly  by  its  own  officers,  not  merely  on  the  com- 
munities, but  upon  every  single  citizen;  and  the  nation,  be- 
cause it  is  independent  of  these  communities,  would  continue 
to  exist  were  they  all  to  disappear.    Examples  of  such  70 
communities  may  be  found  in  the  departments  of  i  ■ 
France  and  the  counties  of  modem  England.     Some 
English  counties  were  at  one  time,  like  Kent  or  Dorse 
pendent  kingdoms  or  tribal  districts;  some,  like  Bedfoi <    .i.  • 
were  artificial  divisions  from  the  first.    All  are  now    «..     »v 
local  administrative  areas,  the  powers  of  whose  local  a. »!    •  i- 
ties  have  been  delegated  from  the  national  government  c    .    ■- 
land.    The  national  government  does  not  stand  by  viif  .   oi 
them^  does  not  need  them.    They  might  all  be  abolu^'. 
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turned  into  wholly  different  communities  without  seriously 
affecting  its  structure. 

The  American  Federal  Republic  corresponds  to  neither  of 

tfx^se  two  forms,  but  may  be  said  to  stand  between  them.    Its 

coxxtral  or  national  government  is  not  a  mere  league,  for  it  does 

D<^^  wholly  depend  on  the  component  communities  which  we 

c^Xl  the  States.    It  is  itself  a  commonwealth  as  well  as  a  union 

<>^    commonwealths,  because  it  claims  directly  the  obedience  of 

^"v^^ry  citizen,  and  acts  immediately  upon  him  through  its 

c^^nrts  and  executive  officers.     Still  less  are  the  minor  com- 

^^iinities,  the  States,  mere  subdivisions  of  the  Union,  mere 

^'t'eatures  of  the  national  government,  like  the  counties  of 

England  or  the  departments  of  France.    They  have  over  their 

citizens  an  authority  which  is  their  own,  and  not  delegated  by 

the  central  government.    They  have  not  been  called  into  being 

V  that  government.    They  existed  before  it.    They  could  exist 

without  it. 

The  central  or  national  government  and  the  State  govern- 
ments may  be  compared  to  a  large  building  and  a  set  of  smaller 
buildings  standing  on  the  same  ground,  yet  distinct  from  each 
other.  It  is  a  combination  sometimes  seen  where  a  great  church 
has  been  erected  over  more  ancient  homes  of  worship.  First 
the  soil  is  covered  by  a  number  of  small  shrinas  and  chapels, 
built  at  different  times  and  in  different  styles  of  architecture, 
each  complete  in  itself.  Then  over  them  and  including  them 
all  in  its  spacious  fabric  there  is  reared  a  new  pile  with  its  own 
loftier  roof,  its  own  walls,  which  may  perhaps  rest  on  and 
incorporate  the  walls  of  the  older  shrines,  its  own  internal 
plan.^  The  identity  of  the  earlier  buildings  has,  however,  not 
been  obliterated ;  and  if  the  later  and  larger  structure  were  to 
disappear,  a  little  repair  would  enable  them  to  keep  out  wind 
and  weather,  and  be  a^^ain  what  they  once  were,  distinct  and 
separate  edifices.  So  the  American  States  are  now  all  inside 
the  Union,  and  have  all  become  subordinate  to  it»  Yet  the 
Union  is  more  than  an  aggregate  of  States,  and  the  States  are 

*I  do  not  profess  to  Indicate  any  one  building  which  exactly  corre- 
■ponds  to  what  I  have  attempted  to  describe,  but  there  are  (besides 
the  Church  of  the  Holy  Sepulchre  at  Jerusalem)  several  both  in  Italy 
and  in  Egypt  that  seem  to  Justify  the  simile. 
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more  than  parts  of  the  Union.  It  might  be  destroyed,  and 
they,  adding  a  few  further  attributes  of  power  to  those  they 
now  possess,  might  survive  as  independent  self-governing  com- 
munities. 

This  is  the  cause  of  that  immense  complexity  which  startles 
and  at  first  bewilders  the  student  of  American  institutions,  a 
complexity  which  makes  American  history  and  current  Amer- 
ican politics  so  difficult  to  the  European,  who  finds  in  them 
phenomena  to  which  his  own  experience  supplies  no  parallel. 
There  are  two  loyalties,  two  patriotisms;  and  the  lesser  patriot- 
ism, as  the  incident  in  the  Episcopal  Convention  shows,  is 
jealous  of  the  greater.  There  are  two  governments,  covering 
the  same  ground,  commanding,  with  equally  direct  authority, 
the  obedience  of  the  same  citizen. 

The  casual  reader  of  American  political  intelligence  iiii 
European  newspapers  is  not  struck  by  this  phenomenon,  be- 
cause State  politics  and  State  affairs  generally  are  seldom 
noticed  in  Europe.  Even  the  traveller  who  visits  America  does 
not  realize  its  importance,  because  the  things  that  meet  his 
eye  are  superficially  similar  all  over  the  continent,  and  that 
which  Europeans  call  the  machinery  of  government  is  in 
America  conspicuous  chiefly  by  its  absence.  But  a  due  com- 
prehension of  this  double  organization  is  the  first  and  indis- 
pensable step  to  the  comprehension  of  American  institutions : 
as  the  elaborate  devices  whereby  the  two  systems  of  government 
are  kept  from  clashing  are  the  most  curious  subject  of  study 
which  those  institutions  present. 

How  did  so  complex  a  system  arise,  and  what  influences  have 
moulded  it  into  its  present  form?  This  is  a  question  which 
cannot  be  answered  without  a  few  words  of  historical  ret- 
rospect. I  am  sensible  of  the  danger  of  straying  into  history, 
and  the  more  anxious  to  avoid  this  danger,  because  the  task  of 
describing  American  institutions  as  they  now  exist  is  more 
than  sufficiently  heavy  for  one  writer  and  one  book.  But  an 
outline,  a  brief  and  plain  outline,  of  the  events  which  gave 
birth  to  the  Federal  system  in  America,  and  which  have  nur- 
tured national  feeling  without  extinguishing  State  feeling, 
seems  the  most  natural  introduction  to  an  account  of  the  pres« 
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ent  Constitution,  and  may  dispense  with  the  need  for  subse- 
quent explanations  and  digressions.  It  is  the  only  excursion 
into  the  historical  domain  which  I  shall  ha?e  to  ask  the  reader 
to  make. 


CHAPTER  III 

THE  ORIGIN  OF  THE  CONSTITUTION 

When  in  the  reign  of  George  III.  troubles  arose  between 
England  and  her  North  American  colonists,  there  existed 
along  the  eastern  coast  of  the  Atlantic  thirteen  little  com- 
munities, the  largest  of  which  (Virginia)  had  not  more  than 
half  a  million  of  free  people,  and  the  total  population  of  which 
did  not  reach  three  millions.  All  owned  allegiance  to  the 
British  Crown,  all,  except  Connecticut  and  Rhode  Island,  re- 
ceived their  governors  from  the  Crown  ;^  in  all,  causes  were 
carried  by  appeal  from  the  colonial  courts  to  the  English  Privy 
Council.  Acts  of  the  British  Parliament  ran  there,  as  they 
now  run  in  the  British  colonies,  whenever  expressed  to  have 
that  eflFect,  and  could  over-rule  such  laws  as  the  colonies  might 
make.  But  practically  each  colony  was  a  self-governing  com- 
monwealth, left  to  manage  its  own  affairs  with  scarcely  any 
interference  from  home.  Each  had  its  legislature,  its  own ' 
statutes  adding  to  or  modifying  the  English  common  law,  its 
local  corporate  life  and  traditions,  with  no  small  local  pride  in, 
its  own  history  and  institutions,  superadded  to  the  pride  of 
forming  part  of  the  English  race  and  the  great  free  British 
realm.  Between  the  various  colonies  there  was  no  other  polit- 
ical connection  than  that  which  arose  from  their  all  belonging 
to  this  race  and  realm,  so  that  the  inhabitants  of  each  enjoyed 
in  every  one  of  the  others  the  rights  and  privileges  of  British 
subjects. 

When  the  oppressive  measures  of  the  home  government 

'In  Maryland  and  Pennsylvania,  however,  the  governor  was,  during 
the  larger  part  of  the  colonial  period,  appointed  by  the  "Proprietor." 

20 
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roused  the  colonies,  they  naturally  sought  to  organize  their 
resistance  in  common.*  Singly  they  would  have  been  an  easy 
prey,  for  it  was  long  doubtful  whether  even  in  combination 
they  could  make  head  against  r^ular  armies.  A  congress  of 
delegates  from  nine  colonies  held  at  New  York  in  1765  was 
followed  by  another  at  Philadelphia  in  1774,  at  which  twelve 
were  represented,  which  called  itself  Continental  (for  the 
name  American  had  not  yet  become  established),*  and  spoke 
in  the  name  of  *'the  good  people  of  these  colonies,"  the  first 
ajBsertion  of  a  sort  of  national  unity  among  the  English  of 
America.  This  congress,  in  which  from  1775  onwards  all  the 
colonies  were  represented,  was  a  merely  revolutionary  body, 
called  into  existence  by  the  war  with  the  mother  country.  But 
in  1776  it  declared  the  independence  of  the  colonies,  and  in 
1777  it  gave  itself  a  new  legal  character  by  framing  the  "Arti* 
cles  of  Confederation  and  Perpetual  Union,"*  whereby  the 
thirteen  States  (as  they  now  called  themselves)  entered  into  a 
**firm  league  of  friendship"  with  each  other,  oflPensive  and  de- 
fensive, while  declaring  that  "each  State  retains  its  sov- 
ereignty, freedom,  and  independence,  and  every  power,  juris- 
diction, and  right  which  is  not  by  this  Confederation  expressly 
delegated  to  the  United  States  in  Congress  assembled." 

This  Confederation,  which  was  not  ratified  by  all  the  States 
till  1781,  was  rather  a  league  than  a  national  government,  for 
it  possessed  no  central  authority  except  an  assembly  in  which 
every  State,  the  largest  and  the  smallest  alike,  had  one  vote, 
and  this  authority  had  no  jurisdiction  over  the  individual 
citizens.  There  was  no  Federal  executive,  no  Federal  ju- 
diciary, no  means  of  raising  money  except  by  the  contributions 
of  the  States,  contributions  which  they  were  slow  to  render,  no 
3K)wer  of  compelling  the  obedience  either  of  States  or  indi- 

*rhere  had  been  a  congress  of  delegates  from  seven  colonies  at  Al- 
'M>any  in  1754  to  deliberate  on  measures  relative  to  the  impending  war 
'^rith  France,  but  this,  of  course,  took  place  with  the  sanction  of  the 
SDiother  country,  and  was  a  purely  temporary  measure. 

"In  the  earlier  part  of  the  18th  century  the  name  '"American"  seems  to 
denoted  the  native  Indians,  as  it  does  in  Wesley's  hymn  "The 
Americans  convert."    The  War  of  Independence  gave  it  its  pres- 
t  meaning. 
ISee  these  Articles  in  the  Appendix  at  the  end  of  this  volume. 
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viduals  to  the  commands  of  Congress.  The  plan  corresponded 
to  the  wishes  of  the  colonists,  who  did  not  yet  deem  themselves 
a  nation,  and  who  in  their  struggle  against  the  power  of  the 
British  Crown  were  resolved  to  set  over  themselves  no  other 
power,  not  even  one  of  their  own  choosing.  But  it  worked 
badly  even  while  the  struggle  lasted,  and  after  the  immediate 
danger  from  England  had  been  removed  by  the  peace  of  1783, 
it  worked  still  worse,  and  was  in  fact,  as  Washington  said,  no 
better  than  anarchy.  The  States  were  indifferent  to  Congress 
and  their  common  concerns,  so  indifferent  that  it  was  found 
difficult  to  procure  a  quorum  of  States  for  weeks  or  even. 
months  after  the  day  fixed  for  meeting.  Congress  was  im- 
potent, and  commanded  respect  as  little  as  obedience.  Much 
distress  prevailed  in  the  trading  States,  and  the  crude  at- 
tempts which  some  legislatures  made  to  remedy  the  depression 
by  emitting  inconvertible  paper,  by  constituting  other  articles 
than  the  pn^pious  metals  legal  tender,  and  by  impeding  the 
recovery  of  debts,  aggravated  the  evil,  and  in  several  instances 
led  to  seditious  outbreaks.*  The  fortunes  of  the  country 
seemed  at  a  lower  ebb  than  even  during  the  war  with  England. 
Sad  experience  of  their  internal  difficulties,  and  of  the  con- 
tempt with  which  foreign  governments  treated  them,  at  last 
produced  a  feeling  that  some  firmer  and  closer  union  was 
needed.  A  convention  of  delegates  from  five  States  met  at 
Annapolis  in  Maryland  in  1786  to  discuss  methods  of  enabling 
Congress  to  regulate  commerce,  which  suffered  grievously  from 
the  varying  and  often  burdensome  regulations  imposed  by  the 
several  States.  It  drew  up  a  report  which  condemned  the 
existing  state  of  things,  declared  that  reforms  were  necessary, 

*Rhode  Island  was  the  most  conspicuous  offender.  This  singular  lit- 
tle commonwealth,  whose  area  is  1085  square  miles  (less  than  that  of 
Ayrshire  or  Antrim),  is  of  all  the  American  States  that  which  has 
furnished  the  most  abundant  analogies  to  the  Greek  republics  of  an- 
tiquity,, and  which  best  deserves  to  have  its  annals  treated  of  by  a 
philosophic  historian.  A  curious  feature  in  its  politics  is  the  frequent 
hostility  of  the  agricultural  party  in  the  country  to  the  commercial 
population  in  the  towns,  which  was  at  its  height  in  1788.  By  making, 
herself  an  alarming  example  of  what  the  unbridled  rule  of  the  multi- 
tude may  come  to.  Rhode  Island  did  much  to  bring  the  other  States 
to  adopt  that  Federal  Constitution  which  she  was  herself  the  last  to 
accept.    See  the  remarks  of  Mr.  M.  Smith,  Elliot's  Debates,  ii.  836 
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!  following  ^^H 
the  needed  ^^H 


and  suggested  a  further  generaJ  convention  in  the 
year  to  consi<!er  the  rondition  of  the  Union  and  the 
Rraendraents  in  its  Constitution.  Congrcas,  to  which  the  report 
liad  been  presented,  approved  it,  and  recommended  the  States 
to  send  delegates  to  a  convention,  which  should  "revise  the 
Articles  of  Confederation,  and  report  to  Congress  and  the 
Beveral  legislatures  such  alterations  and  provisions  therein  as 
shall,  when  agreed  to  in  Congress  and  confirmed  by  the  States, 
render  the  Federal  Constitution  adequate  to  the  exigencies  of 
government  and  the  preservation  of  the  Union." 

The  Convention  thus  summoned  met  at  Philadelphia  on  the 
14th  of  May,  1787,  became  competent  to  proceed  to  bminess  on 
May  25th,  when  seven  States  were  represented,  and  chose 
George  Washington  to  preside,*  Delegates  attended  from 
every  State  but  Rhode  Island,  and  these  delegates,  unlike  thoee 
usually  sent  to  Congress,  were  the  leading  men  of  the  country, 
infiuential  in  their  several  States,  and  now  tilled  with  a  aense 
of  the  need  for  comprehensive  reforms.  The  instructions  tJiey 
bad  received  limited  their  authority  to  the  revision  of  the 
Articles  of  Confederation  and  the  proposing  to  Congress  and  ] 
the  State  legislatures  such  improvements  as  were  required  ' 
tiierein,^  But  with  admirable  boldness,  boldness  doubly  ad- 
mirable in  Englishmen  and  lawyers,  the  niajori^  ultimately 
leaolved  to  disregard  these  restrictions,  and  to  prepare  a  wholly 
new  Constitution,  to  be  considered  and  ratiBed  neither  by 

^or  aoine  remarks  on  Const  It  ut  ion  a  1  Cocv^ntlons  In  the  United 
SlBtM  Be«  tbe  note  to  tbls  chapter  at  the  end  oC  tb)B  volume. 

'It  waa  Btrongly  urged  when  tliii  drsEt  ConsUtullati  cams  up  (or 
ratUlrattlOD  in  the  Stale  Coti  vent  Ions  ibal  ihe  Pblladelpbla  Convention 
had  no  power  to  do  more  than  amend  the  Artteles  of  Con te deration. 
To  these  obJecllODE  Mr.  Wilson  of  Fenaaylvaala  made  aaawer  eu  (al- 
Iowa:— 'Tbe  business,  we  are  told,  whlcb  was  lutrusled  to  Ibe  Ute 
CoereAtlon  iras  merelj  lo  amend  the  preflent  Articles  o[  CoaFedera- 
tlon-  This  obiervatioD  baa  been  freguenlly  made,  and  has  otten 
tn'Otlgbt  to  my  mind  a  stor;  that  is  related  ot  Mr.  Pope,  wbo  It  la 
Wril  knowD  was  not  a  little  dpformed.  It  was  customary  for  blm  lo 
iw«  Ibla  phrase.  "God  mend  me,'  when  any  mile  Hccident  happened. 
Op*  evening  a  lioh  boy  «aa  lighting  him  alobg.  and  rtoratag  to  a  gut- 
ter the  boy  Jumppd  nimbly  oyer  It.  Mr.  Pope  called  to  blm  to  turn. 
adding  'God  mend  me!'  The  anh  rogue,  turniD«  to  light  blm.  looked 
»t  bin  and  repeated  'God  mend  you!  lie  would  sooner  make  half  a 
doteo  new  onoe,'  This  would  uppl?  to  the  presflnt  Con  federal  ion,  (or 
It  would  be  eaaler  to  make  another  than  lo  amend  this."— Enllot'a  D»- 
'-■W,  Pennsylyania  Convanllon,  vol.  il.  p.  472. 
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Congress  nor  by  the  State  legislatures^  but  by  ilu-  r^'oples  of 
the  several  States. 

This  famous  assembly^  which  consisted  of  iri'.^  ij-  r-  lelegates, 
thirty-nine  of  whom  signed  the  Constitutio.*  t'  cli  It  drafted, 
sat  nearly  five  months,  and  expended  upon  i-    ^^ork  :n-  amount 
of  labour  and  thought  commensurate  with  •        i..  -i.itude  of 
the  task  and  the  splendour  of  the  result,    '^"'v*  .!.:!)nte8  were 
secret,®  and  fortunately  so,  for  criticism  tr-i  v  rh(;ut  might 
have  imperilled  a  work  which  seemed  repei-r  * :  .         he  point 
of  breaking  down,  so  great  were  the  diffi(  uiti^•^  vivountered 
from  the  divergent  sentiments  and  interest-  oi'  diiTeront  parts 
of  the  country,  as  well  as  of  the  larger  oi  1  -^  nl)«  ;•  States.' 
The  records  of  the  Convention  were  left  in  the  hands  of  Wash- 
ington, who  in  1796  deposited  them  in  the  State  Department. 
In  1819  they  were  published  along  with  the  notes  of  the  dis- 
cussions kept  by  James  Madison  (afterwards  twice  Preside-' 
who  had  proved  himself  one  of  the  ablest  and  most  u.^- 
members  of  the  body.    From  these  official  records  and  no*  * 
the  history  of  the  Convention  has  been  written,  and  m£ 
found  in  the  instructive  volumes  of  Mr.  G.  T.  Curtis  and  of 
Mr.    George    Bancroft,    now    the    patriarch    of    American 
literature. 

It  is  hard  to-day,  even  for  Americans,  to  realize  how  enoiv 
mous  those  diflSculties  were.  The  Convention  had  not  only 
to  create  de  novo,  on  the  most  slender  basis  of  pre-existing  na- 
tional institutions,  a  national  government  for  a  widely  scat- 

*The  fact  that  the  country  did  not  complain  of  this  secrecy  is  the 
best  proof  of  the  confidence  felt  in  the  members  of  the  Convention. 

'Benjamin  Franklin,  who  was  one  of  the  delegates  from  Pennsyl- 
yania  (being:  then  eighty-one  years  of  age),  was  so  much  distressed 
at  the  difficulties  which  arose  and  the  prospect  of  failure  that  he  pro- 
posed that  the  Convention,  as  all  human  means  of  obtaining  agree- 
ment seemed  to  be  useless,  should  open  its  meetings  with  prayer. 
The  suggestion,  remarkable  as  coming  from  one  so  well  known  for 
his  sceptical  opinions,  might  have  been  adopted  but  for  the  fear  that 
the  outside  public  might  thus  learn  how  grave  the  position  of  affairs 
was.  The  original  of  Franklin's  proposition,  written  in  his  own  still 
clear  and  firm  hand,  with  his  note  stating  that  only  three  or  four 
agreed  with  him,  is  preserved  in  the  State  Department  at  Washing- 
ton, where  may  be  alsfei.  seen  the  original  draft  of  the  Constitution 
with  the  signatures  of  the  thirty-nine  delegates. 

^^They  are  printed  in  ahe  work  called  Elliot's  Debates  (Philadelphia, 
1861),  which  also  contains  the  extremely  interesting  debates  in  some 
of  the  States  Conventions  which  ratified  the  Constitution. 
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tered  people,  but  thej  had  in  doing  ao  to  respect  ihe  fears  and 
jealousies  and  apparently  irreconcilable  intereetfi  of  thirteeo 
separate  commonwealtlis,  to  all  of  whose  governnientfi  it  was 
necessary  to  leave  a  sphere  of  action  wide  enough  to  aatiBfy  & 
deep-rooted  local  sentimeDt,  yet  not  so  wide  as  to  imperil  na- 
tional unity."  Well  might  Hamilton  say :  "The  establishment 
of  a  Constitution,  in  time  of  profound  peace,  by  the  voluntary 
consent  of  a  whole  people,  is  a  prodigj-  to  the  completicm  of 
which  I  IooTj  forward  with  trembling  anxiety."" 

It  was  even  a  disputable  point  whether  the  colonists  were 
already  a  nation  or  only  the  raw  material  out  of  which  a  nation 
might  be  formed."  There,  were  elements  of  unity,  there  wero 
also  elements  of  diversity.  All  spoke  the  same  language.  AV 
except  a  few  descendants  of  Dutchmen  and  Swedes  in  Nt 
■York  and  Delaware,  some  Germans  in  Pennsylvania,  soi 
children  of  French  Huguenots  in  New  England  and  the  middle 
Statea.  belonged  to  the  same  race."    All,  except  some  Roman 

"The  neareat  parailela  to  such  a  Federal  Union 
1789  were  than  to  be  (ouna  in  (be  Aebaan  aad  Lyclan  Leaguea.  wblcb, 
howeter,  were  not  mere  leagues,  but  federated  natloiiB.  Both  are  re- 
ferred to  b;  tile  aulbore  of  the  FeileraUn  (me  post),  but  their  knowl- 
edge was  erldentlf  ai^anty.  Tbe  aeuteoeBs  of  James  Wllaac  bad  per- 
ceived that  tba  two  famous  con  federal  Ions  ot  modern  Europe  did  not 
•applr  a  model  for  America.  He  obaerred  In  the  Peansylvanla  Con- 
TBDtloD  ot  1I3S:  'The  Swiss  cantons  are  connected  only  by  alllancos. 
IliD  Dnited  Netherlands  are  Indeed  an  SHaeioblBKe  of  HOcletiea;  but 
this  aaaemblage  coDSIltutes  no  new  one.  and  therefore  It  doea  not 
eorreapond  with  the  full  definition  of  a  Confederate  Republic."— El- 
llot'a  Bebatet,  toI.  il.  p.  422.  The  Swiss  Confederation  has  now  bo- 
coma  S  Republic  at  ooce  Federal  and  national,  coming  In  moat  rB- 
•pecta  very  near  to  Ita  American  model. 

^FederalUt,  No.  Iixiv.  He  quotes  Ihc  worda  of  David  Hvime  {Et- 
tagi;  "The  Rise  ot  Arts  and  ScleEcea") ;  "To  balance  a  large  State  or 
society,  whether  monarchical  or  republlcao,  on  Eoaeral  laws.  Is  a  work 
Ot  SO  great  dllBcuiiy  that  do  bumao  genius,  however  comprehenalve,  ii 
able  by  tbe  mere  dint  of  reHson  nnd  reSectloD  to  effect  It.  The  judg- 
mentB  of  many  rouat  unite  In  the  work:  experience  must  guide  their 
UlMlir;  tlm«  must  bring  It  to  perfection:  and  tbe  feeling  of  Incon- 
vsnlencei  must  correct  the  mistakes  which  they  inevitably  tall  Into 
In  their  flrst  trials  and  eiperlmenlB."  Words  strikingly  verlfled  In  tbo 
hlatorj  of  tbe   t^nlted  States   from   tTTT  downwards. 

"Mr.  WUaon  said  In  the  PennBylvanla  Conveutlon  of  1787:  "By  adopt- 
tng  this  Constitution  we  shall  become  a  nation;  wo  are  not  now  one. 
We  abaJI  form  a  national  character:  we  are  now  too  dependent  an 
ethers.*  He  proceeds  with  a  remarkable  prediction  of  the  Influence 
which  American  freedom  would  eiert  u  jn  the  Old  World.—KUIofa 
lUttUu,    vol.   U.  p.   m. 

"The  Irish,   a   natlceahle   element   in   Ntrth  CaroUna  and  parts 

—  -lylvsnla,  Virginia,  and  New  Hampsblie.  were  not  Catholic  Cell*. 


ere 

ion 
■ero_^^J 

lan  ^^H 

1  in   ^1 


^^^emw: 


tB  THB   NATIONAL   GOVBRNMBNT 

Catholics  in  Maryland,  professed  the  Protestant  religion  J  All 
were  governed  by  the  same  English  Common  Law,  and  prized 
it  not  only  as  the  bulwark  which  had  sheltered  their  forefathers 
from  the  oppression  of  the  Stuart  kings,  but  as  the  basis  of 
their  more  recent  claims  of  right  against  the  encroachments  of 
George  III.  and  his  colonial  officers.  In  ideas  and  habits  of 
life  there  was  less  similarity,  but  all  were  republicans,  manag- 
ing their  affairs  by  elective  legislatures,  attached  to  local  self- 
government,  and  animated  by  a  common  pride  in  their  success- 
ful resistance  to  England,  which  they  then  hated  with  a  true 
family  hatred,  a  hatred  to  which  her  contemptuous  treatment 
of  them  added  a  sting. 

On  the  other  hand  their  geographical  position  made  com- 
munication very  difficult.  The  sea  was  stormy  in  winter,  the 
roads  were  bad,  it  took  as  long  to  travel  by  land  from  Charles- 
ton to  Boston  as  to  cross  the  ocean  to  Europe,  nor  was  the  jour- 
ney less  dangerous.  The  wealth  of  some  States  consisted  in 
slaves ;  of  others  in  shipping ;  while  in  others  there  was  a  popu- 
lation of  small  farmers,  characteristically  attached  to  old 
habits.  Manufactures  had  hardly  begun  to  exist.  The  senti- 
ment of  local  independence  showed  itself  in  intense  suspicion 
of  any  external  authority ;  and  most  parts  of  the  country  were 
so  thinly  peopled  that  the  inhabitants  had  lived  practically 
without  any  government,  and  thought  that  in  creating  one 
they  would  be  forging  fetters  for  themselves.  But  while  these 
diversities  and  jealousies  made  union  difficult,  two  dangers 
were  absent  which  have  beset  the  framers  of  constitutions  for 
other  nations.  There  were  no  reactionary  conspirators  to  be 
feared,  for  every  one  prized  liberty  and  equality.  There  were 
no  questions  between  classes,  no  animosities  against  rank  and 
wealth,  for  rank  and  wealth  did  not  exist. 

It  was  inevitable  under  such  circumstances  that  the  Con- 
stitution, while  aiming  at  the  establishment  of  a  durable  cen- 
tral power,  should  pay  great  regard  to  the  existing  centrifugal 
forces.     It  was  and  remains  what  its  authors  styled  it,  em- 

but  Scotch-Irish  Presbyterians  from  Ulster,  who,  animated  by  reseot- 
ment  at  the  wrongs  and  reli^ous  persecution  they  had  suffered  at 
home,  had  been  among  the  foremost  combatants  in  the  Revolutionary; 
War. 
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inently  an  instntmest  of  coinpromiscB  j  it  is  perhaps  the  most 
Buceessfiil  instance  in  history  of  what  a  judieiouB  spirit  o( 
compromise  may  effect.'"  Yet  out  of  the  points  which  it  was 
for  this  reason  obliged  to  leave  unpettled  there  arose  fierce  con- 
troversies, which  after  two  generations,  when  accumulated  irri- 
tation and  incurable  misunderstanding  had  been  added  to  the 
force  of  material  intereste,  burst  into  flame  in  the  War  of  Se- 
cesGion. 

The  draft  Constitution  was  submitted,  as  its  last  article 
provided,  to  conventions  of  the  several  States  ( i.e.  bodies  speci- 
ally chosen  by  the  people  for  the  purpose)  for  ratification.  It 
was  to  come  into  effect  as  soon  as  nine  States  had  ratified,  the 
effect  of  which  would  have  been,  in  case  the  remaining  States, 
or  any  of  them,  had  rejected  it,  to  leave  such  States  standing 
alone  in  the  world,  since  the  old  Confederation  was  of  course 
superseded  and  annihilated.  Fortunately  all  the  States  did 
erentnally  ratify  the  new  Constitution,  but  two  of  the  most 
important,  Virginia  and  New  York,'*  did  not  do  so  till  the 
middle  of  1788,  after  nine  others  had  already  accepted  it;  and 
two,  North  Carolina  and  Rhode  Island,  at  first  refused,  and 
only  consented  to  enter  the  new  Union  more  than  a  year  later, 
vhen  the  government  it  had  created  had  already  come  into 
operation," 

There  was  a  struggle  everywhere  over  the  adoption  of  tha 
Constitution,  a  struggle  presaging  the  birth  of  the  two  great 

"Hamilton  obBsrvei]  d[  it  in  17BS:  'The  result  of  the  dellberaliona  of 
ftll  eoUecIlve  bodies  muBt  QeceSHorlly  be  a.  compouDd  as  veil  of  th« 
ffirrora  and  prtjudlces  as  of  the  good  sense  and  wlBdom  of  the  Indlvid- 
mlB  of  whoDi  (hey  are  composed.  The  compaclB  which  are  to  embraea 
tBlrteea  dlitinet  States  In  a  commoa  bond  of  amitr  and  union  must 
u  □eceBSBHI}'  bo  a  compronilBe  of  &s  many  dtssjioltar  IntereBta  and 
fnclinallona.  How  can  perfactlon  spring  trom  such  materials?" — Fed- 
erxitUl,   No.  Ixxxv. 

"VirsinlB  was  then  much  the  largeBt  Btata  (population  in  1790,  747,- 
no).  New  York  woB  reckoned  among  tbe  smaller  States  (population 
S40,l£0).  but  ber  ceotral  geographical  position  made  ber  adhesion  ex- 
tremely Imponanl. 

"Mr.  Justice  Miller  obaerves  tbat  the  refusal  of  Rhode  laland  seemi 
lt>  have  been  largely  due  to  her  dealre  tbat  "her  superior  advaatagea 
of  location,  and  the  posHesBion  of  what  was  then  supposed  to  be  tbe 
beBt  barbour  on  the  Atlantic  coast,  should  not  be  subjected  to  Ibe 
control  of  a  Congress  which  was  by  tbat  Instrument  expressly  autbor- 
U«d  to  regulate  commerce  with  foreign  nallODS.  and  provide  that  a» 
rer«Dee  should  be  given  to  the  porta  ol  any  State,"— UemorlAl  Or^ 
ul  npra. 
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parties  that  for  many  years  divided  the  Amerieaii  people.  The 
chief  source  of  hostility  was  the  belief  that  a  strong  central 
government  endangered  both  the  rights  of  the  States  and  the 
liberties  of  the  individual  citizen.  Freedom,  it  was  declared, 
would  perish,  freedom  rescued  from  George  III.  would  perish 
at  the  hands  of  her  own  children."  Consolidation  (for  the 
word  centralization  had  not  yet  been  invented)  would  extin- 
guish the  State  governments  and  the  local  institutions  they 
protected.  The  feeling  was  very  bitter,  and  in  some  States, 
notably  in  Massachusetts  and  New  York,  the  majorities  were 
dangerously  narrow.  Had  the  decision  been  left  to  what  is 
now  called  "the  voice  of  the  people,"  that  is,  to  the  mass  of 
the  citizens  all  over  the  country,  voting  at  the  polls,  the  voice 
of  the  people  would  probably  have  pronounced  against  the  Con- 
stitution, and  this  would  have  been  still  more  likely  if  the 
question  had  been  voted  on  everywhere  upon  the  same  day, 
seeing  that  several  doubtful  States  were  influenced  by  the  ap- 
proval which  other  States  had  already  given.  But  the  modem 
''plebiscital"  method  of  taking  the  popular  verdict  had  not 
been  invented.  The  question  was  referred  to  conventions  in 
the  several  States.  The  conventions  were  composed  of  able  men, 
who  listened  to  weighty  arguments,  and  were  themselves  in- 
fluenced by  the  authority  of  their  leaders.  The  judgment  of  the 
wise  prevailed  over  the  prepossessions  of  the  multitude.  Yet 
this  judgment  would  hardly  have  prevailed  but  for  a  cause 
which  is  apt  to  be  now  overlooked.  This  was  the  dread  of 
foreign  powers.^*  The  United  States  had  at  that  time  two 
European  monarchies,  Spain  and  England,  as  its  neighbours 

^In  the  Massachusetts  Conyention  of  1788  Mr.  Nason  delivered  him- 
self of  the  following  pathetic  appeal:  "And  here,  sir,  I  beg  the  indul- 
gence of  this  honourable  body  to  permit  me  to  make  a  short  apostro- 
phe to  Liberty.  O  Liberty,  thou  greatest  good!  thou  fairest  property! 
with  thee  I  wish  to  live — ^with  thee  I  wish  to  die!  Pardon  me  if  I  drop 
a  tear  on  the  peril  to  which  she  is  exposed.  I  cannot,  sir,  see  this 
highest  of  Jewels  tarnished — a  Jewel  worth  ten  thousand  worlds;  and 
shall  we  part  with  it  so  soon?    Oh  no.**— Elliot's  Debates,  ii.  133. 

^he  other  chief  cause  was  the  economic  distress  and  injury  to  trade 
consequent  on  the  disorganized  condition  of  several  States.  See  the 
observations  of  Mr.  Wilson  in  the  Pennsylvania  Ck>nvention  (Elliot's 
Debates,  ii.  624).  He  shows  that  the  case  was  one  of  necessity,  and 
winds  up  with  the  remark,  **The  argument  of  necessity  is  the  patriot's 
defence  as  well  as  the  tyrant'^plea." 
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the  American  continent.    France  had  lately  held  territories 
the  north  of  them  in  Canada,  and  to  the  south  and  west  of 
lem  in  Lonisiana.*®    She  had  been  their  ally  against  Eng- 
l,  she  became  in  a  few  years  again  the  owner  of  territories 
nest  of  the  Mississippi.    The  fear  of  foreign  interference,  the 
of  weakness,  both  at  sea  and  on  land,  against  the  military 
Lonarchies  of  Europe,  was  constantly  before  the  mind  of 
^^^merican  statesmen,  and  made  them  anxious  to  secure  at  all 
^S::iazard8  a  national  government  capable  of  raising  an  army  and 
^Kiavy,  and  of  speaking  with  authority  on  behalf  of  the  new 
:vepnblic.  It  is  remarkable  that  the  danger  of  European  aggres- 
sion or  complications  was  far  more  felt  in  the  United  States 
:from  1783  down  till  about  1820,  than  it  has  been  during  the 
last  half  century  when  steam  has  brought  Europe  five  times 
nearer  than  it  then  was. 

Several  of  the  conventions  which  ratified  the  Constitution 
accompanied  their  acceptance  with  an  earnest  recommendation 
of  various  amendments  to  it,  amendments  designed  to  meet  the 
fears  of  those  who  thought  that  it  encroached  too  far  upon  the 
liberties  of  the  people.  Some  of  these  were  adopted,  imme- 
diately after  the  original  instrument  had  come  into  force,  by 
the  method  it  prescribes,  viz. :  a  two-thirds  majority  in  Con- 
gress and  a  majority  in  three-fourths  of  the  States.  They  are 
the  amendments  of  1791,  ten  in  number,  and  they  constitute 
what  the  Americans,  following  a  venerable  English  precedent, 
call  a  Bill  or  Declaration  of  Rights. 
The  Constitution  of  1789*^  deserves  the  veneration  with 

■*rhe  vast  territory  then  called  Louisiana  was  transferred  by  Prance 
to  Spain  in  1762,  but  Spanish  government  was  not  established  there 
till  1789.  It  was  ceded  by  Spain  to  France  in  1800,  and  purchased  by 
the  United  States  from  Napoleon  in  1S03.  Spain  had  originally  held 
Florida,  ceded  it  to  Britain  in  1763,  received  it  back  in  1783.  and  in 
1S19  sold  it  to  the  United  States. 

"It  is  hard  to  say  whether  one  ought  to  call  the  Constitution  after 
the  year  1787,  when  it  was  drafted,  or  the  year  1788,  when  it  was  ac- 
cepted by  the  requisite  number  of  States,  or  the  year  1789,  when  \l 
took  full  effect,  the  Congress  of  the  Confederation  having  fixed  the 
first  Wednesday  in  March  in  that  year  as  the  day  when  it  should  come 
into  force.  The  year  1789  has  the  advantage  of  being  easily  remem- 
bered, because  it  coincides  with  the  beginnin-g  of  the  great  revolution- 
ary movements  of  modern  Europe.  The  Confederation  may  be  taken  to 
have  expired  with  the  expiry  of  its  Congress,  and  its  Congress  died 
for  want  of  a  quorum. 
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■which  the  Americans  have  been  accustomed  to  r^ard  it.  It  is 
true  that  many  criticisms  have  been  passed  upon  its  arrange- 
menty  upon  its  omissions^  upon  the  artificial  character  of  some 
of  the  institutions  it  creates.  Recognising  slavery  as  an  insti- 
tution existing  in  some  States,  and  not  expressly  negativing 
the  right  of  a  State  to  withdraw  from  the  Union,  it  has  been 
charged  with  having  contained  the  germ  of  civil  war,  though 
that  germ  took  seventy  years  to  come  to  maturity.  And  what- 
ever success  it  has  attained  must  be  in  large  measure  ascribed 
to  the  political  genius,  ripened  by  long  experience,  of  the 
Anglo-American  race,  by  whom  it  has  been  worked,  and  who 
might  have  managed  to  work  even  a  worse  drawn  instrument. 
Yet,  after  all  deductions,  it  ranks  above  every  other  written 
constitution  for  the  intrinsic  excellence  of  its  scheme,  its 
adaptation  to  the  circumstances  of  the  people,  the  simplicity, 
brevity,  and  precision  of  its  language,  its  judicious  mixture  of 
definiteness  in  principle  with  elasticity  in  details."  One  is 
therefore  induced  to  ask,  before  proceeding  to  examine  it,  to 
what  causes,  over  and  above  the  capacity  of  its  authors,  and 
the  patient  toil  they  bestowed  upon  it,  these  merits  are  due, 
or  in  other  words,  what  were  the  materials  at  the  command  of 
the  Philadelphia  Convention  for  the  achievement  of  so  great 
an  enterprise  as  the  creation  of  a  nation  by  means  of  an  instru- 
ment of  government.  The  American  Constitution  is  no  excep- 
tion to  the  rule  that  everything  which  has  power  to  win  the 
obedience  and  respect  of  men  must  have  its  roots  deep  in  the 
past,  and  that  the  more  slowly  every  institution  has  grown,  so 
much  the  more  enduring  is  it  likely  to  prove.  There  is  little 
in  this  Constitution  that  is  absolutely  new.  There  is  much 
that  is  as  old  as  Magna  Charta. 

The  men  of  the  Convention  had  the  experience  of  the  Eng- 
lish Constitution.  That  Constitution,  very  different  then  from 
what  it  is  now,  was  even  then  not  quite  what  they  thought  it. 
Their  view  was  tinged  not  only  by  recollections  of  the  influ- 

**rhe  literary  Bostonians  laid  hold  at  once  of  its  style  as  proper  for 
admiration.  Mr.  Amos  said  in  the  Massachusetts  Convention  of  1788, 
"Considered  merely  as  a  literary  performance,  the  Constitution  is  an 
honour  to  our  country.  Legislators  have  at  length  condescended  ta 
speak  the  language  of  philosophy.**— Elliot's  Debates,  ii.  66. 
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ence  exercised  by  King  Gteorge  the  Third,  an  inflnence  due  fo 
transitory  causes,  but  which  made  them  oveirate  its  monarch- 
ical element,^'  but  also  by  the  presentation  of  it  which  they 
found  in  the  work  of  Mr.  Justice  Blackstone.  He,  as  was 
natural  in  a  lawyer  and  a  man  of  letters,  described  rather  its 
theory  than  its  practice,  and  its  theory  was  many  years 
behind  its  practice.  The  powers  and  functions  of  the 
cabinet^  the  overmastering  force  of  the  House  of  Com- 
mons, the  intimate  connection  between  legislation  and 
administration,  these  which  are  to  us  now  the  main  char- 
acteristics of  the  English  Constitution,  were  still  far  from 
fully  developed.  But  in  other  points  of  fundamental  im- 
portance they  appreciated  and  turned  to  excellent  accounts  its 
spirits  and  methods. 

They  had  for  their  oracle  of  political  philosophy  the  treatise 
of  Montesquieu  on  the  Spirit  of  Laws,  which,  published  anony- 
mously at  Geneva  forty  years  before,  had  won  its  way  to  an 
immense  authority  on  both  sides  of  the  ocean.  Montesquieu, 
contrasting  the  private  as  well  as  public  liberties  of  English- 
men with  the  despotism,  of  Continental  Europe,  had  taken  the 
Constitution  of  England  as  his  model  system,  and  had  ascribed 
its  merits  to  the  division  of  legislative,  executive,  and  judicial 
functions  which  he  discovered  in  it,  and  to  the  svstem  of 
checks  and  balances  whereby  its  equilibrium  seemed  to  be  pre- 
served. No  general  principle  of  politics  laid  such  hold  on  the 
constitution-makers  and  statesmen  of  America  as  the  dogma 
that  the  separation  of  these  three  functions  is  essential  to 
freedom.  It  had  already  been  made  the  groundwork  of  several 
State  constitutions.  It  is  always  reappearing  in  their  writ- 
ings: it  was  never  absent  from  their  thoughts.  Of  the  sup- 
posed influence  of  other  continental  authors,  such  as  Rous- 
seau, or  even  of  English  thinkers  such  as  Burke,  there  are  few 
direct  traces  in  the  Federal  Constitution  or  in  the  classical 

"There  is  always  a  tendency  in  colonists  (perceptible  even  now  in  the 
works  of  such  a  writer  as  the  Canadian  publicist,  Mr.  Todd)  to  over- 
estimate the  importance  of  the  Crown,  whose  conspicuous  position  as 
the  authority  common  to  the  whole  empire  makes  it  an  object  of  spe- 
cial interest  and  respect  to  persons  living  at  a  distance.  It  touches 
their  iinaylnatiop,  whereas  assemblies  excite  their  criticism. 
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contemporaneous  commentary  on  and  defence  of  it**  whidi  we 
owe  to  the  genius  of  Hamilton  and  his  hardly  less  famous  co- 
adjutors, Madison  and  Jay.  But  we  need  only  turn  to  the 
Declaration  of  Independence  and  the  original  constitutions 
of  the  States,  particularly  the  Massachusetts  Constitution  of 
1780,  to  perceive  that  abstract  theories  r^arding  human  rights 
had  laid  firm  hold  on  the  national  mind.  Such  theories  nat- 
urally expanded  with  the  practice  of  republican  government, 
and  have  at  various  times  been  extremely  potent  factors  in 
American  history.  But  the  influence  of  France  and  her  phil- 
osophers belongs  chiefly  to  the  years  succeeding  1789,  when 
Jefferson,  who  was  fori;unately  absent  in  Paris  during  the 
Constitutional  Convention,  headed  the  democratic  propa- 
ganda. 

Further,  they  had  the  experience  of  their  colonial  and  State 
governments,  and  especially,  for  this  was  freshest  and  most  in 
point,  the  experience  of  the  working  of  the  State  Constitutions, 
framed  at  or  since  the  date  when  the  colonies  threw  off  their 
English  allegiance.  Many  of  the  Philadelphia  delegates  had 
joined  in  preparing  these  instruments:  all  had  been  able  to 
watch  and  test  their  operation.  They  compared  notes  as  to  the 
merits,  tested  by  practice,  of  the  devices  which  their  States  had 
respectively  adopted.  They  had  the  inestimable  advantage  of 
knowing  written  or  rigid  constitutions  in  the  concrete ;  that  is 
to  say,  of  comprehending  how  a  system  of  government  actually 
moves  and  plays  under  the  control  of  a  mass  of  statutory  pro- 
visions defining  and  limiting  the  powers  of  its  several  organs. 
The  so-called  Constitution  of  England  consists  largely  of  cus- 
toms, precedents,  traditions,  understandings,  often  vague  and 
always  flexible.  It  was  quite  a  different  thing,  and  for  the 
purpose  of  making  a  constitution  for  the  American  nation  an 
even  more  important  thing,  to  have  lived  under  and  learnt  to 
work  systems  determined  by  the  hard  and  fast  lines  of  a 
single  document  having  the  full  force  of  law,  for  this  experi- 
ence taught  them  how  much  might  safely  be  included  in  such 

"'The  Federalist,  a  series  of  papers  published  in  the  New  York  news- 
papers in  advocacy  of  the  Federal  Constitution  when  the  question  of 
accepting  it  was  coming  before  the  New  York  State  Convention. 
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a  document  and  how  far  loom  must  be  left  under  it  for  un- 
predictable emergencies  and  unavoidable  development. 

Lastly,  they  had  one  principle  of  the  English  common  law 
whose  importance  deserves  special  mention,  the  principle  that 
an  act  done  by  any  oflScial  person  or  law-making  body  in  excess 
of  his  or  its  legal  competence  is  simply  void.  Here  lay  the  key 
to  the  difficulties  which  the  establishment  of  a  variety  of  axi-^ 
thorities  not  subordinate  to  one  another,  but  each  supreme 
in  its  own  defined  sphere,  necessarily  involved.  The  applica- 
tion of  this  principle  made  it  possible  not  only  to  create  a 
national  government  which  should  leave  free  scope  for  the 
working  of  the  State  governments,  but  also  so  to  divide  the 
powers  of  the  national  government  among  various  persons  and 
bodies  as  that  none  should  absorb  or  overbear  the  others.  By 
what  machinery  these  objects  were  attained  will  suflBciently  ap- 
pear when  we  come  to  consider  the  effect  of  a  written  or  rigid 
constitution  embodying  a  fundamental  law,  and  the  functions 
of  the  judiciary  in  expounding  and  applying  such  a  law.** 

*8ee  pott,  Chmpterp  ZXni.  and  XXXin. 


CHAPTEH  IV 

KATURE  OF  THE  FEDERAL  OOVERlSltENT 

The  acceptance  of  the  Constitnti<m  of  1789  made  the  Amer- 
ican people  a  nation.  It  turned  what  had  been  a  League  of 
States,  into  a  Federal  State,  by  giving  it  a  National  Govern- 
ment with  a  direct  anthoritv  over  all  citizens.  But  as  this 
national  government  was  not  to  supersede  the  governments 
of  the  States,  the  problem  which  the  Constitution-makers  had 
to  solve  was  two-fold.  ([They  had  to  create  a  central  govern- 
ment.) Thev  had  ako  to  determine  the  relations  of  this  central 
government  to  the  States  as  well  as  to  the  individual  citixen^ 
An  exposition  of  the  Constitution  and  criticism  of  its  working 
must  therefore  deal  with  it  in  these  two  aspects,  as  a  system  of 
national  government  built  up  of  executive  powers  and  legis- 
lative bodies,  like  the  monarchy  of  England  or  the  republic  of 
France,  and  as  a  Federal  system  linking  together  and  r^uUit- 
ing  the  relations  of  a  number  of  commonwealths  which  are  for 
certain  purposes,  but  for  certain  purposes  only,  subordinated 
to  it.  It  will  conduce  to  clearness  if  these  two  aspects  are  kept 
distinct ;  and  the  most  convenient  course  will  be  to  b^n  with 
the  former,  and  first  to  describe  the  American  system  as  a  Na- 
tional system,  leaving  its  Federal  character  for  the  moment  on 
one  side. 

It  must,  however,  be  remembered  that  the  Constitution  does 
not  profess  to  be  a  complete  scheme  of  government,  creating 
organs  for  the  discharge  of  all  the  functions  and  duties  which  a 
civilized  community  undertakes.  It  presupposes  the  State 
governments.  It  assumes  their  existence,  their  wide  and  con- 
stant activity.    It  is  a  scheme  designed  to  provide  for  the  dis- 

34 
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^liarge  of  such  and  so  many  functions  of  government  as  the 
States  do  not  already  possess  and  discharge.  It  is  therefore,  so 
*<i  speak,  the  complement  and  crown  of  the  State  Constitutions, 
^'Bich  must  be  read  along  with  it  and  into  it  in  order  to  make 
^^  cover  the  whole  field  of  civil  government,  as  do  the  Constitu- 
'tdons  of  such  countries  as  France,  Belgium,  Italy. 

The  administrative,  legislative,  and  judicial  functions  for 
Xrhich  the  Federal  Constitution  provides  are  those  relating  to 
:^atters  which  must  be  deemed  common  to  the  whole  nation, 
either  because  all  the  parts  of  the  nation  are  alike  interested  in 
them,  or  because  it  is  only  by  the  nation  as  a  whole  that  they 
can  be  satisfactorily  undertaken.  The  chief  of  these  common 
or  national  matters  are* — 

i-  War  and  peace;  treaties  and  foreign  relations  generally. 

V.  Army  and  navy. 

J   Federal  courts  of  justice. 

f  Commerce,  foreign  and  domestic^ 

/  Currencv. 

i  Copyright  and  patents. 

'>  The  post-office  and  post  roads. 

J  Taxation  for  the  foregoing  purposes,  and  for  the  general 

support  of  the  Government. 
A  The  protection  of  citizens  against  unjust  or  discriminating 

legislation  by  any  State.* 

This  list  includes  the  subjects  upon  which  the  national  legis- 
lature has  the  right  to  legislate,  the  national  executive  to  en- 
force the  Federal  laws  and  generally  to  act  in  defence  of  na- 
tional interests,  the  national  judiciary  to  adjudicate.  All  other 
legislation  and  administration  is  left  to  the  several  States, 
without  power  of  interference  by  the  Federal  legislature  or 
Federal  executive. 

Such  then  being  the  sphere  of  the  National  government,  let 

The  fun  list  win  be  found  in  the  Constitution,  Art.  i.  §  8  (printed 
in  the  Appendix),  with  which  may  be  compared  the  British  North 
America  Act  1867  (30  and  31  Vict.  cap.  8).  and  the  Federal  Council  of 
Australaaia  Act  1886  (48  and  49  Vict.  cap.  60),  and  the  Swiss  Constitu- 
tion of  1874  (Arts.  8,  22,  30,  42,  54,  64,  67-70). 

'Amendments  xiv.  and  xv. 
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118  see  in  what  manner  it  is  constituted,  of  what  departments  it 
consists. 

The  f ramers  of  this  government  set  before  themselves  four 
objects  as  essential  to  its  excellence,  viz. : — 

Its  vigour  and  eflBciency. 

The  independence  of  each  of  its  departments  (as  being 

essential  to  the  permanency  of  its  form). 
Its  dependence  on  the  people. 
The  security  under  it  of  the  freedom  of  the  individual. 

The  first  of  these  objects  they  sought  by  creating  a  strong 
executive,  the  second  by  separating  the  legislative,  executive, 
and  judicial  powers  from  one  another,  and  by  the  contrivance 
of  various  checks  and  balances,  the  third  by  making  all  au-j 
thorities  elective  and  elections  frequent,  the  fourth  both  by  the 
checks  and  balances  aforesaid,  so  arranged  as  to  restrain  any 
one  department  from  tyranny,  and  by  placing  certain  rights 
of  the  citizen  under  the  protection  of  the  written  Constitution. 

They  had  neither  the  rashness  nor  the  capacity  necessary  for 
constructing  a  Constitution  a  priori.  There  is  wonderfully 
little  genuine  inventiveness  in  the  world,  and  perhaps  least  of 
all  has  been  shown  in  the  sphere  of  political  institutions. 
These  men,  practical  politicians  who  knew  how  infinitely  diffi- 
cult a  business  government  is,  desired  no  bold  experiments. 
They  preferred,  so  far  as  circumstances  permitted,  to  walk  in 
the  old  paths,  to  follow  methods  which  experience  had  tested." 
Accordingly  they  started  from  the  system  on  which  their  own 
colonial  governments,  and  afterwards  their  State  governments, 
had  been  conducted.  This  system  bore  a  general  resemblance 
to  the  British  Constitution ;  and  in  so  far  it  may  with  truth  be 
said  that  the  British  Constitution  became  a  model  for  the  new 

*Mr.  Lowell  has  said  with  equal  point  and  truth  of  the  men  of  the 
Convention:  ''They  had  a  profound  disbelief  in  theory  and  knew  bet- 
ter than  to  commit  the  folly  of  breaking  with  the  past.  They  were 
not  seduced  by  the  French  fallacy  that  a  new  system  of  Government 
could  be  ordered  like  a  new  suit  of  clothes.  They  would  as  soon  have 
thought  of  ordering  a  suit  of  flesh  and  skin.  It  is  only  on  the  roaring 
loom  of  time  that  the  stuff  is  woven  for  such  a  vesture  of  their 
thought  and  experience  as  they  were  meditating.**— Address  on  Democ- 
racy, delivered  Oct.  6,  1884. 
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national  government.  They  held  England  to  be  the  freest  and 
best-governed  country  in  the  world,  hut  were  resolved  to  avoid 
the  weak  points  which  had  enabled  King  George  III.  to  play 
the  tyrant,aiid  which  rendered  English  liberty,Bs  they  thought, 
far  inferior  to  that  which  the  constitutions  of  their  own  States 
secured.  With  this  venerable  mother,  and  these  children,  bet- 
ter in  Uieir  judgment  than  the  mother,  before  their  eyes,  they 
created  an  executive  magistrate,  the  President,  on  the  model  of 
the  State  Governor,  and  of  the  British  Crown.  They  created  a 
legislature  of  two  Houses,  Congress,  on  tJie  model  of  the  two 
Houses  of  their  State  legiBlatures,  and  of  the  British  Parlia- 
ment. And  following  the  precedent  of  the  British  judges,  ir- 
removable except  by  the  Crown  and  Parliament  combined,  they 
created  a  judiciary  appointed  for  life,  and  irremovable  save  by 
impeachment.* 

In  these  great  matters,  however,  as  well  as  in  many  lesser  i 
matters,  they  copied  not  so  mnch  the  Constitution  of  England  j 
as  the  Constitutions  of  their  several  States,  in  which,  as  WM 
natural,  many  features  of  the  English  Constitution  had  been 
embodied.  It  has  been  truly  said  that  nearly  every  provision 
of  the  Federal  Constitution  that  has  worked  well  is  one  bor- 
iwed  from  or  suggested  by  some  State  constitution ;  nearly 
rery  provision  that  has  worked  badly  is  one  which  the  Con- 
tion,  for  want  of  a  precedent,  was  obliged  to  devise  for 
itaelf.  To  insist  on  this  is  not  to  detract  from  the  glory  of 
that  illuBtrione  body,  for  if  we  are  to  credit  them  with  leas 
inventiveness  timn  has  sometimes  been  claimed  for  them,  we 
mnst  aleo  credit  them  with  a  double  portion  of  the  wisdom 
which  prefers  experience  to  a  priori  theory,  and  the  sagaci^  ] 
which  eelccts  the  best  materials  from  a  mass  placed  before  it, 
aptly  combining  them  to  form  a  new  structure." 

*ttiO0T  dlCFerenceH  between   the   Engliah  and  American   srBteniB  ar* 
tbst  the  American  Federal  judge  1b  appointed  by  the  PreHldent,  'with   i 
IhB  adrlee  and  canacDt  ol  the  SeDate."  an  EDgllab  Judge  by  the  Crown.    , 
atone:   an  American  Judge  <a  Impeachable  bj-  tbe  House  of  Repreaon- 
tatlvea,  and  tried  by  the  Senate,  an  English  Judge  Is  removable  by  the 
Crown  on  an  addresH  by  both  Houses. 

In  many  Statea  a  State  Judge  la  removable  by  the  leglalature  or  by 
tbe  governor  ou  an  addreea  by  the  legislature,  a  provision  wlilch  baa 
attvioUBly  been   borrawed  from  Euglind. 
—  "-»  note  to  this  chapter  jn  Ibe  Appeodli  lor  further  remarka  o 


»  THE    XATIOXAL.   GOVERNMENT 

Of  minor  divergences  between  their  work  and  the  British 
Constitution  I  shall  speak  subsequently.  But  one  profound 
difference  must  be  noted  here.  The  British  Parliament  had 
always  been,  was  theu,  and  remains  now,  a  sovereign  and  con- 
stituent assembly.  It  can  make  and  unmake  any  and  every 
law,  change  the  form  of  government  or  the  succession  to  the 
crown,  interfere  with  the  course  of  justice,  extinguish  the  most 
sacred  private  rights  of  the  citizen.  Between  it  and  the  people 
at  large  there  is  no  legal  distinction,  because  the  whole  pleni- 
tude of  the  people's  rights  and  powers  resides  in  it,  just  as  if 
the  whole  nation  were  present  within  the  chamber  where  it  sits. 
In  point  of  legal  theory  it  is  the  nation,  being  the  historical 
successor  of  the  Folk  Moot  of  our  Teutonic  forefathers.  Both 
practically  and  legally,  it  is  to-day  the  only  and  the  sufficient 
depositor}'  of  the  authority'  of  the  nation;  and  is,  therefore, 
within  the  sphere  of  law,  irresponsible  and  omnipotent. 

In  the  American  system  there  exists  no  such  body.  Not 
merely  Congress  alone,  but  also  Congress  and  the  Presid^it 
conjoined,  are  subject  to  the  Constitution,  and  cannot  move  a 
step  outside  the  circle  which  the  Constitution  has  drawn 
around  them.  If  they  do,  they  transgress  the  law  and  exceed 
their  powers.  Such  acts  as  they  may  do  in  excess  of  their 
powers  are  void,  and  may  be,  indeed  ought  to  be,  treated  as 
void  by  the  meanest  citizen.  The  only  power  which  is  ulti- 
mately sovereign,  as  the  British  Parliament  is  always  and  di- 
rectly sovereign,  is  the  people  of  the  States,  acting  in  the 
manner  prescribed  by  the  Constitution,  and  capable  in  that 
manner  of  passing  any  law  whatever  in  the  form  of  a  consti- 
tutional amendment. 

This  fundamental  divergence  from  the  British  system  is 
commonly  said  to  have  been  forced  upon  the  men  of  1787  by 
the  necessity,  in  order  to  safeguard  the  rights  of  the  several 
States,  of  limiting  the  competence  of  the  national  govern- 
ment.*   But  even  without  this  necessity,  even  supposing  there 

*It  is  often  assumed  by  writers  on  constitutional  subjects  tbmt  a 
Federal  Government  presupposes  a  written  or  rigid  constitution.  This 
is  not  necessarily  so.  There  have  been  federations  with  no  funda- 
mental rigid  constitution  (the  Achsean  League  had  apparently  none); 
and  it  is  clear  that  in  America  such  a  fundamental  document  wofold 
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had  been  no  States  to  be  protected,  the  jealousy  which  the 
American  people  felt  of  those  whom  they  ohose  to  govern  them, 
their  fear  lest  one  power  in  the  government  should  absorb  the 
rest,  their  anxiety  to  secure  the  primordial  rights  of  the  citi- 
zens from  attack,  either  by  magistrate  or  by  legislature,  would 
doubtless  have  led,  as  happened  with  the  earlier  constitutions 
of  revolutionary  France,  to  the  creation  of  a  supreme  constitu- 
tion or  fundamental  instrument  of  government,  placed  above 
and  controlling  the  national  legislature  itself.  They  had  al- 
ready such  fundamental  instrument  in  the  charters  of  the 
colonies,  which  had  passed  into  the  constitutions  of  the  several 
States;  and  they  would  ceri:ainly  have  followed,  in  creating 
their  national  constitution,  a  precedent  which  they  deemed  so 
precious- 

The  subjection  of  all  the  ordinary  authorities  and  organs  of 
government  to  a  supreme  instrument  expressing  the  will  of  the 
sovereign  people,  and  capable  of  being  altered  by  them  only 
has  been  usually  deemed  the  most  remarkable  novelty  of  the 
American  system.  But  it  is  merely  an  application  to  the  wider 
sphere  of  the  nation,  of  a  plan  approved  by  the  experience  of 
the  several  States.  And  the  plan  had,  in  these  States,  been 
the  outcome  rather  of  a  slow  course  of  historical  development 
than  of  conscious  determination  taken  at  any  one  point  of  their 
progress  from  petty  settlements  to  powerful  republics.  Never- 
theless, it  may  well  be  that  the  minds  of  the  leaders  who  guided 
this  development  were  to  some  extent  influenced  and  inspired 
by  recollections  of  the  English  Commonwealth  of  the  seven- 
teenth century,  which  had  seen  the  establishment,  though  for  a 
brief  space  only,  of  a  genuine  supreme  or  rigid  constitution,  in 
the  form  of  the  famous  Instrument  of  Governnjent  of  a.  d. 
1653,  and  some  of  whose  sages  had  listened  to  the  discourses  in 
which  James  Harrington,  one  of  the  most  prescient  minds  of 
that  great  age,  showed  the  necessity  for  such  a  constitution, 
and  laid  down  its  principles.'^ 

In  any  case  have  been  created  to  define  and  limK  the  powers  of  each 
department  of  government. 

Harrington  suggested  that  the  Constitution  to  be  drawn  up  for 
Bn^and  should  be  subscribed  by  the  people  themselves,  so  as  to 
base  K  on  their  consent.  See  an  article  by  Professor  Theodore  W. 
Dwii^t  in  the  American  PolUiecU  Science  Quarterly  for  March,  1887. 
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We  may  now  proceed  to  consider  the  several  departments  of 
the  National  Qovemment.  It  will  be  simplest  to  describe  each 
separately,  and  then  to  examine  the  relations  of  each  to  the 
others,  reserving  for  subsequent  chapters  an  account  of  the 
relations  of  the  National  Qovemment  as  a  whole  to  the  sev- 
eral States. 


CHAPTER  V 

THE  PRESIDENT 

EvBBY  one  who  undertakes  to  describe  the  American  sys- 
tem of  govemmeift  is  obliged  to  follow  the  American  division 
of  it  into  the  three  departments — Executive,  Legislative,  Ju- 
dicial.   I  begin  with  the  executive,  as  the  simplest  of  the  three. 

The  President  is  the  creation  of  the  Constitution  of  1789. 
lender  the  Confederation  there  was  only  a  presiding  oflBcer  of 
Congress,  but  no  head  of  the  nation. 

Why  was  it  thought  necessary  to  have  a  President  at  all? 
The  fear  of  monarchy,  of  a  strong  government,  of  a  centralized 
government,  prevailed  widely  in  1787.  George  III.  was  an 
object  of  bitter  hatred :  he  remained  a  bogey  to  succeeding  gen- 
erations of  American  children.  The  Convention  found  it  ex- 
tremely hard  to  devise  a  satisfactory  method  of  choosing  the 
President,  nor  has  the  method  they  adopted  proved  satisfac- 
tory. That  a  single  head  is  not  necessary  to  a  republic  might 
have  been  suggested  to  the  Americans  by  those  ancient  ex- 
amples to  which  they  loved  to  recur.  The  experience  of  mod- 
em Switzerland  has  made  it  still  more  obvious  to  us  now.  Yet 
it  was  settled  very  early  in  the  debates  of  1787  that  the  central 
executive  authority  must  be  vested  in  one  person ;  and  the  op- 
ponents of  the  draft  Constitution,  while  quarrelling  with  his 
powers,  did  not  accuse  his  existence. 

The  explanation  is  to  be  found  not  so  much  in  the  wish  to 
reproduce  the  British  Constitution  as  in  the  familiarity  of 
the  Americans,  as  citizens  of  the  several  States,  with  the  office 
of  State  governor  (in  some  States  then  called  President)  and 
in  their  disgust  with  the  feebleness  which  Congress  had  shown 
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under  the  Confederation  in  its  conduct  of  the  war,  and,  after 
peace  was  concluded,  of  the  general  business  of  the  country. 
Opinion  called  for  a  man,  because  an  assembly  had  been  found 
to  lack  promptitude  and  vigour.  And  it  may  be  conjectured 
that  the  alarms  felt  as  to  the  danger  from  one  man's  pre- 
dominance were  largely  allayed  by  the  presence  of  George 
Washington.  Even  while  the  debates  were  proceeding,  every 
one  must  have  thought  of  him  as  the  proper  person  to  preside 
over  the  Union  as  he  was  then  presiding  over  the  Convention. 
The  creation  of  the  office  would  seem  justified  by  the  existence 
of  a  person  exactly  fitted  to  fill  it,  one  whose  established  in- 
fluence and  ripe  judgment  would  repair  the  faults  then  sup- 
posed to  be  characteristic  of  democracy,  its  impulsiveness,  its 
want  of  respect  for  authority,  its  incapacity  for  consistent 
policy. 

Hamilton  felt  so  strongly  the  need  for  having  a  vigorous 
executive  who  could  maintain  a  continuous  policy,  as  to  pro- 
pose that  the  head  of  the  State  should  be  appointed  for  good 
behaviour,  i.e.  for  life,  subject  to  removal  by  impeachment. 
The  proposal  was  defeated,  though  it  received  the  support  of 
persons  so  democratically-minded  as  Madison  and  Edmund 
Randolph;  but  nearly  all  sensible  men,  including  many  who 
thought  better  of  democracy  than  Hamilton  himself  did,* 
admitted  that  the  risks  of  foreign  war,  risks  infinitely  more 
serious  in  the  infancy  of  the  Republic  than  they  have  subse^ 
quently  proved,  required  the  concentration  of  executive  powers 
into  a  single  hand.  And  the  fact  that  in  every  one  of  their 
commonwealths  there  existed  an  officer  in  whom  the  State 
constitution  vested  executive  authority,  balancing  him  against 
the  State  legislature,  made  the  establishment  of  a  Federal  chief 
magistrate  seem  the  obvious  course. 

Assuming  that  there  was  to  be  such  a  magistrate,  the  states- 
men of  the  Convention,  like  the  solid  practical  men  they  were, 
did  not  try  to  construct  him  out  of  their  own  brains,  but  looked 
to  some  existing  models.  They  therefore  made  an  enlarged 
copy  of  the  State  (Jovemor,  or  to  put  the  same  thing  differ^ 

^''The  disease  we  are  suffering  from  is  democracy,**  sajs  HamtltiMt 
in  one  of  his  later  letters. 
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■tly,  a  reduced  and  improved  copy  of  the  English  king.  He 
■  George  III.  shorn  of  a  part  of  his  prerogative  by  the  inter- 
entioB  of  the  Senate  in  treaties  and  appointments,  of  another 
part  by  the  restriction  of  liis  action  to  Federal  affairs,  while 
iiiB  dignity  as  well  as  ins  influence  are  diminishetl  hy  Ida  hold- 
ing office  for  fonr  years  instead  of  for  life,'  His  salary  is  too 
Mnall  to  perrait  him  either  to  maintain  a  Court  or  to  corrupt 
the  legislature;  nor  can  he  seduce  the  virtue  of  the  citizens  by 
the  gift  of  titles  of  nobility,  for  such  titles  are  ahogether  for- 
bidden. Subject  to  these  preeautionB,  he  was  meant  by  the  coti- 
stitution-framerB  to  resemble  the  State  governor  and  the  Brit- 
i«h  king,  not  only  in  being  the  head  of  the  executive,  hut  in 
standing  apart  from  and  above  political  parties.  He  was  to 
rpprtaent  the  nation  as  a  whole,  as  the  governor  represented  the 
State  commonwealth.  The  independence  of  his  position,  with 
nothing  either  to  gain  or  to  fear  from  Congrees,  would,  it  was 
iioped,  leave  him  free  to  think  only  of  the  welfare  of  the  people. 
This  idea  appears  in  the  method  provided  for  the  election  of 
a  President.  To  have  left  the  choice  of  the  chief  magistrate  to 
*  direct  popular  vote  over  the  whole  country  would  have  raised 
a  dangerous  ejicitement,  and  would  have  given  too  much  en- 
couragement to  eandidateM  of  merely  popular  gifts.  To  have 
entrnsted  it  to  Congress  would  have  not  only  subjected  the 
executive  to  the  legislature  in  violation  of  the  principle  which 
requires  these  departments  to  be  kept  distinct.*  but  have  tended 
to  make  him  the  creature  of  one  particular  faction  instead  of 
the  choice  of  the  nation.  Hence  the  device  of  a  double  election 
*8e  adopted,  perhaps  with  a  faint  reminiscence  of  the  methods 
by  which  the  Doge  was  then  still  chosen  at  Venice  and  the 
Emperor  in  Germany.    The  Constitution  directs  each  State  to 

"When  ihe  Romana  got  ria  o(  Ihelr  king  tliey  did  not  really  eitln- 
nlah  ttie  office,  but  let  up  Iq  llieir  coqbuI  a  sort  ot  annual  klog.  Ilm- 
ll*d  oat  ODly  by  tbe  abort  duration  of  tila  power,  but  als»  by  the 
nUtCDce  ol  another  codbuI  with  equal  powpra.  The  Americana  hoped 
10  reatralQ  Ihelr  Preaidenl  not  merely  by  the  ahortneBa  of  his  lenn, 
bat  also  by  dltDlnlahtug  tbe  jiower  nhlrh  tbcy  led  to  blm:  and  tttis 
vley  did  by  aettlng  up  another  authority  lo  which  tbey  entruated  cer- 
Uln  executive  (unctions,  making  ItB  conaent  QeeeBaary  to  tbe  vaHdity 
Df  certain  claaaeB  or  the  PreBldent-a  executlye  acts.  Thla  la  the  Sen- 
ate, whereof  more  aeon. 

■Soe  the  rcmarkB  o(  Mr.  n^IlBon  In  the  Peaosylvunla  CoBventloa. 
lot's  Dtbaltl,  vol.  II.  p.  Ell. 
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choose  a  number  of  presidential  electors  eqn.  inmber 

of  its  representatives  in  both  Houses  of  Congi'  j-  -=•  ■  - »  weeks 
later^  these  electors  meet  in  each  State  on  a  •  \  *  >..^  by  law, 
and  give  their  votes  in  writing  for  the  Pre  '  .  ..^  s-  .  Vice- 
President/  The  votes  are  transmitted,  seak  '  **»  e  capi- 
tal and  there  opened  by  the  president  of  t*  "  "-  lat  in  the 
presence  of  both  Houses  and  counted.  To  pr-  ••  Sectors 
from  the  influence  of  faction,  it  is  provided  tLi  *  ^  caall  not 
be  members  of  Congress,  nor  holders  of  a^>  -'-  •  .  oflSce. 
This  plan  was  expected  to  secure  the  choice  by  the  ucoi  citizens 
of  each  State,  in  a  tranquil  and  deliberate  way,  of  the  man 
whom  thev  in  their  unfettered  discretion  should  deem  fittest 
to  be  chief  magistrate  of  the  Union.  Being  themselves  chosen 
electors  on  account  of  their  personal  merits,  they  would  be 
better  qualified  than  the  masses  to  select  an  able  and  honour- 
able man  for  President.  Moreover,  as  the  votes  are  counted 
■..r"!.-  .  -^'^elv,  and  not  bv  States,  each  electors  voice  would 
'i^jij;.  '"  T^io^ht  be  in  a  minoritv  in  his  own  State, 
■■-'    \   -  .     i  ^'  V  tell  because  it  would  be  added 

'     .  :her  States  for  the  same  candi- 

date. 

No  part  of  then  o.  ■ . »  ^  .  ^ms  to  have  been  regarded  by  the 
constitution-makers  of  1787  with  more  complacency  than  this,* 
although  no  part  had  caused  them  so  much  perplefxity.  No 
part  has  so  utterly  belied  their  expectations.  The  presidential 
electors  have  become  a  mere  cog-wheel  in  the  machine ;  a  mere 
contrivance  for  giving  effect  to  the  decision  of  the  people. 
Their  personal  qualifications  are  a  matter  of  indifference.  They 
have  no  discretion,  but  are  chosen  under  a  pledge — a  pledge  of 
honour  merely,  but  a  pledge  which  has  never  (since  1796)  been 
violated — to  vote  for  a  particular  candidate.  In  choosing  them 

Originally  the  person  who  received  most  votes  was  deemed  to  have 
been  chosen  President,  and  the  person  who  stood  second,  Vice-Presi- 
dent. This  led  to  confusion,  and  was  accordingly  altered  by  the 
twelfth  constitutional  amendment,  adopted  in  1804»  which  provides 
that  the  President  and  Vice-President  shall  be  voted  for  separately. 

'"The  mode  of  appointment  of  the  chief  magistrate  of  the  United 
States  is  almost  the  only  part  of  the  system  which  has  escaped  with- 
out some  censure,  or  which  has  received  the  slightest  mark  of  ap- 
probation from  its  opponents."— ^<pcfera/i>^  No.  Ixvii.,  cf.  No.  1.  and 
the  observations  of  Mr.  Wilson  in  the  Convention  of  Pennsylvania. 
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the  people  yirtually  choose  the  Presidenty  and  thus  the  very 
thing  which  the  men  of  1787  sought  to  prevent  has  happened, 
— ^the  President  is  chosen  by  a  popular  vote.  Let  us  see  how 
this  has  come  to  pass. 

In  the  first  two  presidential  electiohs  (in  1789  and  1792) 
the  independence  of  the  electors  did  not  come  into  question, 
because  everybody  was  for  Washington,  and  parties  had  not  yet 
been  fully  developed.    Yet  in  the  election  of  1792  it  Was  gen- 
erally understood  that  electors  of  one  way  of  thinking  were  to 
vote  for  Clinton  as  their  second  candidate  (i.e.  for  Vice-Pres- 
ident) and  those  of  the  other  side  for  John  Adams.    In  the 
third  election  (1796)  no  pledges  were  exacted  from  electors, 
but  the  election  contest  in  which  they  were  chosen  was  con- 
ducted on  party  lines,  and  although,  when  the  voting  by  the 
electors  arrived,  some  few  votes  were  scattered  among  other 
persons,  there  were  practically  only  two  presidential  candidates 
before  the  countrv,  John  Adams  and  Thomas  Jefferson,  for 
the  former  of  whom  the  electors  of  the  Federalist  party,  for  the 
latter  those  of  the  Republican  (Democratic)*  party  were  ex- 
pected to  vote.    The  fourth  election  was  a  regular  party  strug- 
gle, carried  on  in  obedience  to  party  arrangements.     Both 
Federalists  and  Republicans  put  the  names  of  their  candidates 
for  President  a.id  Vice-President  before  the  country,  and 
round  these  names  the  battle  raged.    The  notion  of  leaving  any 
freedom  or  discretion  to  the  electors  had  vanished,  for  it  was 
felt  that  an  issue  so  great  must  and  could  be  decided  by  the 
nation  alone.    From  that  day  till  now  there  has  never  been 
any  question  of  reviving  the  true  and  original  intent  of  the 
plan  of  double  election,^  and  consequently  nothing  has  ever 
turned  on  the  personality  of  the  electors.     They  are  now  so 
little  significant  that  to  enable  the  voter  to  know  for  which 
set  of  electors  his  party  desires  him  to  vote,  it  is  thought  well 
to  put  the  name  of  the  presidential  candidate  whose  interest 

*nie  party  then  called  Republican  has  for  the  last  eighty  years  or 
■o  been  called  Democratic.  The  party  now  called  Republican  did  not 
arise  till  1854. 

In  1876  the  suggestion  was  thrown  out  that  the  disputed  election  of 
that  year  mi^ht  be  settled  by  the  exercise  of  free  choice  on  the  part 
of  the  electors;   but  the  idea  found  no  favour  with  the  politicians. 
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they  represent  at  the  top  of  the  voting  iU'.i  •.     'hich  their 
own  names  are  printed. 

The  completeness  and  permanence  oi  )«•>:  ii&nge  has  been 
assured  by  the  method  which  now  vr-i-.-.^^''  of  choosing  the 
electors.  The  Constitution  leaves  th*:  r?  ef  o'  to  each  State, 
and  in  the  earlier  days  many  Statt*^  <'"ii»?ied  the  choice  to 
their  legislatures.  But  as  democi  »:  '•  pri  -pies  became  devel- 
oped, the  practice  of  choosing  Vw  <  !(<  ;o»  by  direct  popular 
vote,  originally  adopted  by  Vir^rJ^vi,  V  .  ^ylvania,  and  Mary- 
land, spread  by  degrees  through  h  ?  .'h.^r  States,  till  by  1832 
South  Carolina  was  the  only  State  wli  Ji  retained  the  method 
of  appointment  by  the  legislature.  She  dropped  it  in  1868, 
and  popular  election  now  rules  everywhere*.  In  some  States 
the  electors  were  for  a  time  chosen  by  districts,  like  members 
of  the  House  of  Representatives.  But  the  plan  of  choice  by  a 
single  popular  vote  over  the  whole  of  the  State  found  increas- 
ing favour,  seeing  that  it  was  in  the  interest  of  the  party  for 
the  time  being  dominant  in  the  State.  In  1828  Maryland 
was  the  only  State  which  clung  to  district  voting.  She,  too, 
adopted  the  ^^general  ticket'^  system  in  1832,  since  whidi  year 
it  has  been  universal.  Thus  the  issue  comes  directly  bef(»e 
the  people.  The  parties  nominate  their  respective  candidates, 
in  manner  to  be  hereinafter  described,*^  a  tremendous  ^cam- 
paign'' of  stump  speaking,  newspaper  writing,  street  paradea, 
and  torchlight  processions  sets  in  and  rages  for  about  four 
months;  the  pollir5'*'or  electors  takes  place  early  in  Novem- 
ber, on  the  same  d^  over  the  whole  Union,  and  when  the  result 
is  known  the  contest  is  over,  because  the  subsequent  meeting 
and  voting  of  the  electors  in  their  several  States  is  mere  matter 
of  form. 

So  far  the  method  of  choice  by  electors  may  seem  to  be 
merely  a  roundabout  way  of  getting  the  judgment  of  the  peo- 
ple.    It  is  more  than  this.     It  has  several  singular  conae- 

*This,  however,  is  merely  matter  of  State  law.  Any  State  could  go 
back  to  choice  by  the  legislature.  Colorado,  not  having  time,  after,  her 
admission  to  the  Union  in  1876,  to  provide  by  law  for  a  popular  choice 
of  electors  to  vote  in  the  election  of  a  President  in  the  November  of 
th&x  year,  left  the  choice  to  the  legislature,  but  now  elects  its  PreBl- 
dentlal  electors  by  popular  vote  like  the  other  States. 

*Sec  the  chapter  on  National  Nominating  Conventions  in  Vol.  IL 
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quGDces,  unforeseen  by  the  f  ramers  of  the  ConstitutiOD.  It  has 
made  the  election  virtually  an  election  by  States,  for  the  pres- 
ent Byetem  of  ehooBing  electors  by  "genera!  ticket"  over  the 
whole  State  causes  the  whole  weight  of  a  State  to  be  thrown 
into  the  scale  of  one  candidate,  that  candidate  whose  list  of 
electors  is  carried  in  the  givai  State.  Pennsylvania,  for  in- 
stance, with  her  population  of  four  and  a  half  millions,  has 
thirty  electoral  votes.  Each  party  runs  its  list  or  "ticket"  of 
thirty  presidential  electors  for  that  State,  who  are  bound  to 
Tote  for  the  pa.rty'a  candidate,  let  ns  say  Mr,  Blaine  or  Mr. 
Clereland.  The  Republican  list  (i.e.  that  which  includes  the 
thirty  Blaine  electors)  is  carried  by  a  majority  of  473,000 
sgaimt  392,000.  It  is  carried  entire,  if  carried  at  all,  because 
it  would  be  foolish  for  any  partisans  of  Mr.  Blaine  to  vote  for 
aome  only  and  not  for  all  of  the  electors  whose  only  function 
i*  to  vote  for  him.'"  Thus,  all  the  thirty  electoral  votes  of 
Pennsylvania  are  secured  for  Mr.  Blaine.  The  hundreds  ot 
thousands  of  votes  given  by  the  people  for  the  Democratic  list 
do  not  go  to  swell  the  support  which  Mr,  Cleveland  obtains  in 
Other  States,  but  are  utterly  lost.  Hence  in  a  presidential 
election,  the  struggle  concentrates  itself  in  the  doubtful  States, 
where  the  great  parties  are  pretty  equally  divided,  and  is  lan- 
guid in  States  where  a  distinct  majority  either  way  may  be 
anticipated,  because,  since  it  makes  no  difference  whether  a 
Minority  be  large  or  small,  it  is  not  worth  while  to  struggle 
hard  to  increase  a  minority  which  canfot  be  turned  into  a 
majority.     And  hence  also  a  man  mj      i,^,  and  haa  been," 

"However,  the  electors  □□  a  ([ckel  seldoro  receive  exactly  tho  samo 
Mnnber  or  popuUr  votes:  and  In  CHlirornla  Id  ISSO  one  out  of  the  >ix 
deetora  on  the  Democratic  ticket,  being  personallr  uniKipular.  (aikd 
Is  be  carried,   though   Ihe  other   five  were. 

"This  happened  la  ISTG,  when  Mr.  Hayes  received,  on  the  showing 
•r  bla  ovn  partlsaDB.  onlr  4.aS3.T08  popular  votea,  agalnit  4,28G.»1>2 
■t*ei)  for  Mr.  TUden:  and  In  1SS8.  when  Mr,  Horriaon  wal  96.000  popu- 
Itr  votes  behind  Ur  Cleveland.  In  ISSD  Mr.  GarHeld  waa  elected  hy 
a*  BKBliiat  155  eleclornl  rotes,  but  had  a  popular  majcrlty  ot  onlr 
i<M.I4S  •galDit  4.414,962,  out  □(  the  whole  Unioii.  In  18G0  Abraham 
UocolD  received  muoh  less  than  hair  the  total  popular  vote,  hut  had 
ni  el«Clorat  majority  smoni!  the  Prealdentlal  electors  0(  180  agBlnsl 
in  tVtlng  tor  his  varlDuB  rivals.  So  neither  Polk  !□  1844.  Dor  Taylor 
telUB.  nor  Buchanan  In  1SS6,  had  an  absolute  majority  of  the  popu- 
kv  Wte.  In  1881  Ihe  whole  thlrty-sli  votea  of  Ne*  York  Slate  were 
(Ht  tut  Hr.  Cleveland,  allbougb  bU  popular  malorlty  In  thai  S 
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elected  President  of  the  United  States  by  a  minority  of  popu- 
lar votes. 

When  such  has  been  the  fate  of  the  plan  of  1787,  it  need 
hardly  be  said  that  the  ideal  President^  the  great  and  good  men 
above  and  outside  party^  whom  the  judicious  and  impartial 
electors  were  to  choose,  has  not  been  secured. '  The  ideal  waa 
realized  once  and  once  only  in  the  person  of  George  Washing- 
ton. His  successor  in  the  chair  (John  Adams)  was  a  leader  of 
one  of  the  two  great  parties  then  formed,  the  other  of  which 
has,  with  some  changes,  lasted  down  to  our  own  time.  Jeffer- 
son, who  came  next,  was  the  chief  of  that  other  party,  and  hia 
election  marked  its  triumph.  Nearly  every  subsequent  Presi- 
dent has  been  elected  as  a  party  leader  by  a  party  vote,  and  has 
felt  bound  to  carry  out  the  policy  of  the  men  who  put  him  in 
power.^*  Thus,  instead  of  getting  an  Olympian  President 
raised  above  faction,  America  has,  despite  herself,  reproduced 
the  English  system  of  executive  government  by  a  par^  major- 
ity, reproduced  it  in  a  more  extreme  form,  because  in  England 
the  titular  head  of  the  State,  in  whose  name  administratiye 
acts  are  done,*stands  in  isolated  dignity  outside  party  politics. 
The  disadvantages  of  the  American  plan  are  patent;  but  in 
practice  they  are  less  serious  than  might  be  expected,  for  the 
responsibility  of  a  great  office  and  the  feeling  that  he  repre- 
sents the  whole  nation  have  tended  to  sober  and  control  the 
President.  Except  as  regards  patronage,  he  has  seldom,  at 
.least  since  the  War  of  Secession,  acted  as  a  mere  tool  of  fac- 
tion, or  sought  to  abuse  his  administrative  powers  to  the  injury 
of  his  political  adversaries. 

The  Constitution  prescribes  no  limit  for  the  re-eligibility  of 
the  President.    He  may  go  on  being  chosen  for  one  four-year 

out  of  a  poU  of  more  than  1,100,000,  waa  just  over  1100.  And  aa  theaa 
thirty-six  votes  turned  the  election,  it  waa  a  majority  of  only  UOO 
that  determined  the  issue  of  the  struggle  over  the  whole  Union,  In 
which  nearly  10,000,000  votes  were  given. 

"John  Tyler  and  Andrew  Johnson,  both  of  whom  quarrelled  with 
their  party,  were  both  elected  as  Vice-Presidents,  and  succeeded  to 
the  chair  on  the  death  of  the  persons  who  had  been  elected  Presidents. 
Jamos  Monroe  was  chosen  President  in  1820  with  practical  unanimity; 
but  this  was  because  one  of  the  two  parties  had  for  the  time  bean 
crushed  out  and  started  no  candidate.  So  also  J.  Q.  Adama,  Monroeli 
successor,  can  hardly  be  called  a  party  leader.  After  him  the  party- 
^.chosen  Presidents  go  on  without  interruption. 
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period  after  another  for  the  term  of  his  natural  life.  But 
tradition  has  supplied  the  place  of  law.  Elected  in  1789, 
Washington  submitted  to  be  re-elected  in  1792.  But  when  he 
liad  served  this  second  term  he  absolutely  refused  to  serve  a 
thirdy  urging  the  risk  to  republican  institutions  of  suffering 
the  same  man  to  continue  constantly  in  office.  Jefferson,  Mad- 
ison, Monroe,  and  Jackson  obeyed  the  precedent,  and  did  not 
seek,  nor  their  friends  for  them,  re-election  after  two  terms. 
After  them  no  President  was  re-elected,  except  Lincoln,  down 
to  General  Grant.  Grant  was  President  from  1869  to  1873, 
and  again  from  1873  to  1877,  then  came  Mr.  Hayes;  and  in 
1880  an  attempt  was  made  to  break  the  unwritten  rule  in 
Grant's  favour.  Each  party,  as  will  be  more  fully  explained 
hereafter,  nominates  its  candidates  in  a  gigantic  party  assem- 
bly called  the  National  Convention.  In  the  Republican  party 
Convention  of  1880  a  powerful  group  of  the  delegates  put  for- 
ward Grant  for  nomination  as  the  party  candidate,  alleging 
his  special  services  as  a  ground  for  giving  him  the  honour 
of  a  third  term.  Had  there  not  been  among  the  Republicans 
themselves  a  section  personally  hostile  to  Grant,  or  rather  to 
those  who  surrounded  him,  the  attempt  might  have  succeeded, 
though  it  would  probably  have  involved  defeat  at  the  polls. 
But  this  hostile  section  found  the  prepossession  of  the  people 
against  a  third  term  so  strong  that,  by  appealing  to  the  estab- 
lished tradition,  they  defeated  the  Grant  men  in  the  Conven- 
tion, and  obtained  the  nomination  of  Mr.  Garfield,  who  was 
victorious  at  the  ensuing  election.  This  precedent  has  been 
taken  as  practically  decisive  for  the  future,  because  General 
Grant,  though  his  administration  had  been  marked  by  grave 
faults,  was  an  exceptionally  popular  figure.  A  principle  af- 
firmed against  him  is  not  likely  to  be  departed  from  in  favour 
of  any  aspirant  for  many  elections  to  come. 

The  Constitution  (Amendment  xii.,  which  in  this  point 
repeats  the  original  Art.  xi.  §  1)  requires  for  the  choice  of  a 
President  "a  majority  of  the  whole  number  of  electors  ap- 
pointed.^' If  no  such  majority  is  obtained  by  any  candidate, 
i,e.  if  the  votes  of  the  electors  are  so  scattered  among  different 
candidates,  that  out  of  the  total  number  (which  in  1888  was 
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401,  and  will  in  1892  be  414^')  no  one  receives  an  absoltite 
majority  (i,e.  at  least  201  votes),  the  choice  goes  over  to  the 
House  of  Representatives,  who  are  empowered  to  choose  a  Pres- 
ident from  among  the  three  candidates  who  have  received  the 
largest  number  of  electoral  votes.  In  the  House  the  vote  is 
taken  by  States,  a  majority  of  all  the  States  (i.e.  at  present 
of  twenty-two  States  out  of  forty-two")  being  necessary  for 
a  choice.  As  all  the  members  of  the  House  from  a  State  have 
but  one  collective  vote,  it  follows  that  if  they  are  equally 
divided  among  themselves,  e.g.  if  half  the  members  from  a 
given  State,  say  Pennsylvania,  are  Democratic  and  half  Be- 
publican,  the  vote  of  that  State  is  lost.  Supposing  this  to  be 
the  case  in  half  the  total  number  of  States,  or  supposing  the 
States  so  to  scatter  their  votes  that  no  candidate  receives  an 
absolute  majority,  then  no  President  is  chosen,  and  the  Vice- 
President  becomes  President. 

i  Only  twice  has  the  election  gone  to  the  House.  In  1800, 
when  the  rule  still  prevailed  that  the  candidate  with  the  largest 
number  of  votes  became  President,  and  the  candidate  who  came 
second  Vice-President,  Jefferson  and  Aaron  Burr  received  the 
same  number.  The  Jeffersonian  electors  meant  to  make  him 
President,  but  as  they  had  also  all  voted  for  Burr,  there  was  a 
tie.  After  a  long  struggle  the  House  chose  Jefferson.^*  Feel- 
ing ran  high,  and  had  Jefferson  been  kept  out  by  the  votes 
of  the  Federalist  party,  his  partisans  might  possibly  have  taken 
up  arms.  In  1824  Andrew  Jackson  had  99  electoral  votes,  and 
liis  three  competitors  (J.  Q.  Adams,  Crawford,  and  Clay)  168 
votes  between  them.  The  House  chose  J.  Q.  Adams  by  a  vote 
of  thirteen  States  against  seven  for  Jackson  and  four  for 
Crawford.^*    In  this  mode  of  choice,  the  popular  will  may  be 

"Acts  of  Congress  of  1889  have  provided  for  the  admission  of  font 
new  States,  which  have  now  (September.  1889)  organized  themselTes, 
and  will  vote  in  all  coming  elections;  therefore,  treat  the  number  of 
States  as  forty-two. 

*^he  votes  of  two  States  were,  for  a  long  time,  divided:  but  Hamil- 
ton's influence  at  last  induced  the  Federalist  members  to  vote  for 
Jefferson  as  a  person  less  dangerous  to  the  country  than  Bnrr.  Hli 
action — highly  patriotic,  for  Jefferson  was  his  bitter  enemy— cost  hUa 
his  life  at  Burr's  hands. 

"Clay,  unlucky  throughout  in  his  ambitions  for  the  Presldenoj,  luUI 
stood  fourth  in  the  electoral  vote,  and  so  could  not  be  choBen  bj  tlw 
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still  less  recognized  than  it  is  by  the  method  of  voting  through 
presidential  electors,  for  if  the  twenty-two  smaller  States  were 
through  their  representatives  in  the  House  to  vote  for  candi- 
date A,  and  the  twenty  larger  States  for  candidate  B,  A  would 
be  seated,  though  the  population  of  the  twenty-two  smaller 
States  is,  of  course,  very  much  below  that  of  the  twenty  larger. 
The  Constitution  seems,  though  its  language  is  not  explicit, 
to  have  intended  to  leave  the  counting  of  the  votes  to  the 
Jiresident  of  the  Senate  (the  Vice-President  of  the  United 
^States) ;  and  in  early  days  this  oflBcer  superintended  the  count, 
decided  questions  as  to  the  admissibility  of  doubtful  votes, 
[owever.  Congress  has  in  virtue  of  its  right  to  be  present  at 
le  counting  assumed  the  further  right  of  determining  all 
^^uestions  which  arise  regarding  the  validity  of  electoral  votes, 
^and  has,  it  need  hardly  be  said,  determined  them  on  each  occa- 
'^on  from  party  motives.     This  would  be  all  very  well  were 
^  decision  by  Congress  always  certain  of  attainment.    But  it 
^often  happens  that  one  party  has  a  majority  in  the  Senate, 
smother  party  in  the  House,  and  then,  as  the  two  Houses  vote 
separately  and  each  differently  from  the  other,  a  deadlock 
T^ults.    I  must  pass  by  the  minute  and  often  tedious  contro- 
versies which  have  arisen  on  these  matters.     But  one  case 
deserves  special  mention,  for  it  illustrates  an  ingrained  and 
formidable  weakness  of  the  present  electoral  system. 

In  1876,  Mr.  Hayes  was  the  Bepublican  candidate  for  the 
presidency,  Mr.  Tilden  the  Democratic.  The  former  carried 
his  list  of  electors  in  seventeen  States,  whose  aggregate  electors 
numbered  163,  and  the  latter  carried  his  list  also  in  seventeen 
States,  whose  aggregate  electors  numbered  184.  Four  States 
remained  out  of  the  total  thirty-eight,  and  in  each  of  these 
four  two  sets  of  persons  had  been  chosen  by  popular  vote,  each 
Bet  claiming,  on  grounds  too  complicated  to  be  here  explained, 
to  be  the  duly  chosen  electors  from  those  States  respectively.^* 

House.    Jackson  had  received  the  largest  popular  vote  in  those  States 
irtiere  electors  were  chosen  by  the  people. 

^n  Oregon  the  question  was  whether  one  of  the  chosen  electors  was 
disqualified  because  he  was  a  postmaster.  In  Florida  there  were  com- 
Idalnts  of  fraud,  in  South  Carolina  of  intimidation,  in  Louisiana  two 
rival  State  governments  existed,  each  claiming  the  right  to  certify 
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The  electoral  votes  of  these  four  States  amounted  to  twenty- 
two,  so  that  if  in  any  one  of  them  the  Democratic  set  of  electors 
had  been  found  to  have  been  duly  chosen,  the  Democrats  would 
have  secured  a  majority^  electoral  votes  (the  total  number 
of  electors  being  then  369,  so  that  184  was  within  one  of  being 
a  half  of  that  number),  whereas  even  if  in  all  of  them  the 
Republican  electors  had  been  chosen,  the  Republican  electors 
would  have  had  a  majority  of  one  only.  In  such  circumstance 
the  only  course  for  the  Republican  leaders,  as  good  party  men, 
was  to  claim  all  these  doubtful  States.  This  tliey  promptly 
did, — ^party  loyalty  is  the  last  virtue  that  deserts  politicians, — 
and  the  Democrats  did  the  like. 

Meanwhile  the  electors  met  and  voted  in  their  respective 
States.  In  the  four  disputed  States  the  two  sets  of  electors 
met,  voted,  and  sent  up  to  Washington,  from  each  of  these 
four,  double  returns  of  the  electoral  votes.  The  result  of  the 
election  evidently  depended  on  the  question  which  set  of  re- 
turns should  be  admitted  as  being  the  true  and  legal  returns 
from  the  four  States  respectively.  The  excitement  over  the 
whole  Union  was  intense,  and  the  prospect  of  a  peaceful  settle- 
ment remote,  for  the  Constitution  appeared  to  provide  no 
means  of  determining  the  legal  questions  involved.  Congress, 
as  remarked  above,  had  in  some  previous  instances  assumed 
jurisdiction,  but  seeing  that  the  Republicans  had  a  majority  in 
the  Senate,  and  the  Democrats  in  the  House  of  Representa- 
tives, it  was  clear  that  the  majority  in  one  House  would  vote 
for  admitting  the  Republican  returns,  the  majority  in  the  other 
for  admitting  the  Democratic.  Negotiations  between  the  leaders 
at  last  arranged  a  method  of  escape.  A  statute  was  passed 
creating  an  electoral  Commission  of  five  Senators,  five  members 
of  the  House  of  Representatives,  and  five  Justices  of  the  Su- 
preme Court,  who  were  to  determine  all  questions  as  to  the  ad- 
missibility of  electoral  votes  from  States  sending  up  double  re- 
turns.^^    Everything  now  turned  on  the  composition  of  the 

electoral  returns.  There  had  doubtless  been  a  good  deal  of  fraud  and 
some  violence  in  several  of  the  Southern  States. 

"Power  was  reserved  to  Congress  to  set  aside  by  a  vote  of  both 
Houses  the  decisions  of  the  Commission,  but  as  the  two  Houses  dif* 
fered  in  every  case,  the  Democrats  of  the  House  always  voting  agalnat 
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electoral  Conunission,  a  body  such  as  had  never  before  been 
created.  The  Senate  appointed  three  Republicans  and  two 
Democrats.  The  House  of  Bepresentatives  appointed  three 
Democrats  and  two  Eepublicans.  So  far  there  was  an  exact 
balance.  The  statute  had  indicated  four  of  the  Justices  who 
were  to  sit,  two  Eepublicans  and  two  Democrats,  and  had  left 
these  four  to  choose  a  fifth.  This  fifth  was  the  odd  man  whose 
casting  vote  would  turn  the  scale  as  between  the  seven  Repub- 
lican members  of  the  Commission  and  the  seven  Democrats. 
The  four  Justices  chose  a  Republican  Justice,  and  this  choice 
practically  settled  the  result,  for  every  vote  given  by  the  mem- 
bers of  the  Commission  was  a  strict  party  vote.**  They  were 
nearly  all  lawyers,  and  had  all  taken  an  oath  of  im- 
partiality. The  legal  questions  were  so  difficult,  and  for 
the  most  part  so  novel,  that  it  was  possible  for  a 
sound  lawyer  and  honest  man  to  take  in  each  case  either 
the  view  for  which  the  Republicans  or  that  for  which 
the  Democrats  contended.  Still  it  is  interesting  to  ob- 
serve that  the  legal  judgment  of  every  commissioner  hap- 
pened to  coincide  with  his  party  proclivities.**  All  the  points 
in  dispute  were  settled  by  a  vote  of  eight  to  seven  in  favour 
of  the  returns  transmitted  by  the  Republican  electors  in  the 
four  disputed  States,  and  Mr.  Hayes  was  accordingly  declared 
duly  elected  by  a  majority  of  185  electoral  votes  against  184. 
The  decision  may  have  been  right  as  matter  of  law, — it  is  still 
debated  by  lawyers, — and  there  had  been  so  much  force  and 
fraud  on  both  sides  in  Florida,  Louisiana,  and  South  Carolina, 
that  no  one  can  say  on  which  side  substantial  justice  lay.  Mr. 
Tilden  deserves  the  credit  of  having  induced  his  friends  both 
to  agree  to  a  compromise  slightly  to  his  own  disadvantage,  and 
to  accept  peaceably,  though  with  long  and  loud  complaints,  a 
result  which  baffled  their  hopes.    I  tell  the  story  here  because 

each  determination  of  the  Commission,  and  the  Republicans  of  the 
Senate  supporting  it,  this  provision  made  no  difference. 

^The  Commission  decided  unanimously  that  the  Democratic  set  of 
electors  from  South  Carolina  were  not  duly  chosen,  but  they  divided 
eight  to  seven  as  usual  on  the  question  of  recognizing  the  Republican 
electors  of  that  State. 

"The  same  phenomenon  has  been  observed  in  committees  of  the 
English  House  of  Commons  appointed  to  deal  with  purely  legal  ques- 
tlonB,  or  to  sit  in  a  virtually  judicial  capacity. 
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it  points  to  a  grave  danger  in  the  presidential  system.  The 
stake  played  for  is  so  high  that  the  temptation  to  fraud  is 
immense ;  and  as  the  ballots  given  for  the  electors  by  the  people 
are  received  and  counted  by  State  authorities  under  State  laws, 
an  unscrupulous  State  faction  has  opportunities  for  fraud  at 
its  command.  Ten  years  passed  after  the  election  of  1876,  but 
Congress,  although  successive  Presidents  pressed  the  subject  on 
its  attention,  did  nothing  till  1887  to  provide  against  a  recur- 
rence of  the  danger  described.  It  has  now  enacted  a  statute 
which  to  some  extent  meets  the  problem  by  providing  that 
tribunals  appointed  in  and  by  each  State  shall  determine  what 
electoral  votes  from  the  State  are  legal  votes ;  and  that  if  the 
State  has  appointed  no  such  tribunal,  the  two  Houses  of  Con- 
gress shall  determine  which  votes  (in  case  of  double  returns) 
are  legal.  If  the  Houses  differ  the  vote  of  the  State  is  lost.** 
It  is,  of  course,  possible  under  this  plan  that  the  State  tribunal 
may  decide  unfairly;  but  the  main  thing  is  to  secure  some 
decision.    Unfairness  is  better  than  uncertainty. 

A  President  is  removable  during  his  term  of  ofBce  only  by 
means  of  impeachment,  a  procedure  familiar  on  both  sides  of 
the  Atlantic  in  1787,  when  the  famous  trial  of  Warren  Hast- 
ings was  still  lingering  on  at  Westminster.  Impeachment, 
which  had  played  no  small  part  in  the  development  of  English 
liberties,  was  deemed  by  the  Americans  of  those  days  a  valuable 
element  in  their  new  constitution,  for  it  enabled  Congress  to 
depose,  and  the  fear  of  it  might  be  expected  to  restrain,  a 
treasonably  ambitious  President.  In  obedience  to  State  prece- 
dents,^^ it  is  by  the  House  of  Representatives  that  the  Presi- 
dent is  impeached,  and  by  the  Senate,  sitting  as  a  law  court, 
with  the  chief  justice  of  the  Supreme  C^'t^  ^^-^  highest  legal 
official  of  the  country,  as  presiding  ol''  •  he  is  tried. 

A  two-thirds  vote  is  necessary  to  convici  i* " t ,  lect  of  which 

is  simply  to  remove  him  from  and  di-^';  .  h        :.:m  for  office, 
leaving  him  "liable  to  indictment,  trial,  j     ,        .•  and  punish- 

*>There  are  further  provisions  in  the  Act  v '/...':  r.-- ■:  not  be  giTOn 
here. 

'^Impeachment  was  taken,  not  directly  frorn  1:1:^':  usage,  Imt  im- 
ther   from   the   Constitutions   of   Virginia      i/rf^;  MassachUMtts 

(1780),  which  had,  no  doubt  following  the  e':aL.  :  .  ^iJigland,  estab- 

lished this  remedy  against  culpable  official-^. 
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menty  according  to  law^^  (Constitution,  Art.  i.  §  3,  Art.  ii.  §  4). 

The  impeachable  offences  are  "treason,  bribery,  or  other  high 

crimes  and  misdemeianours,"  an  expression  which  some  have 

held  to  cover  only  indictable  offences,  while  others  extend  it 

to  include  acts  done  in  violation  of  official  duty  and  against 

the  interests  of  the  nation,  such  acts,  in  fact,  as  were  often 

groirnds  for  the  English  impeachments  of  the  seventeenth 

century.    As  yet,  Andrew  Johnson  is  the  only  President  who 

has  been  impeached.     His  foolish  and  headstrong  conduct 

xnade  his  removal  desirable,  but  as  it  was  doubtful  whether  any 

single  offence  justified  a  conviction,  several  of  the  senators 

^j)olitically  opposed  to  him  voted  for  acquittal.^*    A  two-thirds 

iMnajority  not  having  been  secured  upon  any  one  article  (the 

^Xiiimbers  being  thirty-five  for  conviction,  nineteen  for  acquit- 

'tal),  he  was  declared  acquitted. 

In  case  of  the  removal  of  a  President  by  his  impeachment, 
or  of  his  death,  resignation,  or  inability  to  discharge  his  duties, 
the  Vice-President  steps  into  his  place.  The  Vice-President 
is  chosen  at  the  same  time,  by  the  same  electors,  and  in  the 
same  manner  as  the  President.  His  only  functions  are  to 
preside  in  the  Senate  and  to  succeed  the  President.*  Failing 
both  President  and  Vice-President  it  was  formerly  provided  by 
statute,  not  by  the  Coustitution,  that  the  presiding  officer  for 
the  time  being  of  the  Senate  should  succeed  to  the  presidency, 
and,  failing  him,  the  Speaker  of  the  House  of  Representa- 
tives. To  this  plan  there  was  the  obvious  objection  that  it 
might  throw  power  into  the  hands  of  the  party  opposed  to  that 
to  which  the  lately  deceased  President  belonged;  and  it  has 
therefore  been  now  (by  an  Act  of  1886)  enacted  that  on  the 
death  of  a  President  (including  a  Vice-President  who  has 
succeeded  to  the  Presidency,  the  secretary  of  state  shall  suc- 
ceed, and  after  him  other  officers  of  the  administration,  in  the 
order  of  their  rank.  Four  Presidents  (Harrison,  Taylor,  Lin- 
coln, Garfield)  have  died  in  office,  and  been  succeeded  by 
Vice-Presidents,  and  in  the  first  and  third  of  these  instances 

**The7  may  have  questioned  the  expedieDcy  of  turnln-g  him  out  at 
that  moment;  or  their  political  prepossessions  against  him  may  have 
be^i  restrained  by  a  doubt  whether  the  evidence  was  quite  sufficient 
to  support  a  quasi-criminal  charge. 
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the  succeeding  Vice-President  has  reversed  the  policy  of  his 
predecessor,  and  become  involved  in  a  quarrel  with  the  party 
which  elected  him,  such  as  has  never  yet  broken  out  between  a 
man  elected  to  be  President  and  his  party.  In  practice  very 
little  pains  are  bestowed  on  the  election  of  a  Vice-President, 
The  convention  which  selects  the  party  candidates  usually  gives 
the  nomination  to  this  post  to  a  man  in  the  second  rank,  some- 
times as  a  consolation  to  a  disappointed  candidate  for  the 
presidential  nomination,  sometimes  to  a  friend  of  such  a 
disappointed  candidate  in  order  to  "placate"  his  faction,  some- 
times as  a  compliment  to  an  elderly  leader  who  is  personally 
popular.  If  the  party  carries  its  candidate  for  President,  it 
also  as  a  matter  of  course  carries  its  candidate  for  Vice-Presi- 
dent, and  thus  if  the  President  happens  to  die,  a  man  of  small 
account  may  step  into  the  chief  magistracy  of  the  nation. 


i< 


CHAPTER  VI 

PRESIDENTIAL  POWERS  AND  DUTIES 

The  powers  and  duties  of  the  President  as  head  of  the  Fed- 
eral execntive  are  the  following : — 

Command  of  Federal  army  and  navy  and  of  militia  of  sev- 
eral States  when  called  into  service  of  the  United 
States. 
Power  to  make  treaties,  but  with  advice  and  consent  of  the 
Senate,  i.e.  consent  of  two-thirds  of  senators  present, 
to  appoint  ambassadors  and  consuls,  judges  of  Supreme 
court,  and  all  other  higher  Federal  officers,  but  with 
advice  and  consent  of  Senate. 
"  to  grant  reprieves  and  pardons  for  offences  against  the 

United  States,  except  in  cases  of  impeachment. 
"  to  convene  both  Houses  on  extraordinary  occasions. 
"  to  disagree  with  (i.e.  to  send  back  for  re-consideration) 
any  bill  pr  resolution  passed  by  Congress,  but  subject 
to  the  power  of  Congress  to  finally  pass  the  same,  after 
re-consideration,    by   a   two-thirds    majority   in   each 
House. 
Duty  to  inform  Congress  of  the  state  of  the  Union,  and  to 
recommend  measures  to  Congress. 
*^  to  receive  foreign  ambassadors. 
"  to  "take  care  that  the  laws  be  faithfully  executed." 
"  to  commission  all  the  officers  of  the  United  States. 
These  functions  group  themselves  into  four  classes — 
Those  which  relate  to  foreign  affairs. 
Those  which  relate  to  domestic  administration. 
Those  which  concern  legislation. 
The  power  of  appointment. 
The  conduct  of  foreign  policy  would  be  a  function  of  the 
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utmost  importance  did  not  America,  happy  America,  stand 
apart  in  a  world  of  her  own,  unassailable  by  European  powers, 
easily  superior  to  the  other  republics  of  her  continent,  but  with 
no  present  motive  for  aggression  upon  them.  The  President, 
however,  has  not  a  free  hand  in  foreign  policy.  He  cannot 
declare  war,  for  that  belongs  to  Congress,  though  to  be  sure  he 
may,  as  President  Polk  did  in  1845-6,  bring  affairs  to  a  point 
at  which  it  is  hard  for  Congress  to  refrain  from  the  declara- 
tion. Treaties  require  the  approval  of  two-thirds  of  the  Sen- 
nate ;  and  in  order  to  secure  this,  it  is  usually  necessary  for  the 
Executive  to  be  in  constant  communication  with  the  Foreign 
Affairs  Committee  of  that  body.  The  House  of  Representa- 
tives has  no  legal  right  to  interfere,  but  it  often  passes  resolu- 
tions enjoining  or  disapproving  a  particular  line  of  policy; 
and  sometimes  invites  the  Senate  to  coincide  in  these  expres- 
sions of  opinion,  which  then  become  weightier.  The  President 
is  by  no  means  bound  by  such  resolutions,  and  has  more  than 
once  declared  that  he  does  not  regard  them.  But  as  some 
treaties,  especially  commercial  treaties,  cannot  be  carried  out 
except  by  the  aid  of  statutes,  and  as  no  war  can  be  entered  on 
without  votes  of  money,  the  House  of  Representatives  can 
sometimes  indirectly  make  good  its  claim  to  influence.  Many 
delicate  questions,  some  of  them  not  yet  decided,  have  arisen 
upon  these  points,  which  the  Constitution  has,  perhaps  un- 
avoidably, left  in  half-light.  In  all  free  countries  it  is  most 
difficult  to  define  the  respective  spheres  of  the  legislature  and 
executive  in  foreign  affairs,  for  while  publicity  and  parlia- 
mentary control  are  needed  to  protect  the  people,  promptitude 
and  secrecy  are  the  oonditions  of  diplomatic  success.  Practi- 
cally, however,  and  for  the  purposes  of  ordinary  business,  the 
President  is  independent  of  the  House,  while  the  Senate, 
though  it  can  prevent  his  settling  anything,  cannot  keep  him 
from  unsettling  everjrthing.  He,  or  rather  his  secretary  of 
state,  for  the  President  has  rarely  leisure  to  give  close  or 
continuous  attention  to  foreign  policy,  retains  an  unfettered 
initiative,  by  means  of  which  he  may  embroil  the  country 
abroad  or  excite  passion  at  home. 

The  domestic  authority  of  the  President  is  in  time  of  peace 
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Tcry  small^  because  by  far  the  larger  part  of  law  and  adminis- 
tration belongs  to  the  State  governments,  and  because  Federal 
administration  is  regulated  by  statutes  which  leave  little  dis- 
cretion to  the  executive.  In  war  time,  however,  and  especially 
in  a  civil  war,  it  expands  with  portentous  speed.  Both  as 
commander-in-chief  of  the  army  and  navy,  and  as  charged 
with  the  "faithful  execution  of  the  laws,''  the  President  is 
likely  to  be  led  to  assume  all  the  powers  which  the  emergency 
requires.  How  much  he  can  legally  do  without  the  aid  of  stat- 
utes is  disputed,  for  the  acts  of  President  Lincoln  during  the 
earlier  part  of  the  War  of  Secession,  including  his  proclama- 
tion suspending  the  writ  of  Habeas  Corpus,  were  subsequently 
legalized  by  Congress;  but  it  is  at  least  clear  that  Congress 
can  make  him,  a^  it  did  make  Lincoln,  almost  a  dictator.  And 
how  much  the  war  power  may  include  appears  in  this,  that  by 
virtue  of  it  and  without  any  previous  legislative  sanction 
President  Lincoln  issued  his  emancipation  proclamations  of 
1862  and  1863,  declaring  all  slaves  in  the  insurgent  States  to 
be  thenceforth  free,  although  these  States  were  deemed  to  be 
in  point  of  law  still  members  of  the  Union.^ 

It  devolves  on  the  executive  as  well  as  on  Congress  to  give 
effect  to  the  provisions  of  the  Constitution  whereby  a  republi- 
can form  of  government  is  guaranteed  to  every  State ;  and  a 
State  may,  on  the  application  of  its  legislature,  or  executive 
(when  the  legislature  cannot  be  convened),  obtain  protection 
against  domestic  violence.  Where,  as  in  Louisiana  in  1873, 
there  are  two  governments  disputing  by  force  the  control  of  a 
State,  or  where  an  insurrection  breaks  out,  as  in  Rhode  Island 
in  1840-42,  this  power  becomes  an  important  one,  for  it  in- 
volves the  employment  of  troops,  and  enables  the  President 
(since  it  is  usually  on  him  that  the  duty  falls)  to  establish 
the  government  he  prefers  to  recognize.*  Fortunately  the  case 
has  been  one  of  rare  occurrence. 

The  proclamation  was  expressed  not  to  apply  to  States  which  had 
not  seceded,  nor  to  such  parts  of  seceding  States  as  had  then  already 
been  reconquered  by  the  northern  armies.  Slavery  was  finally  legally 
extinguished  everywhere  by  the  thirteenth  constitutional  amendment 
of  1865. 

In  the  Louisiana  case  Federal  troops  were  employed:  in  the  Rhode 
Iiland  case  the  President  authorized  the  employment  of  the  militia 
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The  President  has  the  right  of  speaking  to  the  nation  by 
addresses  or  proclamations,  a  right  not  expressly  conferred  by 
the  Constitution,  but  inherent  in  his  position.  Occasions  re- 
quiring its  exercise  are  uncommon.  On  entering  oflSce,  it  is 
usual  for  the  new  magistrate  to  issue  an  inaugural  address, 
stating  his  views  on  current  public  questions.  Washington  also 
put  forth  a  farewell  address,  but  Jackson's  imitation  of  that 
famous  document  was  condemned  as  a  piece  of  vain-glory.  It 
is  thought  bad  taste  for  the  President  to  deliver  stump 
speeches,  and  Andrew  Johnson  injured  himself  by  the  prac- 
tice. But  he  retains  that  and  all  other  rights  of  the  ordinary 
citizen,  including  the  right  of  voting  at  Federal  as  well  as 
State  elections  in  his  own  State.  And  he  has  sometimes 
taken  an  active,  though  a  covert,  share  in  the  councils  of  his 
own  party. 

The  position  of  the  President  as  respects  legislation  is  a 
peculiar  one.  The  King  of  England  is  a  member  of  the  Eng- 
lish legislature,  because  Parliament  is  in  theory  his  Great 
Council  which  he  summons  and  in  which  he  presides,  hearing 
the  complaints  of  the  people,  and  devising  legislative  reme- 
dies.' It  is  as  a  member  of  the  legislature  that  he  assents  to 
the  bills  it  presents  to  him,  and  the  term  "veto  power,**  since 
it  seems  to  suggest  an  authority  standing  outside  to  approve 
or  reject,  does  not  happily  describe  his  right  of  dealing  with  a 

of  Massachusetts  and  Connecticut,  but  the  Rhode  Island  troops  suc- 
ceeded in  suppressing  the  rebellion,  whose  leader  was  ultimatelj  ooa- 
Yicted  of  high  treason  against  the  State  and  imprisoned.  Ses  as  to 
the  guarantee  of  order  and  republican  government  in  the  States,  the 
case  of  Luther  v.  Borden  (7  How.  42)  and  the  instructiye  article  of 
Judge  T.  M.  Coo  ley  in  the  International  Bevieio  for  January,  1875.  Ho 
observes:  "The  obligation  to  guarantee  a  republican  form  of  gorem- 
ment  to  the  States,  and  to  protect  them  against  invasion  and  domestic 
violence,  is  one  imposed  upon  'the  United  States.'  The  implication  is 
that  the  duty  was  not  to  depend  for  its  fulfilment  on  the  legislative 
department  exclusively,  but  that  all  departments  of  the  goyemment, 
or  at  least  more  than  one,  were  or  might  be  charged  with  some  duty 
in  this  regard.  It  has  been  Congress  which  hitherto  has  assumed  to 
act  upon  the  ^ruarantee.  while  application  for  protection  against  do- 
mestic violence  has,  on  the  other  hand,  been  made  to  the  President.' 
Prom  the  nature  of  the  case  the  Judiciary  can  have  little  or  nothing 
to  do  with  questions  arising  under  this  provision  of  the  Constitution.** 
*It  need  hardly  be  said  that  the  actual  separation  of  Parliament  into 
two  branches,  each  of  which  deliberates  apart  under  the  presidency 
of  its  own  chairman  (the  chairman  of  one  House  named  by  the  sov- 
ereign, whom  he  represents,  that  of  the  other  chosen  by  the  Houso^ 
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measure  which  has  been  passed  by  the  council  in  which  he  is 
deemed  to  sit,  though  in  point  of  fact  he  no  longer  does  so 
except  at  the  beginning  and  ending  of  a  session.  The  Ameri- 
can President  is  not  a  member  of  either  House  of  the  legisla- 
ture. He  is  a  separate  power  on  whom  the  people,  for  the  sake 
of  checking  the  legislature  and  of  protecting  themselves 
against  it,  have  specially  conferred  the  function  of  arresting 
by  his  disapproval  its  acts.  So  again  the  King  of  England  can 
initiate  legislation.  According  to  the  older  Constitution,  stat- 
utes purported  to  be  made  by  him,  but  "with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal  and  of  the 
Commons.'**  According  to  the  modem  practice,  nearly  all 
important  measures  are  brought  into  Parliament  by  his  minis- 
ters, and  nominally  under  his  instructions.  The  American 
President  cannot  introduce  bills,  either  directly  or  through  his 
ministers,  for  they  do  not  sit  in  Congress.  All  that  the  Consti- 
tution permits  him  to  do  in  this  direction  is  to  inform 
Congress  of  the  state  of  the  nation,  and  to  recommend  the 
measures  which  his  experience  in  administration  shows  to  be 
necessary.  This  latter  function  is  discharged  by  the  messages 
which  the  President  addresses  to  Congress.  The  most  impor- 
tant is  that  sent  by  the  hands  of  his  private  secretary  at  the 
beginning  of  each  session. 

George  Washington  used  to  deliver  his  addresses  orally,  like 
an  English  king,  and  drove  in  a  coach  and  six  to  open 
Congress  with  something  of  an  English  king's  state.  But  Jef- 
ferson, when  his  turn  came  in  1801,  whether  from  republican 
simplicity,  as  he  said  himself,  or  because  he  was  a  poor  speaker, 

bat  approved  by  the  sovereign),  does  not  exclude  the  theory  that  the 
King,  Lords  and  Commons  constitute  the  common  council  of  the  na- 
tion. They  are  indeed  deemed  to  be  the  whole  nation,  assembled  for 
national  purposes. 

*Iii  the  fourteenth  century  English  statutes  are  expressed  to  be 
made  by  the  king,  "par  conseil  et  par  assentement**  of  the  lords  and 
the  commonalty.  The  words  "by  the  authority"  of  the  Lords  and  Com- 
moDB  first  appear  in  the  eleventh  year  of  Henry  VI.  (1433),  and  from 
the  first  of  Henry  VII.  (1485)  downwards  a  form  substantially  the  same 
as  the  present  is  followed,  viz.:  "Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  and  by  the  authority  of  the 
same."  See  Stubbs,  Constitutional  History,  vol.  iii.  chap,  xx.;  Anson, 
Law  of  the  Constitution,  vol.  1.  p.  127. 
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as  his  critics  said,  began  the  practice  of  sending  communica- 
tions in  writing;  and  this  has  been  followed  ever  since/  The 
message  usually  discusses  the  leading  questions  of  the  mo- 
ment, indicates  mischiefs  needing  a  remedy,  and  suggests  the 
requisite  legislation.  But  as  no  bills  are  submitted  by  the 
President,  and  as,  even  were  he  to  submit  them,  no  one  of  his 
ministers  sits  in  either  House  to  explain  and  defend  them,  the 
message  is  a  shot  in  the  air  without  practical  result.  It  is 
rather  a  manifesto,  or  declaration  of  opinion  and  policy, 
than  a  step  towards  legislation.  Congress  is  not  moved; 
members  go  their  own  ways  and  bring  in  their  own  bills. 
Recent  Presidents  have,  for  instance,  repeatedly  called  at- 
tention to  the  necessity  for  dealing  with  the  silver  ques- 
tion, but  Congress  has  not  seriously  attempted  to  handle  the 
matter. 

Far  more  effective  is  the  President's  part  in  the  last  stage 
of  legislation,  for  here  he  finds  means  provided  for  carrying 
out  his  will.  When  a  bill  is  presented  to  him,  he  may  sign  it, 
and  his  signature  makes  it  law.  If,  however,  he  disapproves 
of  it,  he  returns  it  within  ten  days  to  the  House  in  which  it 
originated,  with  a  statement  of  his  grounds  of  disapproval. 
If  both  Houses  take  up  the  bill  again  and  pass  it  by  a  two- 
thirds  majority  in  each  House,  it  becomes  law  forthwith  with- 
out requiring  the  President's  signature.**  If  it  fails  to  obtain 
this  majority  it  drops. 

Considering  that  the  arbitrary  use,  by  George  III.  and  his 
colonial  governors,  of  the  power  of  refusing  bills  passed  by  a 
colonial  legislature  had  been  a  chief  cause  of  the  Eevolution  of 
1776,  it  is  to  the  credit  of  the  Americans  that  they  inserted 
this  apparently  undemocratic  provision  (which,  however,  ex- 
isted in  the  Constitution  of  Massachusetts  of  1780)  in  the 
Constitution  of  1789*.  It  has  worked  wonderfully  well.  Most 
Presidents  have  used  it  sparingly,  and  only  where  they  felt 
either  that  there  was  a  case  for  delay,  or  that  the  country  would 

*If  Congress  adjourns  within  the  ten  days  allowed  the  President  for 
returning  the  bill  it  is  lost.  His  retaining  it  under  these  circum- 
stances at  the  end  of  a  session  is  popularly  called  a  "pocket  veto." 

*The  New  York  State  Constitution  of  1777  gave  a  veto  to  the  Oot- 
ernor  and  Judges  of  the  highest  Court  acting  together. 
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aupport  them  against  the  majority  in  Congress.  Perverse  or 
headstrong  Presidents  have  been  generally  defeated  by  the  use 
of  the  two-thirds  vote  to  pass  the  bill  over  their  objections. 
Washington  vetoed  (to  use  the  popular  expression)  two  bills 
only;  his  successors  down  till  1830,  seven;  and  till  the  acces- 
oon  of  President  Cleveland  in  1885  the  total  number  vetoed 
188  (including  the  so-called  pocket  vetoes)  in  ninety-six 
iJ  Mr.  Cleveland  vetoed  304,  the  great  maj'ority  being 
for  granting  pensions  to  persons  who  seired  in  the  north- 
ern armies  during  the  War  of  Secession.'  Though  many  of 
these  bilk  had  been  passed  ^rith  little  or  no  opposition  scarcely 
any  were  repassed  against  his  veto.  The  only  President  who 
used  the  power  in  a  reckless  way  was  Andrew  Johnson,  who, 
in  tlie  course  of  hia  three  years'  struggle  with  Congress,  re- 
turned to  them  the  chief  bills  tliey  passed  for  cariring  out 
their  Southern  Reconstruction  policy.  As  the  majority  op- 
posed to  him  was  a  large  one  in  both  Houses,  these  bills  were 
promptly  passed  over  his  veto. 

So  far  from  exciting  the  displeasure  of  the  people  by  resist- 
ing the  will  of  their  representatives,  a  President  generally 
gains  popularity  by  the  bold  use  of  his  veto  power.  It  conveys 
the  impression  of  firmnesis;  it  shows  that  he  has  a  view  and 
does  not  fear  to  give  effect  to  it.  The  nation,  which  has  often 
good  grounds  for  distrusting  Congress,  a  body  liable  to  be 
moved  by  sinister  private  influences,  or  to  defer  to  the  clamour 

'Of  tb«Be  12S  (some  reckon  133),  20  Emanated  from  Presldeat  Jobn- 
aon  iDd  40  from  PrcsLdect  Grant,  while  John  Adama.  Jeftersoa.  J.  Q. 
Adams,  Vbq  Buren.  Taylor,  and  Fillmore  aenl  oo  veto  mesaagea  at 
slL  (W.  H.  Harrison  and  Garfield  died  before  they  bad  any  oppor- 
tualty.)  Among  ihe  most  Important  vetoes  were  IbOBe  of  several  ra- 
""  ctlon     bills   by   JohnsoD    (tbese   were   repaaaed    by   two-lhlrds 

that  of  a  paper  currency  meBsure,  the  so-called  Inflation  Bill, 
Ortnt,  aod  that  of  the  Dependent  Pension  Bill  by  Cleveland.     No 
as  paased  "over  a  veto"  until  18<5.    Presldenia  have  oceaBlonally 
Lincoln  more  than  once),   tn  signing  a  bill,  slated  objections  lo 
wblcb  Consress  baa  thereupon  obviated  by  supplementary  leglsla- 
lion. 

The  Convention  o(  171S  seem  to  have  conlemplated  a  very  limited 
use  of  the  Prealdent'B  "quallQed  ne^Btlve,"  and  tbaC  chiefly  for  the 
purpose  of  checbing  congressional  Infringements  on  the  Consiltutlon. 
*It  viflfi  Bltempted  to  pass  a  second  time  very  tew  of  these.  '  Mr. 
Cleveland's  chief  ground  was  that  a  regular  bureau  exlsls  for  dealing 
«llh  and  awarding  penslona  under  the  general  law.  that  many  of  the 
clalma  recognii^  by  these  bills  liad  been  reported  agalnHt,  and  tbat 
otiicr*  were  opon  to  (usplclon.         > 
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of  some  noisy  section  outside,  looks  to  the  man  of  its  choice 
to  keep  Congress  in  order.  By  '"killing"  more  bills  than  all 
his  predecessors  put  together  had  done,  Mr.  Cleveland  was 
generally  supposed  to  have  improved  the  prospects  of  his  re- 
election. The  reasons  why  the  veto  provisions  of  the  Constitu- 
\  tion  have  succeeded  appear  to  be  two.  One  is  that  the  Presi- 
dent, being  an  elective  and  not  a  hereditary  magistrate,  is 
deemed  to  act  for  the  people,  is  responsible  to  the  people,  and 
has  the  weight  of  the  people  behind  him.  The  people  r^ard 
him  as  a  check,  an  indispensable  check,  not  only  upon  the 
haste  and  heedlessness  of  their  representatives,  the  faults  that 
the  framers  of  the  Constitution  chiefly  feared,  but  upon  liieir 
tendency  to  yield  either  to  pressure  from  any  section  of  their 
constituents,  or  to  temptations  of  a  private  nature.  He  is 
expected  to  resist  these  tendencies  on  behalf  of  the  whole 
people,  whose  interests  may  suffer  from  the  selfishness  as  well 
of  sections  as  of  individuals.  The  other  reason  is  that  a  yeto 
need  never  take  effect  unless  there  is  a  substantial  minority  of 
Congress,  a  minority  exceeding  one-third  in  one  or  other 
House,  which  agrees  with  the  President.  Should  the  majority 
threaten  him  he  is  therefore  sure  of  a  considerable  support. 
Hence  this  arrangement  is  preferable  to  a  plan,  such  as  that 
of  the  French  Constitution  of  179 1*  (under  which  the  king's 
veto  could  be  overridden  by  passing  a  bill  in  three  successive 
years),  for  enabling  the  executive  simply  to  delay  the  passing 
of  a  measure  which  may  be  urgent,  or  which  a  vast  majority  of 
the  legislature  may  desire.  In  its  practical  working  the  presi- 
dential veto  power  furnishes  an  interesting  illustration  of  the 
tendency  of  unwritten  or  flexible  constitutions  to  depart  from, 
of  written  or  rigid  constitutions  to  cleave  to,  the  letter  of  the 
law.  The  strict  legal  theory  of  the  rights  of  the  head  of  the 
State  is  in  this  point  exactly  the  same  in  England  and  in 
America.  But  whereas  it  is  now  the  undoubted  duty  of  an 
English  king  to  assent  to  every  bill  passed  by  both  Houses  of 
Parliament,  however  strongly  he  may  personally  disapprove  its 

*A8  the  majority  in  France  was  unable  to  attain  its  will  bj  oonstl* 
tutional  means  without  waiting  three  years,  it  was  the  more  dliposad 
to  overthrow  the  Constitution. 
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provisions/®  it  is  the  no  less  undoubted  duty  of  an  American 
President  to  exercise  his  independent  judgment  on  every  bill, 
not  sheltering  himself  under  the  representatives  of  the  people, 
or  foregoing  his  own  opinion  at  their  bidding.*^ 

As  the  President  is  charged  with  the  whole  Federal  admin- 
istration, and  responsible  for  its  due  conduct,  he  must  of 
course  be  allowed  to  choose  his  executive  subordinates.  But 
as  he  may  abuse  this  tremendous  power  the  Constitution 
associates  the  Senate  with  him,  requiring  the  "advice  and  con- 
sent" of  that  body  to  the  appointments  he  makes.  It  also 
permits  Congress  to  vest  in  the  courts  of  law,  or  in  the  heads 
of  depari:ments,  the  right  of  appointing  to  "inferior  offices/'** 
This  provision  has  been  used  to  remove  many  posts  from  the 
nomination  of  the  President.  But  a  vast  number*  roughly  esti- 
mated at  3500,  and  including  for  example  neariy  600  places 
under  the  Treasury,  and  neariy  2000  post-masterships,  still 

'^)1]eeIl  Elizabeth,  in  a.  d.  1597,  assented  to  forty-three  biUs  passed 
in  that  session,  and  "advised  herself  upon"  forty-eight.  William  III. 
refused  to  assent  to  five  bills.  The  last  instance  of  the  use  of  the 
"▼eto  power"  in  England  was  by  Queen  Anne  in  1707  on  a  Scotch  mili- 
tia bill.  Mr.  Tod  {Parliamentary  Government  in  the  English  Colonies^ 
ii.  p.  319)  mentions  that  in  1858  changes  in  a  private  railway  bill  were 
compelled  by  an  intimation  to  -its  promoters  that,  if  they  were  not 
made,  the  royal  power  of  rejection  would  be  exercised. 

"The  practical  disuse  of  the  "veto  power"  in  England  is  due  not 
merely  to  the  decline  in  the  authority  of  the  Crown,  but  to  the  fact 
that,  since  the  Revolution,  the  Crown  acts  only  on  the  advice  of  re- 
sponsible ministers,  who  necessarily  command  a  majority  in  the 
House  of  Commons.  A  bill,  therefore,  cannot  be  passed  against  the 
wishes  of  the  ministry  unless  in  the  rare  case  of  their  being  minis- 
ters on  sufferance,  and  even  in  that  event  they  would  be  able  to  pre- 
vent its  passing  by  advising  the  Crown  to  prorogue  or  dissolve  Par- 
liament before  it  had  gone  through  all  its  stages.  In  1868  a  bill  (the 
Irish  Church  Suspension  Bill)  was  carried  through  the  House  of 
Commons  by  Mr.  Gladstone  against  the  opposition  of  the  then  Tory 
ministry  which  was  holding  office  on  sufferance:  but  it  was  rejected 
on  second  reading  by  a  large  majority  in  the  House  of  Lords.  Had 
that  House  seemed  likely  to  accept  It,  the  case  would  have  arisen 
which  I  have  referred  to,  and  the  only  course  for  the  ministry  would 
have  been  to  dissolve  Parliament. 

It  was  urged  against  the  provision  in  the  Constitution  of  1789  for 
the  President's  veto  that  the  power  would  be  useless,  because  In  Eng- 
land the  Crown  did  not  venture  to  use  it.  Wilson  replied  by  observing 
that  the  EInglish  Crown  had  not  only  practically  an  antecedent  nega- 
tive, but  also  a  means  of  defeating  a  bill  in  the  House  of  Lords  by 
creating  new  peers. — ^Elliot's  Debates,  11.  p.  472. 

'The  Constitution  also  permits  Congress  to  vest  the  appointment  of 
such  Inferior  offices  as  it  thinks  fit  in  the  President  alone,  so  as  not 
lo  require  the  Senate's  concurrence. 
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Temain  in  his  gift.  The  c?onfirming  power  entrusted  to  the 
Senate  has  become  a  political  factor  of  the  highest  moment. 
The  f ramers  of  the  Constitution  probably  meant  nothing  more 
than  that  the  Senate  should  check  the  President  by  rejecting 
nominees  who  were  personally  unfit,  morally  and  intellectually, 
for  the  post  to  which  he  proposed  to  appoint  them.  The  S^iate 
has  always,  except  in  its  struggle  with  President  Johnson,  left 
the  President  free  to  choose  his  cabinet  ministers.  But  it  early 
assumed  the  right  of  rejecting  a  nominee  to  any  other  oflBce  on 
any  ground  which  it  pleased,  as  for  instance,  if  it  disapproved 
his  political  affiliations,  or  simply  if  it  disliked  him,  or  wished 
to  spite  the  President.  Presently  the  senators  from  the  State 
wherein  a  Federal  office  to  which  the  President  had  made  a 
nomination  lay,  being  the  persons  chiefly  interested  in  the 
appointment,  and  most  entitled  to  be  listened  to  by  the  rest 
of  the  Senate  when  considering  it,  claimed  to  hare  a  para- 
mount voice  in  deciding  whether  the  nomination  should  be 
confirmed.  This  claim  was  substantially  yielded,  for  it  applied 
all  round,  and  gave  every  senator  what  he  wanted.  The  s^ia- 
tors  then  proceeded  to  put  pressure  on  the  President.  They 
insisted  that  before  making  a  nomination  to  an  office  in  any 
State  he  should  consult  the  senators  from  that  State  who  be- 
longed to  his  own  party,  and  be  guided  by  their  wishes.  Such 
an  arrangement  benefited  all  senators  alike,  because  each  ob- 
tained the  right  of  practically  dictating  the  appointments  to 
those  Federal  offices  which  he  most  cared  for,  viz.  those  within 
the  limits  of  his  own  State ;  and  each  was  there*'^'^  ^iii>g  to 
support  his  colleagues  in  securing  the  same  r  ^  *  Tlion- 
selves  as  regarded  their  States  respectively.    O  -^    ^rhen 

a  senator  belonged  to  the  party  opposed  to  tb  *  .»>  \  .n,  he 
had  no  claim  to  interfere,  because  places  are  ..^  -t  of 

course  given  to  party  adherents  only.  Whei.  v  -.  ators 
belonged  to  the  President's  party  they  agrees.  •       non- 

selves  as  to  the  person  whom  they  should  requir    •  ^  ident 

to  nominate.  By  this  system,  which  obtained  \  =  '::.»  f  the 
Courtesy  of  the  Senate,  the  President  was  prac?  .  '.''  c:^ laved 
as  regards  appointments,  because  his  refusal  ::ii"'*d  by 

the  senator  or  senators  within  whose  State  t'.s   ^illoe     y 
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])08ed  him  to  have  his  nomination  rejected.    The  senators,  on 
-the  other  hand,  obtained  a  mass  of  patronage  by  means  of 
^whieh  they  could  reward  their  partisans,  control  the  Federal 
civil  servants  of  their  State,  and  build  up  a  faction  devoted  to 
their  interests.^'    Successive  Presidents  chafed  under  the  yoke, 
^nd  sometimes  carried  their  nominees  either  by  making  a  bar- 
^in  or  by  fighting  hard  with  the  senators  who  sought  to  dic- 
^te  to  them.  But  it  was  generally  more  prudent  to  yield,  for 
^«m  offended  senator  could  avenge  a  defeat  by  playing  the  Presi- 
dent a  shrewd  trick  in  some  other  matter;  and  as  the  business 
of  confirmation  is  transacted  in  secret  session,  intriguers  have 
little  fear  of  the  public  before  their  eyes.    The  senators  might, 
onoreover,  argue  that  they  knew  best  what  would  strengthen 
Hie  party  in  their  State,  and  that  the  men  of  their  choice  were 
just  as  likely  to  be  good  as  those  whom  some  private  friend 
suggested  to  the  President.    Thus  the  system  throve  and  still 
thrives,  though  it  received  a  blow  from  the  conflict  in  1881 
between  President  Garfield  and  one  of  the  New  York  senators, 
Mr.  Roscoe  Conkling.    This  gentleman,  finding  that  Mr.  Gar- 
field would  not  nominate  to  a  Federal  office  in  that  State  the 
peripon  he  proposed,  resigned  his  seat  in  the  Senate,  inducing 
his  co-senator  Mr.  Piatt  to  do  the  same.     Both  then  offered 
themselves  for  re-election  by  the  State  legislature  of  New 
York,  expecting  to  obtain  from  it  an  approval  of  their  action, 
and  thereby  to  cow  the  President.    The  State  legislature,  how- 
ever, in  which  a  faction  hostile  to  the  two  senators  had  become 
powerful,  rejected  Mr.  Conkling  and  Mr.  Piatt  in  favour  of 
other  candidates.    So  the  victory  remained  with  Mr.  Garfield, 
while  the  nation,  which  had  watched  the  contest  eagerly, 
rubbed  its  hands  in  glee  at  the  unexpected  denouement. 

Before  we  quit  this  subject,  to  which  I  may  return  in  a  later 
chapter,  it  must  be  remarked  that  the  "Courtesy  of  the  Senate" 
would  never  have  attained  its  present  strength  but  for  the 

^A8  the  House  of  Representatives  could  not  allow  the  Senate  to  en- 
gross all  the  Federal  patronage,  there  has  been  a  tendency  towards  a 
sort  of  arrangement,  according  to  which  the  greater  State  offices  be- 
long to  the  senators,  while  as  regards  the  lesser  ones,  lying  •within 
their  respective  Congressional  districts,  members  of  the  House  are 
recognized  as  entitled  to  recommend  candidates. 
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growth  in  and  since  the  time  of  President  Jackson,  of  the 
so-called  Spoils  System,  whereby  holders  of  Federal  offices  have 
been  turned  out  at  the  accession  of  a  new  President  to  make 
way  for  the  aspirants  whose  services,  past  or  future,  he  is  ex- 
pected to  requite  or  secure  by  the  gift  of  places.^* 

The  right  of  the  President  to  remove  from  office  has  given 
rise  to  long  controversies  on  which  I  can  only  touch.  In  the 
Constitution  there  is  not  a  word  about  removals ;  and  very  soon 
after  it  had  come  into  force  the  question  arose  whether,  as 
regards  those  offices  for  which  the  confirmation  of  the  Senate 
is  required,  the  President  could  remove  without  its  consent. 
Hamilton  had  argued  in  the  Federalist  that  the  President 
could  not  so  remove,  because  it  was  not  to  be  supposed  that  the 
Constitution  meant  to  give  him  so  immense  and  dangerous  a 
reach  of  power.  Madison  argued  soon  after  the  adoption  of 
the  Constitution  that  it  did  permit  him  so  to  remove,  because 
the  head  of  the  executive  must  have  subordinates  whom  he  can 
trust,  and  may  discover  in  those  whom  he  has  appointed  de- 
fects fatal  to  their  usefulness.  This  was  also  the  view  of  Chief- 
Justice  Marshall.^*^  When  the  question  came  to  be  settled  in 
the  Senate  during  the  presidency  of  Washington,  Congress,  in- 
fluenced perhaps  by  respect  for  his  perfect  uprightness,  took 
the  Madisonian  view  and  recognized  the  power  of  removal  as 
vested  in  the  President  alone.  So  matters  stood  till  a  conflict 
arose  in  1866  between  President  Johnson  and  the  Republican 
majority  in  both  Houses  of  Congress.  In  1867,  Congress  fear- 
ing that  the  President  would  dismiss  a  great  number  of  offi- 
cials who  sided  with  it  against  him,  passed  an  Act  known  as 
the  Tenure  of  Office  Act,  which  made  the  consent  of  the  Senate 
necessary  to  the  removal  of  office-holders,  even  of  the  Presi- 
dent's (so-called)  cabinet  ministers,  permitting  him  only  to 

^*See  further  as  to  the  use  of  Federal  patronage  Chapter  LXV.  on 
the  Spoils  Systems  in  Vol.  II. 

''Mr.  Justice  Story,  In  his  Commentaries  on  the  ConstittUion,  argues 
against  the  Madison  doctrine,  but  he  does  so  in  view  not  of  such  ques- 
tions as  presented  themselves  in  1867.  but  of  the  conduct  of  President 
Jackson  (who  was  in  power  when  Story  wrote)  in  making  wholesale 
partisan  removals.  The  whole  subject  of  the  President's  appointing 
power  is  elaborately  and  Judiciously  treated  in  an  article  in  the  Pa^ 
pen  of  the  American  Historical  Association,  vol.  !.,  by  liucy  MU 
Salmon. 
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Bttspend  them  from  oflBce  during  the  time  when  Congress  was 
not  sitting.  The  constitutionality  of  this  Act  has  been  much 
doubted,  and  its  policy  is  now  generally  condemned.*'  It  was 
a  blow  struck  in  the  heat  of  passion.  When  President  Grant 
succeeded  in  1869,  the  Act  was  greatly  modified,  and  in  1887 
it  was  with  general  approval  repealed. 

How  dangerous  it  is  to  leave  all  offices  tenable  at  the  mere 
pleasure  of  a  partisan  Executive  using  them  for  party  pur- 
poses, has  been  shown  by  the  fruits  of  the  Spoils  system.  On 
the  other  hand  a  President  ought  to  be  free  to  choose  his  chief 
advisers  and  ministers,  and  even  in  the  lower  ranks  of  fhe  civil 
service  it  is  hard  to  secure  efficiency  if  a  specific  cause,  such  as 
could  be  proved  to  a  jury,  must  be  assigned  for  dismissal. 

Although  Congress  has  transferred  many  minor  appoint- 
ments to  the  courts  and  the  heads  of  departments,  and  by  the 
Civil  Service  Eeform  Act  of  1883  has  instituted  competitive 
examinations  for  a  number  estimated  at  28,000,  many  remain 
in  the  free  gift  of  the  President ;  while  even  as  regards  those 
which  lie  with  his  ministers,  he  may  be  invoked  if  disputes 
arise  between  the  minister  and  politicians  pressing  the  claims 
of  their  respective  friends.  The  business  of  nominating  is  in 
ordinary  times  so  engrossing  as  to  leave  the  chief  magistrate 
of  the  nation  little  time  for  his  other  functions. 

Artemus  Ward^s  description  of  Abraham  Lincoln  swept 
along  from  room  to  room  in  the  White  House  by  a  rising  tide 
of  oflBce  seekers  is  hardly  an  exaggeration.  From  the  4th  of 
March,  when  Mr.  Garfield  came  into  power,  till  he  was  shot 
in  the  July  following,  he  was  engaged  almost  incessantly  in 
questions  of  patronage.^^  Yet  the  President's  individual  judg- 
ment has  little  scope.  He  must  reckon  with  the  Senate;  he 
must  requite  the  supporters  of  the  men  to  whom  he  owes  his 
election ;  he  must  so  distribute  places  all  over  the  country  as  to 
keep  the  local  wire-pullers  in  good  humour,  and  generally 

'^r.  James  O.  Blaine,  for  instance,  who  was  a  member  of  the  Con- 
gress which  passed  the  Act,  has,  in  his  Twenty  Years  in  CongresSt 
expressed  his  disapproval  of  it. 

''It  Is  related  that  a  friend,  meeting  Mr.  Lincoln  one  day  during  the 
war,  observed,  "You  look  anxious,  Mr.  President;  is  there  bad  news 
ttom  the  front?"  "No,"  answered  the  President,  "it  isn't  the  war:  U'a 
tliat  postmastership  at  Brownsville,  Ohio.** 
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strengthen  the  party  by  "doing  something"  for  those  who  have 
worked  or  will  work  for  it.  Although  the  minor  posts  are 
practically  left  to  the  nomination  of  the  senators  or  congress- 
men from  the  State  or  district,  conflicting  claims  give  infinite 
trouble,  and  the  more  lucrative  oflSces  are  numerous  enough  to 
make  the  ta^k  of  selection  laborious  as  well  as  thankless  and 
disagreeable.  No  one  has  more  to  gain  from  a  thorough 
scheme  of  civil  service  reform  than  the  President.  The  present 
system  makes  a  wire-puller  of  him.  It  throws  work  on  him 
unworthy  of  a  fine  intellect,  and  for  which  a  man  of  fine  intel- 
lect may  be  ill  qualified.  On  the  other  hand  the  President's 
patronage  is,  in  the  hands  of  a  skilful  intriguer,  an  engine  of 
far-spreading  potency.  By  it  he  can  oblige  a  vast  number  of 
persons,  can  bind  their  interests  to  his  own,  can  fill  important 
places  with  the  men  of  his  choice.  Such  authority  as  he  has 
over  the  party  in  Congress,  and  therefore  over  the  course  of 
legislation,  such  influence  as  he  exerts  on  his  party  in  the  sev- 
eral States,  and  therefore  over  the  selection  of  candidates  for 
Congress,  is  due  to  his  patronage.  ^  Unhappily,  the  more  his 
patronage  is  used  for  these  purposes,  the  more  it  is  apt  to'be 
diverted  from  the  aim  of  providing  the  country  with  the  best 
officials. 

In  quiet  times  the  power  of  the  President  is  not  great.  He 
is  hampered  at  every  turn  by  the  necessity  of  humouring  his 
party.  He  is  so  much  engrossed  by  the  trivial  and  mechanical 
parts  of  his  work  as  to  have  little  leisure  for  framing  large 
schemes  of  policy,  while  in  carrying  them  out  he  needs  the  co- 
operation of  Congress,  which  may  be  jealous,  or  indifferent,  or 
hostile.  He  has  less  influence  on  legislation, — that  is  to  say, 
his  individual  volition  makes  less  difference  to  the  course  legis- 
lation takes,  than  the  Speaker  of  the  House  of  Representatives. 
In  troublous  times  it  is  otherwise,  for  immense  responsibility 
is  then  thrown  on  one  who  is  both  the  commander-in-chief  and 
the  head  of  the  civil  executive.  Abraham  Lincoln  wielded  more 
authority  than  any  single  Englishman  has  done  since  Oliver 
Cromwell.  It  is  true  that  the  ordinary  law  was  for  some  pur- 
poses practically  suspended  during  the  War  of  Secession.  But 
it  will  always  have  to  be  similarly  suspended  in  similar  crises, 
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and  the  suspension  enures  to  the  benefit  of  the  President,  who 
becomes  a  sort  of  dictator. 

Setting  aside  these  exceptional  moments,  the  dignity  and 
power  of  the  President  have,  except  in  respect  to  the  increase 
in  the  quantity  of  his  patronage,  been  raised  but  little  during 
the  last  fifty  years,  that  is,  since  the  time  of  Andrew  Jackson, 
the  last  President  who,  not  so  much  through  his  oflBce  as  by  his 
personal  ascendency  and  the  vehemence  of  his  character,  led 
and  guided  his  party  from  the  chair.  Here,  too,  one  sees  how 
a  rigid  or  supreme  Constitution  serves  to  keep  things  as  they 
were.  But  for  its  iron  hand,  the  oflRce  would  surely,  in  a  coun- 
try where  great  events  have  been  crowded  on  one  another  and 
opinion  changes  rapidly  under  the  teaching  of  events,  have 
either  risen  or  fallen,  have  gained  strength  or  lost  it. 

In  no  European  country  is  there  any  personage  to  whom  the 
President  can  be  said  to  correspond.  If  we  look  at  parlia- 
mentary countries  like  England,  Italy,  Belgium,  he  resembles 
neither  the  sovereign  nor  the  prime  minister,  for  the  former 
is  not  a  party  chief  at  all,  and  the  latter  is  palpably  and  con- 
fe^edly  nothing  else.  The  President  enjoys  more  authority,  if 
less  dignity,  than  a  European  king.  He  has  powers  for  the 
moment  narrower  than  a  European  prime  minister,  but  these 
powers  are  more  secure,  for  they  do  not  depend  on  the  pleasure 
of  a  parliamentary  majority,  but  run  on  to  the  end  of  his  term. 
One  naturally  compare?  him  with  the  French  president, but  the 
latter  has  a  prime  minister  and  cabinet,  dependent  on  the 
chamber,  at  once  to  relieve  and  to  eclipse  him :  in  America  the 
President's  cabinet  is  a  part  of  himself  and  has  nothing  to  do 
with  Congress.  The  president  of  the  Swiss  Confederation  is 
merely  the  chairman  for  a  year  of  the  Administrative  Federal 
Council  (Bundesrath),  and  can  hardly  be  called  the  executive 
diief  of  the  nation. 

The  diflBculty  in  forming  a  just  estimate  of  the  President's 
power  arises  from  the  fact  that  it  differs  so  much  under  ordi- 
nary and  under  extraordinary  circumstances.  This  is  a  result 
which  republics  might  s^m  specially  concerned  to  prevent,  and 
yet  it  is  specially  f  requftit  under  republics,  as  witness  the  cases 
of  Borne  and  of  the  Italian  conunonwealths  of  the  Middle. 
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Ages.  In  ordinary  times  the  President  may  be  compared  to 
the  senior  or  managing  clerk  in  a  large  business  establishment, 
whoae  chief  function  is  to  select  his  subordinates,  the  policy  of 
the  concern  being  in  the  hands  of  the  board  of  directors.  But 
when  foreign  aifaira  become  critical,  or  when  disorders  withio 
the  Union  require  hia  intervention,^ — when,  for  instance,  it 
rests  with  him  to  put  down  an  insurrection  or  to  decide  which 
of  two  rival  State  governments  he  will  recognize  and  support 
by  arms,  everj'thing  may  depend  on  his  judgment,  his  courage, 
and  his  hearty  loyalty  to  the  principles  of  the  Constitution. 

It  used  to  be  thought  that  hereditary  monarcbs  wore  strong 
because  they  reigned  by  a  right  of  their  own,  not  derived  from 
the  people.  A  President  is  strong  for  the  exactly  opposite 
■  reason,  because  his  rights  come  straight  from  the  people.  We 
shall  have  fretjuent  occasion  to  observe  that  nowhere  is  the  rule 
of  public  opinion  so  complete  as  in  America,  nor  so  direct,  that 
is  to  say,  so  independent  of  the  ordinary  machinery  of  govern- 
ment Now  the  President  ie  deemed  to  represent  the  people  no 
less  than  do  the  membere  of  the  I^islature.  Public  opinion 
governs  by  and  through  him  no  less  than  hy-  and  through  them, 
and  makee  him  powerful  even  against  the  legislature.  This  i« 
a  fact  to  be  remembered  by  those  Europeans  who  seek  in  the 
strengthening  of  the  monarchical  principle  a  cure  for  the  faults 
of  government  by  nssemblies.  And  it  also  auggeste  the  risk 
that  attaches  to  power  vested  in  the  hands  of  a  leader  directly 
chosen  hy  the  people.    A  high  authority  observes: — '* 

"Our  holiday  orators  delight  with  patriotic  fervour  to  draw 
distinctions  between  our  own  and  other  countries,  and  to  d&- 
clare  that  here  the  law  is  master  and  the  highest  officer  but  tbe 
servant  of  the  law,  while  even  in  free  England  the  monarch  ia 
irresponsible  and  enjoys  the  most  complete  personal  immunity. 

"Judge  T.  M.  Coolejr.  In  the  Internalional  lifvifia  tor  January,  1875. 
Be  guMea  thH  words  of  Edward  Uvli-ealoD:  "The  gtoBs  ot  zeal  tor  (h« 
public  service  Is  always  spread  over  acta  of  oppresaloD,  and  the  peo- 
ple are  BometlDiPH  mad»  to  consider  that  a«  a  brilliant  exertion  «t 
eaeres  in  their  favour  nhleh,  wben  viewed  Id  lla  true  light,  would  be 
found  a  fatal  blow  to  their  rlehlH.  in  no  governmenl  la  this  «lt«et 
BO  eaally  produced  as  In  a  free  republic;  party  spirit.  Inseparable  from 
Ita  eilatence,  nlda  the  Illusion,  and  a  popular  leader  Is  allowed,  In 
many  iDsiancea.  Impunity,  and  sometimes  rewarded  wltb  applause,  tor 
Mta  whicb  would  make  a  tyrant  tremble  on  bla  throne." 
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Bat  such  comparisons  are  misleading,  and  may  prove  mischiw- 
OUB.  In  how  many  directions  is  not  the  executive  authority  in 
America  practically  superior  to  what  it  is  in  England?  And 
can  we  say  that  the  President  is  really  in  any  substajitial  sense 
any  more  the  servant  of  the  law  than  is  the  Queen?  Perhaps  if 
we  were  candid  we  shonld  eonfesa  that  the  danger  that  the  ese- 
rative  may  be  tempted  to  a  disregard  of  the  law  may  justly  be 
believed  greater  in  America  than  in  countries  where  the  chief 
magistrate  comes  to  hia  oiTice  without  the  selection  of  the  peo- 
ple ;  and  where  consequently  their  vigilance  is  quickened  by  a 
natural  diatmst." 

Akhongh  recent  Presidents  have  shown  no  disposition  to 
etraio  their  authority,  it  is  still  the  fashion  in  America  to  be 
jeaJouB  of  the  President's  action,  and  to  warn  citizens  against 
what  is  called  "the  one  man  power."  General  Ulysses  S.  Grant 
was  hardly  the  man  to  make  himself  a  tyrant,  yet  the  hostility 
to  a  third  terra  of  office  which  moved  many  people  who  had  not 
(wen  alienated  by  the  faults  of  his  administration,  rested  not 
merely  on  reverence  for  the  example  set  by  Washington,  but 
:Uo  on  the  fear  that  a  President  repeatedly  chosen  would  he- 
-.'Hie  dangerous  to  republican  institutions.  Tiiis  particular 
alarm  seems  to  a  European  groundless.  I  do  not  deny  that  a 
wally  great  man  might  exert  ampler  authority  from  the  presi- 
dential chair  than  its  recent  occupants  have  done.  The  same 
observation  applies  to  the  Popedom  and  even  to  the  English 
ihione.  The  President  has  a  position  of  immense  dignity,  an 
flnrivalled  platform  from  which  to  impress  his  ideas  (if  he  has  - 
•ny)  npon  the  people.  But  it  is  hard  to  imagine  a  President 
werthrowing  the  existing  Constitution.  He  has  no  standing 
Wmy,  and  he  cannot  create  one.  Congress  can  checkmate  him 
V  stopping  supplies.  There  is  no  aristocracy  to  raJly  round 
him.  Every  State  fnmiehea  an  independent  centre  of  resist- 
oice.  If  he  were  to  attempt  a  coup  d'etat,  it  could  only  be  by 
»ppp«lingto  the  people  against  Congress,  and  Congress  could 
lardly,  consi(^ering  that  it  is  re-elected  every  tH'o  years,  at- 
tempt (o  oppose  the  people.  One  must  suppose  a  condition 
Wdering  on  aivil  war,  and  the  President  putting  the  resources 
of  the  executive  at  the  service  of  one  of  the  intending  bellig- 
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erents,  already  strong  and  organized^  in  order  to  conoeiTe  a 
case  in  which  he  will  he  formidable  to  freedom.  If  there  be 
any  danger,  it  would  seem  to  lie  in  another  direction.  The 
larger  a  community  becomes  the  less  does  it  seem  to  respect  an 
assembly,  the  more  is  it  attracted  by  an  individual  man.  A 
bold  President  who  knew  himself  to  be  supported  by  a  majority 
in  the  country,  might  be  tempted  to  override  the  law,  and 
deprive  the  minority  of  the  protection  which  the  law  affords 
it.  He  might  be  a  iyrant,  not  against  the  masses,  but  with  the 
masses.  But  nothing  in  the  present  state  of  American  politics 
gives  weight  to  such  apprehensions. 


CHAPTER  VII 

0B8EBVATI0NS  ON  THE  PRESIDENCY 

Although  the  President  has  been,  not  that  independent 
good  citizen  whom  the  framers  of  the  Constitution  contem- 
plated, but,  at  least  during  the  last  sixty  years,  a  party  man, 
seldom  much  above  the  average  in  character  or  abilities,  the 
office  has  attained  the  main  objects  for  which  it  was  created. 
Such  mistakes  as  have  been  made  in  foreign  policy,  or  in  the 
conduct  of  the  administrative  departments,  have  been  rarely 
owing  to  the  constitution  of  the  office  or  to  the  errors  of  its 
holder.  This  is  more  than  one  who  should  review  the  history 
of  Europe  during  the  last  hundred  years  could  say  of  any 
European  monarchy.  Nevertheless,  the  faults  chargeable  on 
hereditary  kingship,  faults  more  serious  than  Englishmen, 
who  have  watched  with  admiration  the  wisdom  of  the  Crown 
during  the  present  reign,  can  easily  realize,  must  not  make  us 
overlook  certain  defects  incidental  to  the  American  presidency, 
perhaps  to  any  plan  of  vesting  the  headship  of  the  State  in  a 
person  elected  for  a  limited  period. 

In  a  country  where  there  is  no  hereditary  throne  nor  heredi- 
tarv  aristocracv,  an  office  raised  far  above  all  other  offices  offers 
too  great  a  stimulus  to  ambition.  This  glittering  prize,  always 
dangling  before  the  eyes  of  prominent  statesmen,  has  a  power 
stronger  than  any  dignity  under  a  European  crown  to  lure 
them  (as  it  lured  Clay  and  Webster)  from  the  path  of 
straightforward  consistency.  One  who  aims  at  the  presidency 
— and  all  prominent  politicians  do  aim  at  it — has  the  strongest 
possible  motives  to  aycrtd  making  enemies.  Now  a  great  states- 
man ought  to  be  prepared  to  make  enemies.  It  is  one  thing  to 
try  to  be  popular — an  unpopular  man  will  be  uninfluential — 
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it  is  another  to  seek  popularity  by  courting  every  section  of 
your  party.    This  is  the  temptation  of  presidential  aspirants. 

A  second  defect  is  that  the  presidential  election,  occurring 
once  in  four  years,  throws  the  country  for  several  months  into 
a  state  of  turmoil,  for  which  there  may  be  no  occasion.  Per- 
haps there  are  no  serious  party  issues  to  be  decided,  perhaps  the 
best  thing  would  be  that  the  existing  Administration  should 
pursue  the  even  tenor  of  its  way.  The  Constitution,  however, 
requires  an  election  to  be  held,  so  the  whole  costly  and  com- 
plicated machinery  of  agitation  is  put  in  motion ;  and  if  issues 
do  not  exist,  they  have  to  be  created.*  Professional  politicians 
who  have  a  personal  interest  in  the  result,  because  it  involves 
the  gain  or  loss  of  office  to  themselves,  conduct  what  is  called 
a  "campaign,'*  and  the  country  is  forced  into  a  factitious  ex- 
citement from  midsummer,  when  each  party  selects  the  candi- 
date whom  it  will  nominate,  to  the  first  week  of  November, 
when  the  contest  is  decided.  There  is  some  political  education 
in  the  process,  but  it  is  bought  dearly,  not  to  add  that  business, 
and  especially  finance,  is  disturbed,  and  much  money  spent 
unproductively. 

Again,  these  regularly  recurring  elections  produce  a  discon- 
tinuity of  policy.    Even  when  the  new  President  belongs  to  the 
same  party  as  his  predecessor,  he  usually  nominates  a  new  cab- 
inet, having  to  reward  his  especial  supporters.    Many  of  the 
inferior  offices  are  changed ;  men  who  have  learned  their  work 
make  way  for  others  who  have  everything  to  learn.    If  the 
new  President  belongs  to  the  opposite  party,  the  change  of 
officials  is  far  more  sweeping,  and  involves  larger  change?  ^* 
'policy.     Tlie  evil  would  be  more  serious  were  it  not  thai 
foreign  policy,  where  the  need  for  continuity  is  greatest,     • 
United  States  have  little  to  do,  and  that  the  co-operation 
the  Senate  in  this  department  prevents  the  divergence  of    ■ 

^In  England,  also,  there  is  necessarily  a  campaign  once  at  leaat   •  i 
every  six  or  seven  years,  when  a  general  election  takes  place,   ■ 
sometimes  oftener.     But  note  that  in  England   (1)   this  Is  the  c 
season  of  disturbance,  whereas  in  America  the  Congressional  elect:-''..-* 
furnish   a   second;    (2)    the   period   is   usually   shorter   (three   to 
weeks,  not  four  months);    (3)  there  have  usually  been  real  and  ). 
mentous  issues,  dividing  the  great  parties,  which  the  nation  had    « 
settle. 
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ideas  of  one  President  from  those  of  another  from  being  so 
wide  as  it  might  otherwise  be. 

Fourthly.  The  fact  that  he  is  re-eligible  once,  but  (prac- 
tically) oiJy  once,  operates  unfavourably  on  the  President.  He 
is  tempted  to  play  his  cards  for  a  re-nomination  by  so  pander- 
ing to  active  sections  of  his  own  party,  or  so  using  his  patron- 
age to  conciliate  influential  politicians,  as  to  make  them  put 
him  forward  at  the  next  election.  On  the  other  hand,  if  he  is 
in  his  second  term  of  office,  he  has  no  longer  much  motive  to 
regard  the  interests  of  the  nation  at  large,  because  he  sees  that 
his  own  political  death  is  near.  It  may  be  answered  that 
these  two  evils  will  correct  one  another,  that  the  President  will 
in  his  first  term  be  anxious  to  win  the  respect  of  the  nation, 
in  his  second  he  will  have  no  motive  for  yielding  to  the  un- 
worthy pressure  of  party  wire-pullers. 

3ut  tiie  fact  is,  as  has  been  pointed  out  by  some  foreign 
observers,  that  if  he  were  held  ineligible  for  the  next  term,  but 
digible  for  any  future  term,  both  sets  of  evils  might  be  avoided, 
and  both  sets  of  benefits  secured.  The  argument  against  such 
s  provision  would  be  that  it  makes  that  breach  in  policy  which 
may  now  happen  only  once  in  eight  years,  necessarily  happen 
once  in  four  years.  It  would,  for  instance,  have  prevented  the 
re-election  of  Abraham  Lincoln  in  1864.^  The  founders  of  the 
Southern  Confederacy  of  1861-65  were  so  much  impressed  by 
the  objections  to  the  present  system  that  they  provided  that 
their  President  should  hold  office  for  six  yeats,  but  not  be 
.•e-eligible. 

Fifthly.  An  outgoing  President  is  a  weak  President.  Dur- 
ng  the  four  months  of  his  stay  in  office  after  his  successor  has 
)een  chosen,  he  declines,  except  in  cases  of  extreme  necessity, 
o  take  any  new  departure,  to  embark  on  any  executive  policy 
fhich  cannot  be  completed  before  he  quits  office.  This  is,  of 
ourse,  even  more  decidedly  the  case  if  his  successor  belongs  to 
he  opposite  party.* 

"A  more  obvious  and  practically  sufficient  answer  is  that  it  would 
eed  the  passing  of  an  amendment  to  the  Constitution,  and  it  needs  a 
ery  strong  case  to  induce  three-fourths  of  the  States  to  agree  to 
hange  this  time-honoured  document. 

•Mr.  B.  A.  Freeman  (HUtory  of  Federal  Government^  I.  302)  ad- 
nces  from  Polybius   (iv.  6»  7)   a  curious  instance  showing  that  the 
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Lastly.  The  result  of  an  election  may  be  doubtful,  not  from 
equality  of  votes,  for  this  is  provided  against,  but  from  a  dis- 
pute as  to  the  validity  of  votes  given  in  or  reported  from  the 
States.  This  diflSculty  arose  in  1876,  between  Mr.  Hayes  and 
Mr.  Tilden,  disclosing  the  existence  of  a  set  of  cases  for  which 
the  Constitution  had  not  provided.  It  will  not  recur  in  quite 
the  same  form,  for  provision  has  now  been  made  by  statute 
for  dealing  with  disputed  returns.  But  cases  may  arise  in 
which  the  returns  from  a  State  of  its  electoral  votes  will,  be- 
cause notoriously  obtained  by  fraud  or  force,  fail  to  be  recog- 
nized as  valid  by  the  party  whose  candidate  they  prejudice. 
N*o  presidential  election  passes  without  charges  of  this  kind, 
and  these  charges  are  not  always  unfounded.  Should  manifest 
unfairness  coincide  with  popular  excitement  over  a  really  im- 
portant issue,*  the  self-control  of  the  people,  which  has  hitherto 
restrained,  as  it  did  in  1877,  the  party  passions  of  their  lead- 
ers, may  prove  unequal  to  the  strain  such  a  crisis  would  put 
upon  it. 

Further  observations  on  the  President,  as  a  part  of  the  ma- 
chinery of  government,  will  be  better  reserved  for  the  discus* 
sion  of  the  relations  of  the  executive  and  legislative  depart- 
ments. I  will  therefore  only  observe  here  that,  even  when  we 
allow  for  the  defects  last  enumerated,  the  presidential  of&ce,  if 
not  one  of  the  conspicuous  successes  of  the  American  Constitu- 
tion, is  nowise  to  be  deemed  a  failure.  The  problem  of  con- 
structing a  stable  executive  in  a  democratic  country  is  so 
immensely  difficult  that  anything  short  of  a  failure  deserves  to 
be  called  a  success.    Now  the  President  has,  during  ninety-nine 

same  mischief  arose  in  the  Achaian  League:  *'The  i&tolianB  chose  focr 
an  inroad  the  time  when  the  official  year  (of  the  Achaian  General)  was 
drawing  to  its  close,  as  a  time  when  the  Achaian  counsels  were  flure 
to  be  weak.  Aratos,  the  General  elect,  was  not  yet  in  office;  Timox«- 
nos.  the  outgoing  General,  shrank  from  energetic  action  so  late  i& 
his  year,  and  at  last  yielded  up  his  office  to  Aratos  before  the  legid 
time."  This  effort  of  Timoxenos  to  escape  from  the  consequences  of 
the  system  could  not  have  occurred  in  governments  like  those  oC 
Rome,  England,  or  the  United  States,  where  ''the  reign  of  law"  Is  far 
stricter  than  it  was  in  the  Greek  republics. 

*It  was  a  piece  of  singular  good  fortune  that  the  contest  between 
Tilden  and  Hayes  was  only  a  contest  between  persons,  between  oflloe' 
holders  and  office-seekers,  and  that  no  really  grave  political  im% 
heating  the  public  mind,  was  involved. 
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years',  carried  on  the  internal  administrative  business  of  the 
nation  with  due  efficiency.  Once  or  twice,  as  when  Jefferson 
purchased  Louisiana,  and  Lincohi  emancipated  the  slaves  in 
the  revolted  States,  he  has  courageously  ventured  on  stretches 
of  authority,  held  at  the  time  to  be  doubtfully  constitutional, 
yet  necessary,  and  approved  by  the  judgment  of  posterity.  He 
has  kept  the  machinery  working  quietly  and  steadily  when 
Congress  has  been  distracted  by  party  strife,  or  paralyzed  by 
the  dissensions  of  the  two  Houses,  or  enfeebled  by  the  want 
of  first-rate  leaders.  The  executive  has  been  able,  at  moments 
of  peril,  to  rise  into  a  dictatorship,  as  during  the  War  of  Se- 
cession, and  when  peace  returned,  to  sink  back  into  its  proper 
constitutional  position.  It  has  shown  no  tendency  so  to  dwarf 
the  other  authorities  of  the  State  as  to  pave  the  way  for  a 
monarchy. 

Europeans  are  struck  by  the  faults  of  a  plan  which  plunges 
the  nation  into  a  whirlpool  of  excitement  once  every  four  years, 
and  commits  the  headship  of  the  State  to  a  party  leader  chosen 
for  a  short  period.*^  But  there  is  another  aspect  in  which  the 
presidential  election  may  be  regarded,  and  one  whose  impor- 
tance is  better  appreciated  in  America  than,  in  Europe.  The 
election  is  a  solemn  periodical  appeal  to  the  nation  to  review 
its  condition,  the  way  in  which  its  business  has  been  carried  on, 
the  conduct  of  the  two  great  parties.  It  stirs  and  rouses  the 
nation  as  nothing  else  does,  forces  every  one  not  merely  to 
think  about  public  affairs  but  to  decide  how  lie  judges  the 
parties.  It  is  a  direct  expression  of  the  will  of  ten  millions  of 
voters,  a  force  before  which  everything  must  bow.  It  refreshes 
the  sense  of  national  duty ;  and  at  great  crises  it  intensifies  na- 
tional patriotism.  A  presidential  election  is  sometimes,  as  in 
1800,  and  as  again  most  notably  in  1860  and  1864,  a  turning- 
point  in  history.  In  form  it  is  nothing  more  than  the  choice  of 
an  administrator  who  cannot  influence  policy  otherwise  than 
by  refusing  his  assent  to  bills.    In  reality  it  is  the  deliverance 

*Such  faults  as  belong  to  the  plan  of  poinilar  election  are  not  neces- 
sarily incident  to  the  existence  of  a  President;  for  in  France  the 
chief  magistrate  is  chosen  by  the  Chambers,  and  the  interposition  be- 
tween him  and  the  legislature  of  a  responsible  ministry  serves  to 
render  his  position  less  distinctly  partisan. 
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of  the  mind  of  the  people  upon  all  such  questions  as  they  feel 
able  to  decide.  A  curious  parallel  may  in  this  respect  be 
drawn  between  it  and  a  general  election  of  the  House  of  Com- 
mons in  England.  A  general  election  is  in  form  a  choice  of 
representatives,  with  reference  primarily  to  their  views  upon 
various  current  questions.  In  substance  it  is  often  a  national 
vote  (what  the  French  call  a  plebiscite),  committing  executive 
power  to  some  one  prominent  statesman.  Thus  the  elections  of 
1868,  1874,  1880^  were  practically  votes  of  the  nation  to  place 
Mr.  GladstonfiLi^ytf r.  Disraeli  at  the  head  of  the  government. 
So  cony^s^  in  America,  a  presidential  election,  which  pur- 
ports tobe  merely  the  selection  of  a  man,  is  often  in  reality  a 
decision  upon  issues  of  policy,  a  condemnation  of  the  course 
taken  by  one  party,  a  mandate  to  the  other  to  follow  some  dif- 
ferent course. 

The  choice  of  party  leaders  as  Presidents  has  in  America 
caused  far  less  mischief  than  might  have  been  expected.  Never- 
theless, those  who  have  studied  the  scheme  of  constitutional 
monarchy  as  it  works  in  England,  or  Belgium,  or  Italy,  or  the 
reproductions  of  that  scheme  in  British  colonies,  where  the 
Crown-appointed  governor  stands  outside  the  strife  of  factions 
as  a  permanent  official,  will,  when  they  compare  the  institu- 
tions of  these  countries  with  the  American  presidency,  be  im- 
pressed by  the  merits  of  a  plan  which  does  not  unite  all  the  dig- 
nity of  office  with  all  the  power  of  office,  and  which,  by  placing 
the  titular  chief  of  the  executive  above  and  apart  from  party, 
makes  the  civil  and  military  services  feel  themselves  the  ser- 
vants rather  of  the  nation  than  of  any  section  of  the  nation, 
and  suggests  to  them  that  their  labours  ought  to  be  rendered 
with  equal  heartiness  to  whatever  party  may  hold  the  reins  of 
government.  Party  government  may  b^  necessary.  So  far  as 
we  can  see,  it  is  necessary.  But  it  is  a  r  r    •  vil ;  and  what- 

ever tends  to  diminish  its  mischievou  •  upon  the  ma- 

chinery of  administration,  and  to  p:  .'.'..  rom  obtruding 
Itself  upon  foreign  states;  whatever  -    .,:  -i  high  ideal  of 

devotion  to  the  nation  as  a  majestic  v  ■  ;   .g  on  from  cen- 

tury to  century  while  parties  form  an*  i  .  >  -  V  and  form  again, 
strengthens  and  ennobles  the  commoi  ^V' ;.  iii ;.  *i  i  all  its  citizens. 
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Snch  an  observation  of  course  applies  only  to  monarchy  as  a 
political  institution.  Socially  regarded,  the  American  presi- 
dency deserves  nothing^^ut  admiration.  The  President  is 
simply  the  first  citizen  of  a*  free  nation,  depending  for  his 
dignity  on  no  title,  no  official  diiess,  no  insignia  of  state.  It 
waa  originally  proposed,  doubtless  in  recollection  of  the  Eng- 
lish Commonwealth  'of  the  seventeenth  century,  to  give  him 
the  style  of  ''Highness,*^  and  "Protector  of  the  Liberties  of  the 
United  States."  Others  suggested  "Excellency";*  and  Wash- 
incrton  is  said  to  have  had  leanings  to  the  Ihitch  style  of 
'^igh  Mightiness."  The  head  of  the  ruling  President  doe<? 
not  appear  on  coins,  nor  even  on  postage  stamps.^  His  resi- 
dence at  Washington  called  officially  "the  Executive  Mansion," 
and  familiarly  "the  White  House,"  a  building  with  a  stucco 
fcont  and  a  portico  supported  by  Doric  pillars,  said  to  have 
been  modelled  upon  the  Duke  of  Leinster's  house  in  Dublin, 
stands  in  a  shrubbery,  and  has  the  air  of  a  large  suburban 
villa  rather  than  of  a  palace.  The  rooms,  though  spacious,  are 
not  spacious  enough  for  the  crowds  tliat  attend  the  public 
receptions.  The  President's  salary;,  which  is  only  $50,000 
(£10,000)  a  year,  does  not  permit  display,  nor  indeed  is  dis- 
play expected  from  him. 

i^ashington,  which  even  so  lately  as  the  days  of  the  war, was 
a  wildeiTieSrTrf-««id_and_negToes,  with  a  few  big  houses  scat- 
tered here  and  there,  has  now  become  one  of  the  handsomest 
capitals  in  the  world,  and  cultivates  the  graces  and  pleasures  of 
life  with  eminent  success.  Besides  its  political  society  and  its 
diplomatic  society,  it  is  becoming  a  winter  resort  for  men  of 
wealth  and  leisure  from  all  over  the  continent.  It  is  a  place 
where  a  court  might  be  created,  did  any  one  wish  to  create  it. 
No  President  has  made  the  attempt ;  ancJ^.as  the  earlier  career 
of  the  chief  magistrate  and  his  wife  has  seldom  qualified  them 
to  lead  the  world  of  fashion,  none  is  likely  to  make  it.    How- 

*In  ridicule  of  this  the  more  democratic  members  of  Congress  pro- 
posed to  call  that  more  ornamental  than  useful  officer,  the  Vice-Presi- 
dent, "His  Superfluous  Excellency.** 

^Tbe  portraits  on  American  postage  stamps  are  those  of  several  past 
Presidents — Washington,  Jefferson,  Jackson.  Lincoln.  Grant,  Garfield,' 
and  of  a  tew  eminent  statesmen,  such  as  Franklin,  Hamilton,  Clay, 
Webster,  Scott,  Perry,  Stanton. 
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ever,  the  action  of  the  wife  of  President  Hayes,  an  estimable 
and  energetic  lady,  whose  ardent  advocacy  of  temperance 
caused  the  formation  of  a  great  many  total  abstinence  socie- 
ties, called  by  her  name  (Lucy  Webb),  showed  that  there  may 
be  fields  in  which  a  President's  consort  can  turn  her  exalted 
position  to  good  account,  while  of  course  such  graces  or  charms 
as  she  possesses  will  tend  to  increase  his  popularity. 

To  a  European  observer,  weary  of  the  slavish  obsequiousness 
and  lip-deep  adulation  with  which  the  members  of  reigning 
families  are  treated  on  the  eastern  side  of  the  Atlantic,  fawned 
on  in  public  and  carped  at  in  private,  the  social  relations  of  an 
American  President  to  his  people  are  eminently  refreshing. 
There  is  a  great  respect  for  the  office,  and  a  corresponding 
respect  for  the  man  as  the  holder  of  the  office,  if  he  has  done 
nothing  to  degrade  it.  There  is  no  servility,  no  fictitious  self- 
abasement  on  the  part  of  the  citizens,  but  a  simple  and  hearty 
deference  to  one  who  represents  the  majesty  of  the  nation,  the 
sort  of  respect  which  the  proudest  Eoman  paid  to  the  consul- 
ship, even  if  the  particular  consul  was,  like  Cicero,  a  **new 
man.^'  The  curiosity  of  the  visitors  who  throng  the  White 
House  on  reception  days  is  sometimes  too  familiar;  but  this 
fault  tends  to  disappear,  and  Presidents  have  now  more  reason 
to  complain  of  the  persecutions  they  endure  from  an  incess- 
antly observant  journalism.  After  oscillating  between  the 
ceremonious  state  of  (Jeorge  Washington,  who  drove  to  open 
Congress  in  his  coach  and  six,  with  outriders  and  footmen  in 
livery,  and  the  ostentatious  plainness  of  Cit-  .  "^■'^  wn,  who 
rode  up  alone  and  hitched  his  horse  to  the  ji-^--'  t  ^  ^te,  the 
President  has  settled  down  into  an  attitude  i"  *•  'v  '  at  of  the 
mayor  of  a  great  English  town  on  a  public  •'  .i-!  and  that 
of  a  European  cabinet  minister  on  a  politic r-  jj.h. .  ' le  is  fol- 
lowed about  and  feted,  and  in  every  way  Ira  I  the  first 
man  in  the  company;  but  the  spirit  of  equ^i^'*  ■  'i^  :r  rules  the 
country  has  sunk  too  deep  into  every  Amer  i  '.ur'3  for  him 
to  expect  to  be  addressed  with  bated  bre  .i  .^  :  '  hispering 
reverence.  He  has  no  military  guard,  '. ,.  it' itrlains  or 
grooms-in-waiting;  his  every-day  life  i  ':nnl-  his  wife 
enjoys  precedence  over  all  other  ladies,  b  ■    '.    ^\  ':d  and  i** 
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ceived  jufit  like  other  ladies ;  he  is  surrounded  by  no  such  pomp 
and  enforces  no  such  etiquette  as  that  which  belongs  to  the 
governors  even  of  second-class  English  colonies,  not  to  speak  of 
the  viceroys  of  India  and  Ireland. 

It  begins  to  be  remarked  in  Europe  that  monarchy,  which 
used  to  be  deemed  politically  dangerous  but  socially  useful,  has 
now,  since  its  claws  have  been  cut,  become  politically  valuable, 
but  of  more  doubtful  social  utility.  In  the  United  States  the 
most  suspicious  democrat — and  there  are  democrats  who  com- 
plain thai  the  office  of  President  is  too  monarchical — cannot 
accuse  the  chief  magistracy  of  having  tended  to  form  a  court, 
much  lees  to  create  those  evils  which  thrive  in  the  atmosphere 
of  European  courts.  No  President  dare  violate  social  decorum 
as  European  sovereigns  have  so  often  done.  If  he  did,  he 
would  be  the  first  to  suffer. 


CHAPTER  VIII 

WHY  GREAT  MEN  ARE  NOT  CHOSEN  PRESIDENTS 


Europeans  often  ask,  and  Americans  do  not  always  explain, 
how  it  happens  that  this  great  office,  the  greatest  in  the  world, 
unless  we  except  the  Papacy,  to  which  any  man  can  rise  by  his 
own  merits,  is  not  more  frequently  filled  by  great  and  striking 
men?  In  America,  which  is  bovond  all  other  countries  the 
country  of  a  "career  open  to  talents,'^  a  country,  moreover,  in 
which  political  life  is  unusually  keen  and  political  ambition 
widely  diffused,  it  might  be  expected  that  the  highest  place 
would  always  be  won  by  a  man  of  brilliant  gifts.  But  since  the 
/  heroes  of  the  Revolution  died  out  with  Jefferson  and  Adams  and 
Madison  some  sixty  years  ago,  no  person  except  General  Grant 
has  reached  the  chair  whose  name  would  have  been  remembered 
had  he  not  been  President,  and  no  President  except  Abraham 
Lincoln  has  displayed  rare  or  striking  qualities  in  the  chi::.-. 
Who  now  knows  or  cares  to  know  anything  about  the  person-i' 
ity  of  James  K.  Polk  or  Franklin  Pierce  ?  The  only  thing  re- 
markable about  them  is  that  being  so  commonplace  they  she-: 
have  climbed  so  high. 

Several  reasons  may  be  suggested  for  the  fact,  which  Am*    ■ 
icans  are  themselves  the  first  to  admit. 

One  is  that  the  proportion  of  first-rate  ability  drawn  i:-  *- 
politics  is  smaller  in  America  than  in  most  European  co*  ^ 
tries.    This  is  a  phenomenon  whose  causes  must  be  elucida\.«  .\ 
later :  in  the  meantime  it  is  enough  to  say  that  in  France  £    ■ 
Italy,  where  half-revolutioiiary  conditions  have  made  pui.l:^ 
life  exciting  and  accessible ;  in  Germany,  where  an  admiraSJ v 
organized  civil  service  cultivates  and  develops  statecraft  Wji.ik 
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Qnusual  success;  in  England^  where  many  persons  of  wealth 
and  leisure  seek  to  enter  the  political  arena,  while  burning 
questions  touch  the  interests  of  all  classes  and  make  men  eager 
observers  of  thv^,  combatants,  the  total  quantity  of  talent  de- 
voted to  parliamentary  or  administrative  work  is  far  larger, 
relatively  to  the  population,  than  in  America,  where  much  of 
the  best  ability,  both  for  thought  and  for  action,  for  planning 
and  for  executing,  rushes  into  a  field  which  is  comparatively 
narrow  in  Europe,  the  business  of  developing  the  material  re- 
sources of  the  country. 

Another  is  that  the  methods  and  habits  of  Congress,  and 
indeed  of  political  life  generally,  seem  to  give  fewer  opportuni- 
ties for  personal  distinction,  fewer  modes  in  which  a  man  may 
commend  himself  to  his  countn^men  by  eminent  capacity  in 
thought,  in  speech,  or  in  administration,  than  is  the  case  in 
the  free  countries  of  Europe.  This  is  a  point  to  be  explained 
in  later  chapters.  I  merely  note  here  in  passing  what  will 
there  be  dwelt  on. 

A  third  reason  is  that  eminent  men  make  more  enemies,  and 
give  those  enemies  more  assailable  points,  than  obscure  men  do. 
Thev  are  therefore  in  so  far  less  desirable  candidates.  It  is 
true  that  the  eminent  man  has  also  made  more  friends,  that  his 
name  is  more  widely  known,  and  may  be  greeted  with  louder 
cheers.  Other  thin^^s  being  equal,  the  famous  man  is  prefer- 
able. But  other  things  never  are  equal.  The  famous  man  has 
probably  attacked  some  leaders  in  his  own  party,  has  sup- 
planted others,  has  expressed  his  dislike  to  the  crotchet  of  some 
active  section,  has  perhaps  committed  errors  which  are  cap- 
able of  being  magnified  into  offences.  No  man  stands  long 
before  the  public  and  bears  a  part  in  great  affairs  without  giv- 
ing openings  to  censorious  criticism.  Fiercer  far  than  the 
light  which  beats  upon  a  throne  is  the  light  which  beats  upon  a 
presidential  candidate,  searching  out  all  the  recesses  of  his  past 
life.  Hence,  when  the  choice  lies  between  a  brilliant  man  and 
a  safe  man,  the  safe  man  is  preferred.  Party  feeling,  strong 
enough  to  carry  in  on  its  back  a  man  without  conspicuous  posi- 
tive merits,  is  not  always  strong  enough  to  procure  forgiveness 
or  a  man  with  positive  f aults« 
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A  European  finds  that  this  phenomenon 
be  explained,  for  in  the  free  countries  of  E  ■ 
it  eloquence  in  speech,  or  some  striking  ach 
administration,  or  the  power  through  whate- 
how  impressing  the  popular  imagination, 
leader  triumphant.  Why  should  it  be  othe 
Because  in  America  party  loyalty  and  party 
been  hitherto  so  perfect  that  any  one  put  fo.  . 
will  get  the  full  party  vote  if  his  characte 
"record,"^  as  they  call  it,  unstained.  The  s. 
not  draw  in  quite  so  many  votes  from  the  modem te  men  of 
the  other  side  as  the  brilliant  one  would,  but  he  will  not  lose  . 
nearly  so  many  from  his  own  ranks.  Even  those  who  admit 
his  mediocrity  will  vote  straight  when  the  moment  for  voting 
comes.  Besides,  the  ordinary  American  voter  does  not  object 
to  mediocrity.  He  has  a  lower  conception  of  the  qualities 
requisite  to  make  a  statesman  than  those  who  direct  public 
opinion  in  Europe  have.  He  likes  his  candidate  to  be  sensi- 
ble, vigorous,  and,  above  all,  what  he  calls  "magnetic/'  and 
does  not  value,  because  he  sees  no  need  for,  originality  or  pro- 
fundity, a  fine  culture  or  a  wide  knowledge.  Candidates  are 
selected  to  be  run  for  nomination  by  knots  of  persons  who, 
however  expert  as  party  tacticians,  are  usually  commonptaoe 
men ;  and  the  choice  between  thqse  selected  for  nominati(Xft  is 
made  by  a  very  large  body,  an  assembly  of  over  eight  hundied' 
delegates  from  the  local  party  organizations  over  the  conntty, 
who  are  certainly  no  better  than  ordinary  citizens.  How  this 
process  works  will  be  seen  more  fully  when  I  come  to  speak 


of  those  Nominating  Conventions 
feature  in  American  politics. 

It  must  also  be  remembered  that  1 
are  one  thing  and  those  of  a  candi 
eminent  American  is  reported  to  h 
wished  to  put  him  forward,  "Gentlei 
take.  1  should  make  a  good  Preside 
date."  Now  to  a  party  it  is  more  in 
should  be  a  good  candidate  than  th 
good  President.     A  nearer  danger  . 
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Saladin  savs  in  The  Talisman,  "A  wild  cat  in  a  chamber  is 
more  dangerous  than  a  lion  in  a  distant  desert."  It  will  be  a 
misfortune  to  the  party,  as  well  as  to  the  country,  if  the  can- 
didate elected  should  prove  a  bad  President.  But  it  is  a 
greater  misfortune  to  the  party  that  it  should  be  beaten  in  the 
impending  election,  for  the  evil  of  losing  national  patronage 
will  have  come  four  years  sooner.  *^B"  (so  reason  the  lead- 
ers), "who  is  one  of  our  possible  candidates,  may  be  an  abler 
man  than  A,  who  is  the  other.  But  we  have  a  better  chance 
of  winning  with  A  than  with  B,  while  X,  the  candidate  of  our 
opponents,  is  anyhow  no  better  than  A.  We  must  therefore 
run  A."  This  reasoning  is  all  the  more  forcible  because  the 
previous  career  of  the  possible  candidates  has  generally  made 
it  easier  to  say  who  will  succeed  as  a  candidate  than  who  will 
succeed  as  a  President;  and  because  the  wire-pullers  with 
whom  the  choice  rests  are  better  judges  of  the  former  question 
than  of  the  latter. 

After  all,  too,  and  this  is  a  point  much  less  obvious  to  Euro- 
peans than  to  Americans,  a  President  need  not  be  a  man  of 
brilliant  intellectual  gifts.  Englishmen,  imagining  him  as 
something  like  their  prime  minister,  assume  that  he  ought  to  be 
a  dazzling  orator,  able  to  sway  legislatures  or  multitudes,  pos- 
sessed also  of  the  constructive  powers  that  can  devise  a  great 
policy  or  frame  a  comprehensive  piece  of  legislation.  They 
forget  that  the  President  does  not  sit  in  Congress,  that  he 
onght  not  to  address  meetings,  except  on  ornamental  and 
(usually)  non-political  occasions,  that  he  cannot  submit  bills 
nor  otherwise  influence  the  action  of  the  legislature.^  His 
main  duties  are  to  be  prompt  and  firm  in  securing  the  due 
execution  of  the  laws  and  maintaining  the  public  peace,  care- 
ful and  upright  in  the  choice  of  the  executive  officials  of  the 
country.  Eloquence,  whose  value  is  apt  to  be  overrated  in  all 
free  countries,  imagination,  profundity  of  thought  or  extent  of 
knowledge,  are  all  in  so  far  a  gain  to  him  that  they  make  him 
"a  bigger  man,"  and  help  him  to  gain  a  greater  influence  over 
the  nation,  an. influence  which,  if  he  be  a  true  patriot,  he  may 
Vse  for  its  good.  But  they  are  not  necessary  for  the  due  dis- 
Ciarge  in  ordinary  times  of  the  duties  of  his  post.    A  man  may 
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'    \  them  and  yet  make  an  excellent  President.    Four-fiftbs  of 

work  is  the  same  in  kind  as  that  which  devolves  on  the 

irman  of  a  commercial  company  or  the  manager  of  a  rail- 

%  the  work  of  choosing  good  subordinates,  seeing  that  they 

mi  to  their  business,  and  taking  a  sound  practical  view  of 

.    h  administrative  questions  as  require  his  decision.    Firm- 

•  3,  common  sense,  and  most  of  all,  honesty,  an  honesty  above 

u     suspicion  of  personal  interest,  are  the  qualities  which  the 

•    ntry  chiefly  needs  in  its  chief  magistrate. 

-lo  far  we  have  been  considering  personal  merits.    But  in  the 
■    ction  of  a  candidate  many  considerations  have  to  be  re- 
.  .  ded  beside  personal  merits,  whether  they  be  the  merits  of  a 
didate,  or  of  a  possible  President.    The  chief  of  these  con- 
"'.■  irations  is  the  amount  of  suppori;  which  can  be  secured  from 
erent  States  or  from  different  regions,  or,  as  the  Americans 
.  "sections,''  of  the  Union.    State  feeling  and  sectional  feel- 
iijg  are  powerful  factors  in  a  presidential  election.    The  North- 
west, including  the  States  from  Ohio  to  Dakota,  is  now  the 
most  populous  region  of  the  Union,  and  .therefore  counts  for 
most  in  an  election.    It  naturally  conceives  that  its  interests 
will  be  best  protected  by  one  who  knows  them  from  birth  and 
residence.    Hence  jmma  facie  a  North-western  man  makes  the 
best  candidate.    A  large  State  casts  a  heavier  vote  in  the  elec- 
tion; and  every  State  is  of  course  more  likely  to  be  can*  i-^ 
one  of  its  own  children  than  by  a  stranger,  because  his  v.-'  r» 
'citizens,  while  they  feel  honoured  by  the  choice,  gain 
substantial  advantage,  having  a  better  prospect  of  such  J 
as  the  administration  can  bestow.    Hence,  cceteris  par'*'^*: 
man  from  a  large  State  is  preferable  as  a  candidate.  Nev* 
oasts  thirty-six  votes  in  the  presidential  election,  Penns;-     .   i 
thirty,  Ohio  twenty-three,  Illinois  twenty-two,  while  V^   ..  ■ 
and  Rhode  Island  have  but  four,  Delaware,  Nevada,  ar."  i 
gon  only  three  votes  each.    It  is  therefore,  parties  being  .s  j;  'I 
very  evenly  balanced,  better  worth  while  to  have  an  i  i  >r*  a' 
candidate  from  one  of  the  larger  States,  who  may  earn'  » ■  ■ 
whole  weight  of  his  State  with  him,  than  a  somewhat  s'.j-   ■    -' 

candidate  from  one  of  the  smaller  States,  who  will  car 

three  or  four  votes.    The  problem  is  further  complicated  "'"     - 


^% 


WHY  GREAT  MEN  ARE  NOT  CHOSEN  PRESIDENTS 


fact  that  some  States  are  already  safe  for  one  or  other  party^ 
while  others  are  doubtful.  The  North-western  and  N"ew  Eng- 
land States  are  most  of  them  certain  to  go  Republican:  the 
Southern  States  are  (at  present)  all  of  them  certain  to  go 
Democratic.  It  is  more  important  to  gratify  a  doubtful  State 
than  <me  you  have  got  already ;  and  hence,  cceteris  paribus,  a 
candidate  from  a  doubtful  State,  such  as  New  York  or  In- 
diana, is  to  be  preferred. 

Other  minor  disqualifying  circumstances  require  less  ex- 
planation. A  Eoman  Catholic,  or  an  avowed  disbeliever  in 
Christianity,  would  be  an  undesirable  candidate.  Since  the 
close  of  the  Civil  War,  any  one  who  fought,  especially  if  he 
fought  with  distinction,  in  the  Northern  army,  has  enjoyed 
great  advantages,  for  the  soldiers  of  that  army,  still  numerous, 
rally  to  his  name.  The  two  elections  of  General  Grant,  who 
knew  nothing  of  politics,  and  the  fact  that  his  influence  sur- 
vived the  faults  of  his  long  administration,  are  evidence  of  the 
weight  of  this  consideration.  It  influenced  the  selection  both 
of  Garfield  and  of  his  opponent  Hancock.  Similarly  a  person 
who  fought  in  the  Southern  army  would  be  a  bad  candidate, 
for  he  might  alienate  the  North. 

On  a  railway  journey  in  the  Far  West  in  1883  I  fell  in  with 
two  newspaper  men  from  the  State  of  Indiana,  who  were  tak- 
ing their  holiday.  The  conversation  turned  on  the  next  presi- 
dential election.  They  spoke  hofefully  of  the  chances  for 
nomination  by  their  party  of  an  Indiana  man,  a  comparatively 
obscure  person;  whose  name  I  had  never  heard.  I  expressed 
some  surprise  that  he  should  be  thought  of.  They  observed 
that  he  had  done  well  in  State  politics,  that  there  was  nothing 
against  him,  that  Indiana  would  work  for  him.  '^ut/'  I  re- 
joined, "ought  you  not  to  have  a  man  of  more  commanding 
character?  There  is  Senator  A.  Everybody  tells  me  that  he 
is  the  shrewdest  and  most  experienced  man  in  your  party,  and 
that  he  has  a  perfectly  clean  record.  '  Why  not  run  him?" 
'TV>y,  yes,''  they  answered,  "that  is  all  true.  But  you  see  he 
comes  from  a  small  Slate,  and  we  have  got  that  State  already. 
BesidoB,  he  wasn't  in  the  war.  Our  man  was.  Indiana's  vote 
is  worth  having,  and  if  our  man  is  run,  we  can  carry  Indiana." 
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.J  uiAv.  xtice  is  not  to  the  swift,  nor  the  battle  to  the 
strong,  neither  yet  bread  to  the  wise,  nor  yet  riches  to  men  of 
understanding,  nor  yet  favour  to  men  of  skill,  but  time  and 
chance  happeneth  to  them  all." 

These  secondary  considerations  do  not  always  prevail.  In- 
tellectual ability  and  force  of  character  must  influence  the 
choice  of  a  candidate,  and  their  influence  is  sometimes  decisive. 
They  count  for  more  when  times  are  so  critical  that  the  need 
for  a  strong  man  is  felt.  Reformers  declare  that  their  weight 
will  go  on  increasing  as  the  disgust  of  good  citizens  with  the 
methods  of  professional  politicians  increases.  But  for  many 
generations  past  it  is  not  the  greatest  men  in  the  Soman 
Church  that  have  been  chosen  Popes,  nor  the  most  brilliant 
men  in  the  Anglican  Church  that  have  been  appointed  Arch- 
bishops of  Canterbury. 

Although  several  Presidents  have  survived  their  departure 
from  oflfioe  by  many  years,  only  one,  John  Quincy  Adams,  has 
played  a  part  in  politics  after  quitting  the  White  House.*    It 
may  be  that  the  ex-President  has  not  been  a  great  leader  before 
his  accession  to  office ;  it  may  be  that  he  does  not  care  to  exert 
himself  after  he  has  held  and  dropped  the  great  prize,  and 
found  (one  may  safely  add)  how  little  of  a  prize  it  is.    Smne-* 
thing,  however,  must  also  be  ascribed  to  other  features  of  the 
political  system  of  the  country.     It  is  often  hard  to  find  a 
vacancy  in  the  representation  of  a  given  State  through  which 
to  re-enter  Congress;  it  is  disagreeable  to  recur  to  ihr  -.. 
which  seats  are  secured.    Past  greatness  is  rather  ai  . 
brance  than  a  help  to  resuming  a  political  career.     I 
power,  on  which  the  unsleeping  eye  of  hostile  critics  ^  .i  • 
has  probably  disclosed  all  a*  President's  weaknesses,  n 
either  forced  him  to  make  enemies  by  disobliging  ad'',  t. 
exposed  him  to  censure  for  subservience  to  party  int        -       •  ♦r 
is  regarded  as  having  had  his  day;  he  belongs  air  ■  =       ■  •  i.s 
past,  and  unless,  like  Grant,  he  is  endeared  to  tb    ;   i. .        *j 
the  memory  of  some  splendid  service,  he  soon  si:  ■  e 

*J.  Q.  Adams  was  elected  to  the  House  of  Represen   .'  .<     in 

three  years  from  his  Presidency,  and  there  became  for  a  •  .  '■(  jb 

the  fearless  and  formidable  advocate  of  what  may  be    ■-..-«.    ■' 
tional  theory  of  the  Constitution  against  the  slaveholdti'f. 
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crowd  or  avoids  neglect  by  retirement.  Possibly  he  may  de- 
serve to  be  forgotten ;  but  more  frequently  he  is  a  man  of  suffi- 
cient ability  and  character  to  make  the  experience  he  has 
gained  valuable  to  the  country,  could  it  be  retained  in  a  place 
where  he  might  turn  it  to  account.  They  managed  things 
better  at  Rome  in  the  days  of  the  republic,  gathering  into  their 
Senate  all  the  fame  and  experience,  all  the  wisdom  and  skill,  of 
those  who  had  ruled  and  fought  as  consuls  and  praetors  at  home 
and  abroad!* 

**What  shall  we  do  with  our  ex-Presidents  ?''  is  a  question 
often  put  in  America,  but  never  yet  answered.  The  position  of 
a  past  chief  magistrate  is  not  a  happy  one.  He  has  been  a 
species  of  sovereign  at  home.  He  is  received — General  Grant 
was — ^with  almost  royal  honours  abroad.  His  private  income 
may  be  insufficient  to  enable  him  to  live  in  ease,  yet  he  cannot 
without  loss  of  dignity,  the  country's  dignity  as  well  as  his 
own,  go  back  to  practise  at  the  bar  or  become  partner  in  a  mer- 
cantile firm.  If  he  tries  to  enter  the  Senate,  it  may  happen 
that  there  is  no  seat  vacant  for  his  own  State,  or  that  the  ma- 
jority  in  the  State  legislature  is  against  him.  It  has  been  sug- 
gested that  he  might  be  given  a  seat  in  that  chamber  as  an 
extra  member;  but  to  this  plan  there  is  the  objection  that  it 
would  give  to  the  State  from  which  he  comes  a  third  senator, 
and  thus  put  other  States  at  a  disadvantage.  In  any  case, 
however,  it  would  seem  only  right  to  bestow  such  a  pension  as 
would  relieve  him  from  the  necessity  of  re-entering  business  or 
a  profession. 

We  may  now  answer  the  question  from  which  we  started. 
Great  men  are  not  chosen  Presidents,  firstly,  because  great  men 
are  rare  in  politics ;  secondly,  because  the  method  of  choice  does 
not  bring  them  to  the  top ;  thirdly,  because  they  are  not,  in 
quiet  times,  absolutely  needed.  Subsequent  chapters  will,  I 
hope,  further  elucidate  the  matter.  Meantime,  I  may  observe 
that  the  Presidents,  regarded  historically,  fall  into  three  peri- 
ods, the  second  inferior  to  the  first,  the  third  rather  better 
than  the  second. 

Down  till  the  election  of  Andrew  Jackson  in  1828,  all  the 
Presidents  had  b'Sen  statesmen  in  the  European  sense  of  the 
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dministrative  experience,  of  a  cer- 
tain  largeness  of  view  and  dignity  of  character.  All  except  the 
first  two  had  served  in  the  great  office  of  secretary  of  state; 
all  were  well. known  to  the  nation  from  the  part  they  had 
played.  In  the  second  period,  from  Jackson  till  the  outbreak 
of  the  Civil  War  in  1861,  tlie  Presidents  were  either  mere  poli- 
ticians, such  as  Van  Buren,  Polk,  or  Buchanan,  or  else  success- 
ful soldiers,*  such  as  Harrison  or  Taylor,  whom  their  party 
found  useful  as  figure-heads.  They  were  intellectual  pigmies 
beside  the  real  leaders  of  that  generation — Clay,  Calhoun,  and 
Webster.  A  new  series  begins  with  Lincoln  in  1861.  He  and 
General  Grant,  his  successor,  who  cover  sixteen  years  between 
them,  belong  to  the  history  of  the  world.  The  other  less  dis- 
tinguished Presidents  of  this  period  contrast  favourably  with 
the  Polks  and  Pierces  of  the  days  before  the  war,  but  they  are 
not,  like  the  early  Presidents,  the  first  men  of  the  country. 
If  we  compare  the  nineteen  Presidents  who  have  been  elected 
to  office  since  1789  with  the  nineteen  English  prime  ministers 
of  the  same  hundred  years,  there  are  but  six  of  the  latter,  and  at 
least  eight,  of  the  former  whom  history  calls  personally  insig- 
nificant, while  only  Washington,  Jeiferson,  Lincoln^-OBid  Grant 
can  claim  to  belong  to  a  front  rank  represented  in  the  English 
list  by  seven  or  possibly  eight  names.^  It  would  seem  that  the 
natural  selection  of  the  English  parliamentary  system,  even 
as  modified  by  the  aristocratic  habits  of  that  country,  has  more 
tendency  to  bring  the  highest  gifts  to  the  highest  place  than 
the  more  artificial  selection  of  America. 

'Jackson   himself  was  something  of  both  ]  d  soldier, 
strong  character,  but  a  narrow  and  uncultlvat 

•The  American  average  would  be  further  lo^  •  to  to  reck< 

in  the  five  Vice-Presidents  who  have  succeec  leath  of  tl 

President.    Yet  the  English  system  does  not    ••  re  men  pe. 

sonally  eminent.    Addington,  Perceval,  and  L<  .     are  no  bc 

ter  than  Tyler  or  Fillmore,  which  is  saying  -ilk 


CHAPTER  IX 

THE  CABINET 

There  is  in  the  government  of  the  United  States  no  such 
thing  as  a  Cabinet  in  the  English  sense  of  the  term*  But  I  use 
the  tenn,  not  only  because  it  is  current  in  America  to  describe 
the  chief  ministers  of  the  President,  but  also  because  it  calls 
attention  to  the  remarkable  diiference  which  exists  between  the 
great  officers  of  State  in  America  and  the  similar  officers  in 
the  free  countries  of  Europe. 

Almost  the  only  reference  in  the  Constitution  to  the  minis- 
ters  of  the  President  is  that  contained  in  the  power  given  him 
to  'Require  the  opinion  in  writing  of  the  principal  officer  in 
each  of  the  executive  departments  upon  any  subject  relating  to 
the  duties  of  their  respective  offices."  All  these  departments 
have  been  created  by  Acts  of  Congress.  Washington  began  in 
1789  with  four  only,  at  the  head  of  whom  were  the  following 
four  officials : — 

Secretary'  of  State. 
Secretary  of  the  Treasury. 
Secretary  of  War. 
Attorney-General. 

In  1798  there  was  added  a  Secretary  of  the  Navy,  in  1829  a 
Postmaster-General,^  in  1849  a  Secretary  of  the  Interior,  and 
in  1888  a  Secretary  of  Agriculture. 

These  eight  now  (1889)  make  up  what  is  called  the  Cabinet.^ 
Each  receives  a  salary  of  $8000  dollars  (£1600).    All  are  ap- 

'The  postmaster-general  had  been  previously  deemed  a  subordinate 
in  the  Treasury  department,  although  the  office  was  organized  by  Act 
of  Congress  in  1794;  he  has  been  held  to  belong  to  the  cabinet  since 
Jackson,  in  1S29,  invited  him  to  cabinet  meetings. 

^here  is  also  an  Inter-state  Commerce  Commission,  with  large  pow- 
ers over  railways,  created  in  February,  1887.  by  Act  of  Congress. 

93 


M  THE   NATIONAIi  GOVERNMENT 

pointed  by  the  President,  subject  to  the  consent  of  the  Senate 
(which  is  practically  never  refused),  and  may  be  removed  by 
the  President  alone.  Nothing  marks  them  off  from  any  other 
officials  who  might  be  placed  in  charge  of  a  department,  except 
that  they  are  summoned  by  the  President  to  his  private  council. 

None  of  them  can  vote  in  Congress,  Art.  xi.  §  6  of  the  Con- 
stitution providing  that  "no  person  holding  any  office  under 
the  United  States  shall  be  a  member  of  either  House  during 
his  continuance  in  office.*' 

This  restriction  was  intended  to  prevent  the  President  not 
merely  from  winning  over  individual  members  of  Congress  by 
the  allurements  of  office,  but  also  from  making  his  ministers 
agents  in  corrupting  or  unduly  influencing  the  representatives 
of  the  people,  as  George  III.  and  his  ministers  corrupted  the 
English  Parliament.  There  is  a  passage  in  the  Federalist 
(Letter  xl.)  which  speaks  of  "Great  Britain,  where  so  great  a 
proportion  of  the  members  are  elected  by  so  small  a  propor- 
tion of  the  people,  where  the  electors  are  so  corrupted  by  the 
representatives,  and  the  representatives  so  corrupted  by  the 
Crown.*'  The  Fathers  of  the  Constitution  were  so  resolved  to 
avert  this  latter  form  of  corruption  that  they  included  in  the 
Constitution  the  provision  just  mentioned.  Its  wisdom  has 
sometimes  been  questioned.  But  it  deserves  to  be  noticed  that 
the  Constitution  contains  nothing  to  prevent  nu^isters  from 
being  present  in  either  House  of  Congress  and/addressing  it,* 
as  the  ministers  of  the  King  of  Italy  or  of  the  French  Presi- 
dent may  do  in  either  chamber  of  Italy  or  France.*  It  is  en- 
tirely silent  on  the  subject  of  communications  between  officials 
(other  than  the  President)  and  the  representatives  of  the 
people.  In  Washington's  days  ministers  did  occasionally 
speak  to  Congress,  but  they  soon  ceased  to  do  so,  qrid  now  never 

'In  February,  1881,  a  committee  of  eight  senators  unanimously  re- 
ported in  favour  of  a  plan  to  give  seats  (of  course  without  the  right 
to  vote)  in  both  Houses  of  Congress  to  cabinet  ministers,  they  to  at- 
tend, on  alternate  days,  in  the  Senate  and  in  the  House.  The  commit- 
tee recommended  that  the  necessary  modification  in  the  rules  shoald 
be  made,  adding  that  they  had  no  doubt  of  the  constitutionality  of 
the  proposal.    Nothing  has  so  far  been  done  to  carry  out  this  report. 

^The  Italian  ministers  usually  are  members  of  one  or  other  Houae. 
Of  course  they  cannot  vote,  except  in  the  House  to  which  they  have 
been  chosen. 
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^Elppesr  before  any  body  larger  than  a  committee.  We  shall  \ 
preWDtlv  see  how  this  arrangement,  while  seeming  to  defend 
Congress  against  presidential  intrigue,  tends  to  weaken  ita 
legislative  efficiency  and  to  embarrass  its  relatiooa  with  the 
executive. 

The  President  has  the  amplest  range  of  choice  for  his  minis- 
ters. He  usually  forms  an  entirely  new  cabinet  when  he  enters 
office,  even  if  he  belongs  to  the  same  party  as  his  predecessor. 
•  He  may  take,  he  sometimes  does  take,  men  who  not  only  have 
never  sat  in  Congress,  but  have  not  figured  in  politics  at  all, 
who  may  never  have  sat  in  a  State  legislature  nor  held  the 
humblest  office.  •  For  instance,  in  1869  President  Grant  offered 
the  post  of  secretary  of  the  treasury  to  Mr.  A.  T.  Stewart,  the 
owner  of  a  gigantic  dry  goods  warehouse  in  New  York,  who 
had  never  so  much  as  made  a  political  speech."  Generally  of 
course  the  persons  chosen  have  already  made  for  themselvea  a 
position  of  at  least  local  importance.  Often  they  arc  those 
to  whom  the  new  President  owes  his  election,  or  to  whose  in- 
fluence with  the  party  he  looks  for  support  in  his  policy." 
Sometimes  they  have  been  his  most  prominent  competitors  for 
the  party  nominations.  Thus  Mr.  Lincoln  in  1860  appointed 
itr.  Seward  and  Mr.  Chase  to  be  his  secretarj-  of  state  and 
secretary  of  the  treasury  respectively,  they  being  the  two  men 
who  had  come  next  after  him  in  the  selection  by  the  Republican 
party  of  a  presidential  candidate. 

The  most  dignified  place  in  the  cabinet  is  that  of  the  Secre- 
tarj' of  State.  It  is  the  great  prize  often  bestowed  on  the  man 
to  whom  the  President  is  chiefly  indebted  for  his  election,  or  at 
any  rate  on  one  of  the  leaders  of  the  party.  In  early  days,  it 
The  Domination  was  withdrawn  becauBp  H  wai  dlBcovered  that  Hr. 
Slewart,  being  engaged  In  biiBlnesB,  woa  ineligible  by  statute. 

In  Hr.  Cleve]sDd*G  cabtnel,  (ormed  In  1S85.  the  eecretar?  of  atale 
had  bepD.  for  alitecn  years,  a  aenator.  and  rerogiilzed  as  one  of  tbe 
leaders  of  hla  party;  tbe  secretary  of  tlie  treaBury  was  a  leading  poll- 
llclan  la  New  York  State  who  bad  never  sat  In  Congreas;  the  secra- 
tary  of  war  had  been  a  ]udge  of  the  supreme  court  of  MaBsachuaetts, 
and  candidate  for  the  sovernorahtp  of  Chat  State;  the  aecretary  ot  the 
nary  was  a  lawyer,  and  a  prominent  polillclaa  In  New  rnrk:  the  IM- 
retary  of  tbe  Interior  bad  aat  In  the  Houae  ot  Representatives,  and 
had  been,  for  nine  years,  a  aenator:  the  poetm aster- general  wai  a 
lawyer  pracllBing  In  WlacooBln.  and  a  political  leader  there;  Che  Bt- 
tomey-general  had  been  goTernor  of  his  State,  and  (.for  eight  yeara) 
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was  regarded  as  the  stepping-stone  to  the  presidency.    Jeffer- 
son, Madison,  Monroe,  and  J.  Q.  Adams  had  all  served  as 
secretaries  to  preceding  Presidents.    The  conduct  of  foreign 
affairs  is  the  chief  duty  of  the  State  department:  its  head  has 
therefore  a  larger  stage  to  play  on  than  any  other  minister, 
and  more  chances  of  fame.    His  personal  importance  is  all  the 
greater  because  the  President  is  usually  so  much  absorbed  by 
questions  of  patronage  as  to  be  forced  to  leave  the  secretary  to 
his  own  devices.     Hence  the  foreign  policy  of  the  adminis- » 
tration  is  practically  that  of  the  secretary,  except  so  far  as 
the  latter  is  controlled  by  the  Senate,  and  especially  by  the 
chairman  of  its  committee  on  Foreign  Relations.  .  The  State 
department  has  also  the  charge  of  the  great  seal  of  the  United 
States,  keeps  the  archives,  publishes  the  statutes,   and  of 
course  instructs  and  controls  the  diplomatic  and  consular  ser- 
vices.   It  is  often  said  of  the  President  that  he  is  ruled,  or  as 
the  Americans  express  it,  "run,"  by  his  secretary;  but  natur- 
ally this  happens  only  when  the  secretary  is  the  stronger  or 
more  experienced  man,  and  in  the  same  way  it  has  been,  said 
of  Presidents  before  now  that  they  were,  like  sultans,  ruled  by 
their  wives,  or  by  their  boon  companions. 

The  Secretary  of  the  Treasury  is  minister  of  finance.  His 
function  was  of  the  utmost  importance  at  the  beginning  of  the 
government,  when  a  national  system  of  finance  Had  to  be 
built  up  and  the  Federal  Government  rescued  from  its  grave 
embarrassments.  Hamilton,  who  then  held  the  office,  effect^ 
both.  During  the  War.of  Secession,  4t  became  again  powerful, 
owing  to  the  enormous  loans  contracted  and  the  quantities  of 
paper  money  issued,  and  it  remains  so  now,  because  it  has  the 
management  (so  far  as  Congress  permits)  of  the  currency  and 
the  national  debt.  The  secretary  has,  however,  by  no  means 
the  same  range  of  action  as  a  finance  minister  in  European 
countries,  for  as  he  is  excluded  from  Congress,  althou^  he 
regularly  reports  to  it,  he  has  nothing  directly  to  do  withAe 
imposition  of  taxes,  and  very  little  with  the  appropriation  of 
revenue  to  the  various  burdens  of  the  State.'' 

^See  postf  chapter  on  CoDgressional  Finance,  where  it  will  be  ■howB 
that  the  chairmen  of  the  committees  of  Ways  and  MeajiB  end  of  Ap- 
propriations are  practically  additional  ministers  of  finance. 
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The  Secretary  of  the  Interior  is  far  from  being  the  omni- 
present power  which  a  minister  of  the  interior  is  in  France  or 
Italy,  or  even  a  Home  Secretary  in  England,  since  nearly  all 
the  functions  which  these  officials  discharge  belong  in  America 
to  the  State  governments  or  to  the  organs  of  local  government. 
He  is  chiefly  occupied  in  the  management  of  the  public  lands, 
still  of  immense  value,  despite  the  lavish  grants  made  to,  rail- 
way companies,  and  with  the  conduct  of  Indian  affairs,  a 
troublesome  and  unsatisfactory  department,  which  has  always 
been  a  reproach  to  the  United  States,  and  will  apparently  con- 
tinue 80  till  the  Indians  themselves  disappear  or  become  civi- 
lized. Patents  and  pensions,  the  latter  a  source  of  great  ex- 
pense and  abu^e,  also  belong  to  his  province. 

The  duties  of  the  Secretaries  of  War,  of  the  Navy,  of  Agri- 
culture, and  of  the  Postmaster-General  may  be  gathered  from 
their  names.  But  the  Attorney-General  is  suflfidently  different 
from  his  English  prototype  to  need  a  word  of  explanation.  He 
is  not  only  public  prosecutor  and  standing  counsd^for  the 
United  States,  but  also  to  some  extent  whw  is  called  on  the 
European  continent  a  minister  of  justice.  He  has  a  general 
oversight — it  can  hardly  be  described  as  a  control— of  the 
Federal  judicial  departments,  and  especially  of  the  prosecuting 
officers  called  district  attorneys,  and  executive  court  officers, 
called  United  States  marshals.  He  is  the  legal  adviser  of  the 
President  in  those  delicate  questions,  necessarily  frequent 
under  the  Constitution  of  the  United  States,  which  arise  as 
to  the  limits  of  the  executive  power  and  the  relations  of  Fed- 
eral to  State  authority,  and  generally  in  all  legal  matters.  His 
opinionfi  are  frequently  published  officially,  as  a  justification 
of  the  President's  conduct,  and  an  indication  of  the  view  which 
the  executive  takes  of  its  legal  position  and  duties  in  a  pending 
matter.*  The  attorney-general  is  always  a  lawyer  of  some 
position,  but  not  necessarily  in  the  front  rank  of  the  profes- 
sion, for  political  considerations  have  much  to  do  with  de- 
termining the  President's  choice.* 

'Another  variance  from  the  practice  of  England,  where  the  opinions 
of  the  law  ofScers  of  the  Crown  are  always  treated  as  confidential. 

*The  solicitor-general  is  a  sort  of  assistant  to  the  attorney,  and  not 
(as  in  EIngland)  a  colleague. 
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It  will  be  observed  that  from  this  list  of  ministerial  oflSces 
several  are  wanting  which  exist  in  Europe.  Thus  there  is  no 
colonial  minister,  because  no  colonies;  no  minister  of  educa- 
tion, because  that  department  of  business  belongs  to  the  several 
States;^®  no  minister  of  public  worship,  because  the  United 
States  Government  has  nothing  to  do  with  any  particular  farai 
of  religion ;  no  minister  of  commerce,  because  the  activity  of 
the  Federal  Government  in  tliat  direction,  although  increas- 
ing, is  still  limited ;  no  minister  of  public  works,  because  grants 
made  for  this  purpose  come  direct  from  Congress  without  the 
intervention  of  the  executive,  and  are  applied  as  Congress 
directs.^^  Much  of  the  work  which  in  Europe  would  devolve 
on  members  of  the  administration  falls  in  America  to  com- 
mittees of  Congress,  especially  to  committees  of  the  House  of 
Representatives.  This  happens  particularly  as  regards  taxa^ 
tion,  public  works,  and  the  management  of  the  Territories,  for 
each  of  which  matters  there  exists  a  conmiittee  in  both  Houses. 
The  well-meant  attempt  of  the  founders  of  the  Constitution  to 
keep  the  legislative  and  executive  departments  distinct 
has  resulted  in  leading  the  legislature  to  interfere  with 
ordinary  administration  more  directly  and  frequently  than 
European  legislatures  are  wont  to  do.  It  interferes  by 
legislation  because  it  is  debarred  from  interfering  by  in- 
terpellation. 

The  respective  positions  of  the  President  and  his  ministOTs 
are,  as  has  been  already  explained,  the  reverse  of  those  vhich 
exist  in  the  constitutional  mc^archies  of  Europe.  There  the 
sovereign  is  irresponsible  and  the  minister  responsible  for  the 
acts  which  he  does  in  the  sovereign's  name.  In  America  the 
President  is  responsible  because  the  minister  is  nothing  more 

'"There  was  established  thirty-six  years  ago  a  Bureau  of  Education, 
attached  to  the  department  of  the  Interior,  but  its  function  Is  only  to 
collect  and  diffuse  information  on  educational  subjects.  This  It  does 
with  assiduity  and  success. 

"Money  voted  for  river  and  harbour  improvements  is  voted  in  soms 
appropriated  to  each  particular  piece  of  work.  The  work  is  super^ 
vised  by  officers  of  the  Engineer  corps  of  the  United  States  army,  un- 
der the  general  direction  of  the  war  department.  Public  buildings  are 
erected  under  the  direction  of  an  official,  called  the  supervising  archi- 
tect, who  is  attached  to  the  treasury  department.  The  signal  service 
weather  bureau  is  a  branch  of  the  war  department,  the  coast  surrey 
of  the  navy  department. 
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than  his  servant,  bound  to  obey  him,  and  independent  of  Con- 
gress. The  minister's  acts  are  therefore  legally  the  acts  of  the 
President.  Nevertheless  the  minister  is  also  responsible  and 
liable  to  impeachment  for  offences  committed  in  the  discharge 
of  his  duties.^*  The  question  whether  he  is,  as  in  England, 
impeachable  for  giving  bad  advice  to  the  head  of  the  State  has 
never  arisen,  but  upon  the  general  thebry  of  the  Constitution 
it  would  rather  seem  that  he  is  not,  unless  of  course  hie^  bad 
comisel  should  amount  to  a  conspiracy  with  the  President  to 
commit  an  impeachable  offence.  In  France  the  responsibility 
of  the  Presidents  ministers  does  not  in  theory  exclude  the 
responsibility  of  the  President  himself,  although  practically 
of  course  it  makes  a  great  difference,  because  he,  like  the  Eng- 
lish Crown,  chooses  ministers  supported  by  a  majority  in  the 
chambers. 

The  position  of  a  cabinet  minister  appears  to  carry  with  it 
rather  less  distinction  than  in  England.  Formerly  he  took 
precedence  of  the  senators,  but  now  they  have  established  their 
claim  to  walk  before  him  on  public  occasions.  The  point  is 
naturally  of  more  importance  as  regards  the  wives  of  the 
claimants  than  as  regards  the  claimants  themselves. 

So  much  for  the  ministers  taken  separately.  It  remains  to 
consider  how  an  American  Administration  works  as  a  whole, 
this  being  in  Europe,  and  particularly  in  England,  the  most 
peculiar  and  significant  feature  of  the  parliamentary  or  so- 
called  ^^cabinef'  system. 

In  America  the  administration  does  not  work  as  a  whole.  It 
is  not  a  whole.  It  is  a  group  of  persons,  each  individually 
dependent  on. and  answerable  to  the  President,  but  with  no 
joint  policy,  no  collective  responsibility.^'* 

When  the  Constitution  was  established,  and  George  Wash- 
ington chosen  first  i^resident  under  it,  it  was  intended  that  the 

"Only  once  has  a  minister  been  impeached.  He  resigned  Just  before 
the  resolution  of  the  House  to  impeach  him  was  passed,  and  so  waa 
acouitted  on  the  ground  of  want  of  Jurisdiction. 

rin  America  people  usually  speak  of  the  President  and  his  minis- 
ters as  the  "administration,"  not  as  the  ''government,"  apparently  b^ 
cause  he  and  they  are  not  deemed  to  govern  in  the  European  sense. 
The  latter  expression  does  not  seem  to  be  very  old  in  i^ffglftnd.  Fifty 
years  ago  people  usually  said  **the  ministry"  when  they  now  say  ''the 
government." 
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President  should  be  outside  and  above  party,  and  the  method 
of  choosing  him  by  electors  was  contrived  with  this  very  view. 
Washington  belonged  to  no  party,  nor  indeed,  though  diverg- 
ing tendencies  were  already  manifest,  had  parties  yet  begun  to 
exist.  There  was  therefore  no  reason  why  he  should  not  select 
his  ministers  from  all  sections  of  opinion.  He  was  the  execu- 
tive magistrate,  who  had  to  conduct  the  administration  of  the 
country.  As  he  was  responsible  to  the  nation  and  not  to  a 
majority  in  Congress,  he  was  not  bound  to  choose  persons  who 
agreed  with  the  majority  in  Congress.  As  he,  and  not  as  in 
England,  the  ministry,  was  responsible  for  executive  acts  done, 
he  had  to  consider,  not  the  opinions  or  associations  of  his  ser- 
vants, but  their  capacity  and  integrity  only.  Washington 
chose  as  secretary  of  state  Thomas  Jefferson,  already  famous 
as  the  chief  draftsman  of  the  Declaration  of  Independence, 
and  as  attorney-general  another  Virginian,  Edmund  Ran- 
dolph, both  men  of  extreme  democratic  leanings,  disposed  to 
restrict  the  action  of  the  Federal  Government  within  narrow 
limits.  For  secretary  of  the  treasury  he  selected  Alexander 
Hamilton  of  New  York,  and  for  secretary  of  war  Henry  Knox 
of  Massachusetts.  Hamilton  was  by  far  the  ablest  man  among 
those  who  soon  came  to  form  the  Federalist  party,  the  party 
which  called  for  a  strong  executive,  and  desired  to  subordinate 
the  States  to  the  central  authority.  He  soon  became  recog- 
nized as  its  leader.  Knox  was  of  the  same  way  of  thinking. 
Dissensions  presently  arose  between  Jefferson  and  Hamilton, 
ending  in  open  hostility,  but  Washington  retained  them  both 
as  ministers  till  Jefferson  retired  in  1794  and  Hamilton  in 
1795.  The  second  President,  John  Adams,  kept  on  the  minis- 
ters of  his  predecessor,  being  in  accord  with  their  opinions, 
for  they  and  he  belonged  to  the  now  full-grown  Federalist 
party.  But  before  he  quitted  office  he  had  quarrelled  with 
most  of  them,  having  taken  important  steps  without  their 
knowledge  and  against  their  wishes.  Jefferson,  the  third 
President,  was  a  thorough-going  party  leader,  who  naturally 
chose  his  ministers  from  his  own  political  adherents.  As  all 
subsequent  Presidents  have  been  seated  by  one  or  other  party, 
all  have  felt  bound  to  appoint  a  party  cabinet.    Their  party 
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expects  it  from  them;  and  they  naturally  prefer  to  be  Bur- 
Tounded  and  advised  by  their  own  friends. 

So  far,  an  American  cabinet  resembles  an  English  one.  It 
IB  composed  exclusively  of  members  of  one  party.  But  now 
mark  the  differences.  The  parliamentary  system  of  England 
and  of  those  countries  which  like  Belgium,  Italy,  and  the  self- 
governing  British  colonies,  have  more  or  .less  modelled  them- 
selves upon  England,  rests  on  four  principles. 
tir  The  head  of  the  executive  (be  he  king  or  governor)  is  irre- 
sponsible. Eesponsibility  attaches  to  tiie  cabinet,  i.e,,  to  the 
body  of  ministers  who  advise  him,  so  that  if  he  errs,  it  is 
through  their  fault ;  they  suffer  and  he  escapes.  The  ministers 
cannot  allege,  as  a  defence  for  any  act  of  theirs,  the  command 
of  the  Crown.  If  the  Crown  gives  them  an  order  of  which 
they  disapprove,  they  ought  to  resign. 

(J  ""The  ministers  sit  in  the  legislature,  practically  forming  in 
England,  as  has  been  observed  by  the  most  acute  of  English 
constitutional  writers,  a  committee  of  the  legislature,  chosen 
by  the  majority  for  the  time  being. 

J^The  ministers  are  accountable  toJheJfigislature,  and  must 
resign  ofBce^*  as  soon  as  they  lose  its  confidence. 
tf  The  ministers  are  jointly  as  well  as  severally  liable  for  their 
acts !  i.e.,  the  blame  of  an  act  done  by  any  of  them  falls  on  the 
whole  cabinet,  unless  one  of  them  chooses  to  take  it  entirely  on 
himself  and  retire  from  office.  Their  responsibility  is  collec- 
tive. 

None  of  these  principles  holds  true  in  America.  The  Presi- 
dent is  personally  responsible  for  his  acts,  not  indeed  to  Con- 
gress, but  to  the  people,  by  whom  he  is  chosen.  No  means 
exist  of  enforcing  this  responsibility,  except  by  impeachment, 
but  as  his  power  lasts  for  four  years  only,  and  is  much  re- 
stricted, this  is  no  serious  evil.  He  cannot  avoid  responsibility 
by  alleging  the  advice  of  his  ministers,  for  he  is  not  bound 
to  foUow  it,  and  they  are  bound  to  obey  him  or  retire.  The 
ministers  do  not  sit  in  Congress.  They  are  not  accountable  to 
it,  but  to  the  President,  their  master.    It  may  request  their 

**In  Ekigland  and  some  other  countries  (e.  g.  the  self-governing  Brit- 
ish colonies)  they  have  the  alternative  of  dissolving  Parliament. 
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attendance  before  a  committee,  as  it  may  require  the  h"'* : 
ance  of  any  other  witness,  but  they  have  no  opportar*  -  i* 
expounding  and  justifying  to  Congress  as  a  whole  thei'  fwr.. 
or  rather  their  master's,  policy.  Hence  an  adverse  n-  *  ^i 
Congress  does  not  affect  their  or  his  position.  If  they  p'  •j-'^ 
to  take  a  step  which  requires  money,  and  Congress  refur. .  *!•. 
requisite  appropriation,  the  step  cannot  be  taken.  V  ' 
dozen  votes  of  censure  will  neither  compel  them  to  red.::':  :;• — 
oblige  the  President  to  pause  in  any  line  of  conduct  w':- :,  > 
within  his  constitutional  rights.  This,  however  strange  i  'iv 
seem  to  a  European,  is  a  necessary  consequence  of  the  fa;.*  :"." 
the  President,  and  by  consequence  his  cabinet,  do  not  '  ■  .• 
their  authority  from  Congress.  Suppose  (as  befel  in  1878-9) 
a  Republican  President,  with  a  Democratic  majority  in  both 
Houses  of  Congress.  The  President,  unless  of  course  he  is 
convinced  that  the  nation  has  changed  its  mind  since  it  elected 
him,  is  morally  bound  to  follow  out  the  policy  which  he  pro- 
fessed as  a  candidate,  and  which  the  majority  of  the  nation 
must  be  held  in  electing  him  to  have  approved.  That  policy 
is,  however,  opposed  to  the  views  of  the  present  majority  of 
Congress.  They  are  quite  right  to  check  him  as  far  as  they 
can.  He  is  quite  right  to  follow  out  his  own  views  and  princi- 
ples in  spite  of  them  so  far  as  the  Constitution  and  the  funds 
at  his  disposal  permit.  A  deadlock  may  follow.  But  dead- 
locks may  happen  under  any  system,  except  that  of  an  omnipo- 
tent sovereign,  be  he  a  man  or  an  assembly,  the  risk  of  dead- 
locks being  indeed  the  price  which  a  nation  pays  for  the  safe- 
guard of  constitutional  checks. 

In  this  state  of  things  one  cannot  properly  talk  of  the  cabi- 
net apart  from  the  President.  An  American  administration 
resembles  not  so  much  the  cabinets  of  England  and  France  as 
the  group  of  ministers  who  surround  the  Czar  or  the  Sultan, 
or  who  executed  the  bidding  of  a  Roman  emperor  like  Con- 
stantine  or  Justinian.  Such  ministers  are  severally  respon- 
sible to  their  master,  and  are  severally  called  in  to  counsel  him, 
but  they  have  not  necessarily  any  relations  with  one  another, 
nor  any  duty  of  collective  action.  So  while  the  President 
commits  each  department  to  the  minister  whom  the  law  pro- 
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nieBy  and  may  if  he  chooses  leave  it  altogether  to  that  minis- 
ter, the  executive  acts  done  are  his  own  acts,  by  which  the 
oonntry  will  judge  him;  and  still  more  is  his  policy  as  a  whole 
his  own  policy,  and  not  the  policy  of  his  ministers  taken  to- 
gether. The  ministers  meet  in  council,  but  have  comparatively 
little  to  settle  when  they  meet,  since  they  have  no  parliament- 
ary tactics  to  contrive,  no  bills  to  prepare,  few  problems  of  for- 
eign policy  to  discuss.  They  are  not  a  government,  as  Euro- 
peans understand  the  term;  they  are  a  group  of  heads 
of  departments,  whose  chief,  though  he  usually  consults  them 
separately,  is  also  glad  to  bring  together  in  one  room  for  a 
talk  about  politics.  A  significant  illustration  of  the  contrast 
between  the  English  and  American  systems  may  be  found  in 
the  fact  that  whereas  an  English  king  never  now  sits  in  his 
own  cabinet,^*  because  if  he  did  he  would  be  deemed  account- 
able for  its  decisions,  an  American  President  always  does, 
because  he  is  accountable,  and  really  needs  advice  to  help  him, 
not  to  shield  him.^* 

The  so-called  cabinet  is  unknown  to  the  statutes  as  well  as  to 
the  Constitution  of  the  United  States.  So  is  the  English  cabi- 
net unknown  to  the  law  of  England.  But  then  the  English 
cabinet  is  a  part,  is,  in  fact,  a  committee,  though  no  doubt  an 
informal  committee,  of  a  body  as  old  as  Parliament  itself,  the 
Privy  Council,  or  Curia  Regis.  Of  the  ancient  institutions 
of  England  which  reappear  in  the  Constitution  of  the  United 
States,  the  Privy  Council  is  not  one.^^  It  may  have  seemed 
to  the  Convention  of  1787  to  be  already  obsolete.  Even  in 
England  it  was  then  already  a  belated  survival  from  an  earlier 
order  of  things,  and  now  it  lives  on  only  in  its  committees, 
three  of  which,  the  Board  of  Trade,  the  Education  depart- 
ment, and  the  Agricultural  department,  serve  as  branches  of 
the  administration,  one,  the  Judicial  Committee,  is  a  law 

**Queen  Anne  was  the  last  EngUsh  sovereign  who  sat  in  her  own 
cabinet  council,  though  indeed  the  cabinet  had  not  yet  then  become 
the  close  body  it  is  now. 

''Another  illustration  of  the  contrast  may  be  found  in  the  fact  that 
when  the  head  of  one  of  the  departments  is  absent  from  Wash- 
ington the  under  secretary  of  the  department  is  often  asked  to  re- 
)lace  him  in  the  cabinet  council. 

"A  privy  council,  however,  appears  in  the  original  Constitution  of 

Delaware.    (See  po8t.  Chapter  XXXVII.) 


a;#i  aaJLLi  i^tAtiOi^Atj  Guvi!;RrsM±aN'r 


Svit^  and  one,  the  Cabinet,  is  the  virtual  executive  of  the 
nation.  The  framers  of  the  American  Constitution  saw  its 
unsuitability  to  their  conditions.  It  was  nominated,  while 
with  them  a  council  must  have  been  elective.  Its  only  effect 
would  have  been  to  control  the  President,  but  for  domestic 
administration  control  is  scarcely  needed,  because  the  Presi- 
dent has  only  to  execute  the  laws,  while  in  foreign  affairs 
and  appointments  the  Senate  controls  him  already.  A  third 
body,  over  and  above  the  two  Houses  of  Congress,  was  in  fact 
superfluous.  The  Senate  may  appear  in  some  points  to  resem- 
ble the  English  Privy  Council  of  the  seventeenth  century,  be- 
cause it  advises  the  executive;  but  there  is  all  the  difference 
in  the  world  between  being  advised  by  those  whom  yon  have 
yourself  chosen  and  those  whom  election  by  others  forces  upon 
you.  So  it  happens  that  the  relations  of  the  Senate  and  the 
President  are  seldom  cordial,  much  less  confidential,  even  when 
he  and  the  majority  of  the  Senate  belong  to  the  same  party, 
because  the  Senate  and  the  President  are  rival  powers  jealous 
of  one  another. 


v. 


CHAPTER  X 

THE  SENATE 

The  National  Legislature  of  the  United  States,  called  Con- 
gress, consists  of  two  bodies,  sufficiently  dissimilar  in  compo- 
sition, powers,  and  character  to  require  a  separate  description. 
Their  respective  functions  bear  some  resemblance  to  those  of 
the  two  Houses  of  the  English  Parliament,  which  had  before 
1787  suggested  the  creation  of  a  double-chambered  legislature 
in  all  but  three  of  the  original  thirteen  States  of  the  Confed- 
eration. Yet  the  differences  between  the  Senate  and  the  Brit- 
ish House  of  Lords,  and  in  a  less  degree  between  the  House  of 
Bepresentatives  and  the  British  House  of  Commons,  are  so 
considerable  that  the  English  reader  must  be  cautioned  against 
applying  his  English  standards  to  the  examination  of  the 
American  system.* 

The  Senate  consists  of  two  persons  from  each  State,  who 
must  be  inhabitants  of  that  State,  and  at  lea«?t  thirty  years  of 
age.  They  are  elected  by  the  legislature  of  their  State  for  six 
years,  and  are  re-eligible.  One-third  retire  every  two  years,  so- 
that  the  whole  body  is  renewed  in  a  period  of  six  years,  the 
old  members  being  thus  at  any  given  moment  twice  as  numer- 
ous as  the  new  members  elected  within  the  last  two  vears. 
As  there  are  now  forty-two  States,  the  number  of  senators, 
originally  twenty-six,  is  now  eighty-four.  This  great  and 
unforeseen  augmentation  must  be  borne  in  mind  when  con- 
sidering the  purposes  for  which*  the  Senate  was  created,  for 
some  of  which  a  small  body  is  fitter  than  a  large  one.    As 

*"How  many  bishops  have  you  got  in  your  Upper  House?"  is  the 
question  which  an  eminent  Englishman  is  reported  to  have  asked  soon 
after  his  arrival  in  America. 
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there  remain  only  five  Territories^  be  formed  into 

States,  the  number  of  senators  will  s,  indeed,  exist- 

ing States  are  divided,  or  -more  tha  >      ^  created  out  of 

some  of  the  Territories)  rise  beyc  f  ...  -four.  This  is 
of  course  much  below  the  present  ^^1   strength  of  the 

English  House  of  Lords^  (about  5t  I.«1qw  that  of  the 

French  Senate  (300),  and  the  Pr  :  i'-renhaus  (432). 
N"o  senator  can  hold  any  office  undc  .  i  ed  States.    The 

Vice-President  of  the  Union  is  c  resident  of  the 

Senate,  but  has  no  vote,  except  a  c  when  the  num- 

bers are  equally  divided.  Failing  him  (if,  for  instance,  he 
dies,  or  falls  sick,  or  succeeds  to  the  presidency),  the  Senate 
chooses  one  of  its  number  to  be  president  pro  tempore.  His 
authority  in  questions  of  order  is  very  limited,  the  decisis 
of  such  questions  being  held  to  belong  to  the  Senate  itself.* 

The  functions  of  the  Senate  fall  into  three  classes — ^legis- 
lative, executive,  and  judicial.*^  Its  legislative  function  is  to 
pass,  along  with  the  House  of  Representatives,  bills  which 
become  Acts  of  Congress  on  the  assent  of  the  President,  or 
even  without  his  consent  if  passed  a  second  time  by  a  two- 
thirds  majority  of  each  House,  after  he  has  returned  them 
for  reconsideration.  Its  executive  functions  are: — (a)  To 
approve  or  disapprove  the  President's  nominations  of  Federal 
officers,  including  judges,  ministers  of  state,  and  ambassadors. 
(b)  To  approve,  by  a  majority  of  two-thirds  of  those  present, 
of  treaties  made  by  the  President — i,e,,  if  less  than  two-thirds 

*I  reckon  in  neither  the  Indian  territory,  which  lies  west  of  Arkmn- 
sas,  nor  Alaslca,  because  these  districts  are  not  likely,  within  an  ms- 
elgnable  time,  to  contain  a  civilized  population  such  as  would  entitle 
them  to  be  formed  into  States. 

'At  the  accession  of  George  III.  the  House  of  Lords  numbered  i 
174  members. 

^he  powers  of  the  Lord  Chancellor  as  Speaker  of  the  English  He  \ 
of  Lords  are  much  narrower  than  those  of  the  Speaker  in  the  Hi  •:' 
of  Commons.    It  is  worth  notice  that  as  the  Vice-President  ia  •: 
chosen  by  the  Senate,  but  by  the  people,  and  is  not,  strictly  apeak  ;.  ^ 
a  member  of  the  Senate,  so  the  Lord  Chancellor  is  not  chosen  to  ;;r-. 
side  by  the  House  of  Lords,  but  by  the  sovereign,  and  is  not  nee-  & 
sarily  a  peer.    This,  however,  seems  to  bo  merely  a  coincidence,  r.  .1 
not  the  result  of  a  wish  to  imitate  England. 

■To  avoid  prolixity,  I  do  not  give,  in  the  text,  all  the  details  of  i^- 
constitutional  powers  and  duties  of  the  Houses  of  Congress:  these  wi:: 
be  found  in  the  text  of  the  Constitution  printed  in  the  Appendix. 
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approve,  the  treaty  falls  to  the  ground.  Its  judicial  function 
is  to  sit  as  a  court  for  the  trial  of  impeachments  preferred  by 
the  House  of  Representatives. 

The  most  conspicuous,  and  what  was  at  one  time  deemed  the 
most  important  feature  of  the  Senate,  is  that  it  represents  the 
several  States  of  the  Union  as  separate  commonwealths,  and 
is  thus  an  essential  part  of  the  Federal  scheme.  Every  State, 
be  it  as  great  as  New  York  or  as  small  as  Delaware,  sends  two 
senators,  no  more  and  no  less.'  This  arrangement  was  long 
resisted  by  the  delegates  of  the  larger  States  in  the  Convention 
of  1787,  and  ultimately  adopted  because  nothing  less  would 
reassure  the  smaller  St6,tes,  who  feared  to  be  overborne  by  the  \ 
larger.  It  ia  now  the  provision  of  the  Constitution  most  diffi- 
cult to  change,  for  "no  State  can  be  deprived  of  its  equal 
suffrage  in  the  Senate  without  its  consent,^'  a  consent  most 
unlikely  to  be  given.  There  has  never,  in  point  of  fact,  been 
any  division  of  interests  or  consequent  contests  between  the 
great  States  and  the  small  ones.'  But  the  provision  for  the 
equal  representation  of  all  States  had  the  important  result  of 
making  the  slave-holding  party,  during  the  thirty  years  which 
preceded  the  Civil  War,  eager  to  extend  the  area  of  slavery 
in  order  that  by  creating  new  Slave  States  they  might  main- 
tain at  least  an  equality  in  the  Senate,  and  thereby  prevent 
any  legislation  hostile  to  slavery. 

The  plan  of  giving  representatives  to  the  States  as  common- 
wealths has  had  several  useful  results.  It  has  provided  a  basis 
for  the  Senate  unlike  that  on  which  the  other  House  of  Con- 
gress is  chosen.  Every  nation  which  has  formed  a  legislature 
with  two  houses  has  experienced  the  difficulty  of  devising 

*New  York  is  twice  as  large  as  Scotland,  and  as  populous  as  Scot- 
land. Northumberland,  and  Durham  taken  together.  Delaware  is  a  lit- 
tle smaller  than  Norfolk,  with  about  the  population  of  Bedfordshire. 
It  is,  therefore,  as  if  Bedfordshire  had  in  one  House  of  a  British  legis- 
lature as  much  weight  as  all  Scotland  together  with  Northumberland 
and  Durham,  a  state  of  things  not  very  conformable  to  democratic 
theory.  Nevada  has  now  a  population  about  equal  to  that  of  Caithness 
(40,000),  but  is  as  powerful  in  the  Senate  as  New  York.  This  State, 
which  consists  of  burnt-out  mining  camps,  is  really  a  sort  of  rotten 
borough  for  and  controlled  by  the  great  "* silver  men.** 

'Hamilton  perceived  that  this  would  be  so;  see  his  remarks  in  the 
Const Kutional  Convention  of  New  York  in  1788.— Elliot's  Debates^ 
p.  213.  • 
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methods  of  choice  suflRciently  different  to  give  a  distinct  char- 
acter to  each  house.  Italy  has  a  Senate  composed  of  persons 
nominated  by  the  Crown.  The  Prussian  House  of  Lords  is 
partly  nominated,  partly  hereditary,  partly  elective.  The 
Spanish  senators  are  partly  hereditary,  partly  official,  partly 
elective.  In  the  Germanic  Empire,  the  Federal  Council  con- 
sists of  delegates  of  the  several  kingdoms  and  principalities. 
France  appoints  her  senators  by  indirect  election.  In  England 
the  members  of  the  House  of  Lords  now  sit  by  hereditary 
right ;  and  those  who  propose  to  reconstruct  that  ancient  body 
are  at  their  wits^  end  to  discover  some  plan  by  which  it  may 
be  strengthened,  and  made  practically  useful,  without  such  a 
direct  election  as  that  bv  which  members  are  chosen  to  the 
House  of  Commons.^  The  American  plan,  which  is  older 
than  any  of  those  in  use  on  the  European  continent,  is  ako 
better,  because  it  is  not  only  simple,  but  natural,  i.e.  grounded 
on  and  consonant  with  the  political  conditions  of  America. 
It  produces  a  body  which  is  both  strong  in  itself  and  different 
in  its  collective  character  from  the  more  popular  house. 

It  also  constitutes,  as  Hamilton  anticipated,  a  link  between 
the  State  Governments  and  the  National  Government.  It  is  a 
part  of  the  latter,  but  its  members  derive  their  title  to  sit  in  it 
from  their  choice  by  State  legislatures.  In  one  respect  this  con- 
nection is  no  unmixed  benefit,  for  it  has  helped  to  make  the 
national  parties  powerful,  and  their  strife  intense,  in  these 
last-named  bodies.  Every  vote  in  the  Senate  is  so  important 
to  the  great  parties  tliat  they  are  forced  to  struggle  for  88- 
oendency  in  each  of  the  State  legislatures  by  whom  the  sena- 
tors are  elected.  The  method  of  choice  in  these  bodies  was 
formerly  left  to  be  fix^d  by  the  laws  of  each  State,  but  as  this 
gave  rise  to  much  uncertainty  and  intrigue,  a  Federal  statute 
was  pas.^ed  in  186G  providing  that  each  House  of  a  State  legis- 
lature shall  first  vote  separately  for  the  election  of  a  Federal 
senator,  and  that  if  tlie  choice  of  both  Houses  shall  not  fall 

'Under  a  recent  statute,  two  persons  may  be  appointed  by  tlie 
Crown  to  sit  in  tbe  House  of  Lords  as  Lrords  of  Appeal,  with  the  dig- 
nity of  baron  for  life.  The  Scotch  and  Irish  peers  enjoy  hereditary 
peerages,  but  are  elected  to  sit  in  the  House  of  Lords,  the  latter  for 
lite,  the  former  for  each  parliament. 
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on  the  same  person,  both  Houses  in  joint  meeting  shall  pro- 
ceed to  a  joint  vote,  a  majority  of  each  Honse  being  present. 
Even  nnder  this  arrangement,  a  senatorial  election  often  leads 
to  long  and  bitter  struggles;  the  minority  endeavouring  to 
prevent  a  choice,  and  so  keep  the  seat  vacant.  Quite  recently 
in  Illinois,  Indiana,  and  Xew  Jersey,  the  legislatures  fought 
for  months  together  over  the  election  of  a  senator. 

The  method  of  choosing  the  Senate  by  indirect  election  has 
excited  the  admiration  of  foreign  critics,  who  have  found  in  it 
a  sole  and  sufficient  cause  of  the  excellence  of  the  Senate  as  a 
legislative  and  executive  authority.  I  shall  presently  inquire 
whether  the  critics  are  right.  Meantime  it  is  worth  observing 
that  the  election  of  senators  has  in  substance  almost  ceased  to 
be  indirect.  They  are  still  nominally  chosen,  as  under  the 
letter  of  the  Constitution  they  must  be  chosen,  by  the  State 
legislatures.  The  State  legislature  means,  of  course,  the  party 
for  the  time  dominant,  which  holds  a  party  meeting  (caucus) 
and  decides  on  the  candidate,  who  is  thereupon  elected,  the 
party  going  solid  .for  whomsoever  the  majority  has  approved. 
Now  the  determination  of  the  caucus  has  very  often  been 
arranged  beforehand  by  the  party-managers.  Sometimes  when 
a  vacancy  in  a  senatorship  approaclies,  the  aspirants  for  it 
put  themselves  before  the  people  of  the  State.  Their  names 
are  discussed  at  the  State"  party  convention  held  for  the  nomi- 
nation of  party  candidates  for  State  offices,  and  a  vote  in  that 
convention  decides^who  shall  be  the  party  nominee  for  the 
senatorahipf  This  vote  binds  the  party  within  and  witliout 
the  State  legislature,  and  at  the  election  of  members  for  the 
State  legislature,  which  immediatelv  precedes  the  occurrence 
of  the  senatorial  vacancy,  candidates  for  seats  in  that  legisla- 
ture are  frequently  expected  to  declare  for  which  aspirant  to 
the  senatorship  they  will,  if  elected,  give  their  votes.®  Some- 
times   the    aspirant,    who    is    of    course    a    leading    State 

The  Constitution  of  the  State  of  Nebraska  (1875)  aUows  the  elec- 
tors, in  voting  for  members  of  the  State  legislature,  to  "express  by 
ballot  their  preference  for  some  person  for  the  office  of  U.  S.  senator. 
The  TOtes  cast  for  such  candidates  shall  be  canvassed  and  returned 
in  the  same  manner  as  for  State  officers."  This  is  an  attempt  to  evade 
and.  by  a  side  wind,  defeat  the  provision  of  the  Federal  Constitution 
whl<di  vests  the  choice  in  the  legislature. 
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politician,  goes  on  the  stump  in  the  interests  of  those 
candidates  for  the  legislature  who  are  prepared  to 
support  him,  and  urges  his  own  claims  "while  urging  theirs.^® 
I  do  not  say  that  things  have,  in  most  States,  gone  so  far  as 
to  make  the  choice  hy  the  legislature  of  some  particular  person 
as  senator  a  foregone  conclusion  when  the  legislature  has  been 
elected.  Circumstances  ^ay  change;  compromises  may  be 
necessary ;  still,  it  is  now  generally_true  that  a  greatly  reduced 
freedom  of  choice  remains  with  the  legislature.  fPhe  people, 
or  rather  those  wire-pullers  who  manage  the  people  and  act  in 
their  name,  have  practically  settled  the  matter  at  the  election 
of  the  State  legislature. ;  So  hard  is  it  to  make  any  scheme  of 
indirect  election  work  according  to  its  original  design ;  so  hard 
is  it  to  keep  even  a  written  and  rigid  constitution  from  bending 
and  warping  under  the  actual  forces  of  politics.^^ 

^^his  happened  recently  in  Nebraska,  and  seems  t'o  be  not  uncom- 
mon. The  famous  struggle  of  Mr.  Douglas  and  Mr.  Lincoln  for  the 
Illinois  senatorship  in  1858  was  conducted  in  a  stump  campaign. 

"A  proposal  recently  made  to  amend  the  Federal  Constitution  by 
taking  the  election  of  senators  away  from  the  legislatures,  in  order 
to  vest  it  in  the  people  of  each  State,  is  approved  by  some  JudiciouB 
publicists,  who  think  that  bad  candidates  will  have  less  chance  with 
the  party  at  large  and  the  people  than  they  now  have  in  bodies  apt 
to  be  controlled  by  a  knot  of  party  managers.  A  nomination  made 
for  a  popular  election  will  at  least  be  made  publicly,  whereas  now  a 
nomination  for  an  election  by  a  legislature  may  be  made  aeeretly.  I 
subjoin  the  form  which  this  proposal  took  in  1881  as  a  apeoimen  of 
the  form  in  which  amendments  to  the  Constitution  may  be  aubmltted 
to  Congress: 

46th  Congress,    ^^  "^^^  House  of  Rbpresbntatiyss, 
3rd  Session.  3igt  January,  1881. 

Rehd  twice,  referred  to  the  Committee  on  the  Judiciary,  and  or- 
dered to  be  printed. 
Mr.  Weaver  introduced  the  following  Joint  resolution: — 

Joint  Resolution 

Proposing  an  amendment  to  the  Constitution  of  the  United  States, 
providing  for  the  election  of  Senators  by  vote  of  the  people. 

Resolved,  by  the  Senate  and  House  of  Representatives  of  th€  United 
States  of  America  in  Congress  assembled  (two-thirds  qf  each  Saute 
concurring  therein),  That  the  following  is  hereby  proposed  as  an 
amendment  to  the  Constitution  of  the  United  States,  and  when  rati- 
fied by  the  Legislatures  of  three- fourths  of  the  several  States,  sball 
be  valid,  to  all  intents  and  purposes,  as  a  part  of  the  Constitution,  to 
wit:— 

Article — 

That  so  much  of  section  third,  article  first,  of  the  Constitution  of 
the  United  States  as  provides  that  the  Senators  of  the  United  States 
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Members  of  the  Senate  vote  as  individuals,  that  is  to  say, 
the  vote  a  senator  gives  is  his  own  and  not  that  of  his  State. 
It  was  otherwise  in  the  Congress  of  the  old  Confederation  be- 
fore 1789 ;  it  is  otherwise  in  the  present  Federal  Council  of  the 
German  Empire,  in  which  each  State  votes  as  a  whole,  though 
the  number  of  her  votes  is  proportioned  to  her  population. 
Accordingly,  in  the  American  Senate,  the  two  senators  from  a 
State  may  belong  to  opposite  parties;  and  this  often  happens 
in  the  case  of  senators  from  States  in  which  the  two  great 
parties  are  pretty  equally  balanced,  and  the  majority  oscillates 
betweer  them.^*  Suppose  Ohio  to  have  to  elect  a  senator  in 
1886.  The  Democrats  have  a  majority  in  the  State  legisla- 
ture ;  and  a  Democrat  is  therefore  chosen  senator.  In  1888  the 
other  Ohio  senatorship  falls  vacant.  But  by  this  time  the 
balance  of  parties  in  Ohio  has  shifted.  The  Republicans  con- 
trol the  legislature ;  a  Republican  senator  is  therefore  chosen, 
and  goes  to  Washington  to  vote  against  his  Democratic  col- 
league. This  fact  has  largely  contributed  to  render  the  sena- 
tors independent  of  the  State  legislatures,  for  as  these  lat 
bodies  sit  for  short  terms  (the  larger  of  the  two  houses  usua 
for  two  years  only)  |  a  senator  has  during  the  greater  part  of 
his  six  years'  term  to  look  for  re-election  not  to  the  present 
but  to  a  future  State  legislature.^^ )  ' 

The  length  of  the  senatorial  term  was  one  of  the  provisions 
of  the  Constitution  which  were  most  warmly  attacked  and 
defended  in  1788.  A  "six  years'  tenure,  it  was  urged,  would 
turn  the  senators  into  dangerous  aristocrats,  forgetful  of  the 

shall  be  chosen  by  the  Legislatures  thereof  shall  be  amended  so  that 
the  same  shall  read  as  follows: — 

•*The  Senate  of  the  United  States  shall  be  composed  of  two  Senators 
from  each  State,  to  be  chosen  by  the  vote  of  the  qualified  electors  in 
said  States,  respectively,  and  at  such  time  as  shall  be  determined  by 
Act  of  Congress." 

Similar  proposals  have  been  repeatedly  made  in  subsequent  Con- 
gresses, but  never  accepted  by  either  House. 

'It  was  arranged  from  the  beginning  of  the  Federal  Government 
that  the  two  senatorships  from  the  same  State  should  never  be  vacant 
at  the  same  time. 

'^f  a  vacancy  occurs  in  a  senatorship  at  a  time  when  the  State 
legislature  is  not  sitting,  the  executive  of  the  State  is  empowered  to 
fill  it  up  until  the  next  meeting  of  the  State  legislature.  This  is 
sometimes  an  important  power,  especially  if  the  vacancy  occurs  at  a 
time  when  pfirties  are  equally  divided  in  the  Senate. 
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legislature  which  had  appointed  them ;  and  some  went  so  far 
as  to  demand  that  the  legislature  of  a  State  should  have  the 
right  to  recall  its  senators."  Experience  has  shown  that  the 
term  is  by  no  means  too  long;  and  its  length  is  one  among  the 
causes  which  have  made  it  easier  for  senators  than  for  mem- 
bers of  the  House  to  procure  re-election,  a  result  which,  thougl; 
it  offends  the  doctrinaires  of  democracy,  has  worked  well  for 
the  country.  Senators  from  the  smaller  States  are  more  f re- 
quentlv  re-elected"than  those  from  the  larger,  becauflg  ift  tiie 
small  States  the  competition  of  ambitious  men  is  less  keen, 
politics  less  changeful,  the  people  perhaps  more  steadily  at^ 
tached  to  a  man  whom  thev  have  once  honoured  with  their 
confidence.  The  senator  from  such  a  State  generally  finds  it 
TOore  easy  to  maintain  his  influence  over  his  own  legislature; 
not  to  add  that  if  the  State  should  be  amenable  to  the  power 
of  wealth,  his  wealth  will  tell  far  more  than  it  could  in  a  large 
State.  Yet  no  small  State  was  ever  more  controlled  bv  one 
man  than  the  great  State  of  Pennsylvania  by  3£r^  Simon 

meron,  who  represented  it  for  eighteen  years.  In  recent 
IS  the  senators  from  the  small  States,  such  as  Bhode 
Island,  Vermont,  and  Delaware,  who  have  been  most  fre- 
quently re-elected.  The  average  age  of  the  Senate  is  less  than 
might  be  expected.  Three-fourths  of  its  members  arp  nnder 
sixty.  The  importance  of  the  State  he  represents  makes  no 
great  difference  to  the  influence  which  a  senator  enjoys;  this 
depends  on  his  talents,  experience,  and  character;  and  as  the 
small  State  Senators  have  often  the  advantage  of  long  service 
and  a  safe  seat,  they  are  often  among  the  most  influential. 

The  Senate  resembles  the  Upper  Houses  of  Europe,  and 
differs  from  those  of  the  British  colonies,  and  of  most  of  the 
States  of  the  Union,  in  being  a  permanent  body.  It  does  not 
change  all  at  once,  as  do  bodies  created  by  a  single  popular 
election,  but  undergoes  an  unceasing  ])rocess  of  gradual  change 

"This  was  recommended  by  a  Pennsylvania  Convention,  which  met 
after  the  adoption  of  the  Constitution  to  suggest  amendments.  See 
Elliot's  Debates f  11.  p.  543.  It  was  also  much  pressed  by  some  mem- 
bers of  the  New  York  Convention.  A  State  legislature  sometimes 
passes  resolutions  Instructing  its  senators  to  vote  in  a  partlenlar 
way,  but  the  senators  are,  of  course,  in  no  way  bound  to  regard  such 
Instnictions. 
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and  Tenewaly  like  a  lake  into  which  streams  bring  fresh  water 
to  replace  that  which  the  issuing  river  carries  out.  This  pro- 
vision was  designed  to  give  the  Senate  that  permanency  of 
composition  which*  might  qualify  it  to  conduct  or  control  the 
foreign  policy  of  the  nation.^"  An  incidental  and  more  valu- 
able result  has  been  the  creation  of  a  set.ofjtradrtions  and  a 
corporate  spirit  which  have  tended  to  form  habits  of  dignity 
and  self-respect.  The  new  senators,  being  always  in  a  minor- 
i^,  are  readily  assimilated ;  and  though  the  balance  of  power 
shifts  from  one  party  to  another  according  to  the  predomi-  , 
nance  in  the  State  legislatures  of  one  or  other  party,  it  shifts 
more  slowly  than  in  bodies  directly  chosen  all  at  once,  and  a ' 
policy  is  therefore  less  apt  to  be  suddenly  reversed.  *, 

The  legislative  powers  of  the  Senate  being,  except  in  one  i 
point,  the  same  as  those  of  the  House  of  Representatives,  will 
be  described  later.  That  one  point  is  a  restriction  as  regards 
money  bills.  On  the  ground  that  it  is  only  by  the  direct  rep- 
resentatives of  the  people  that  taxes  ought  to  be  levied,  and  in 
obvious  imitation  of  the  venerable  English  doctrine,  which  h 
already  found  a  place  in  several  State  constitutions,  the 
stitution  (Art.  i  §  7)  provides  that  "All  bills  for  raising 
enue  shall  originate  in  the  House  of  Representatives,  but  the 
Senate  may  propose  or  concur  with  amendments,  as  on  other 
biUs.^'  In  practice,  while  the  House  strictly  guards  its  right 
of  origination,  the  Senate  largely  exerts  its  power  of  amend- 
ment, and  wrangles  with  the  House  over  taxes,  and  still  more 
keenly  over  appropriations.  Almost  every  session  ends  with  a 
dispute,  a  conference,  a  compromise.  The  system  of  committees, 
which  is  the  most  remarkable  feature  of  the  Senate's  legisla- 
tive procedure,  will  be  considered  in  a  subsequent  chapter, 
while  a  note  to  the  present  chapter^'  presents  an  abstract  of 
some  of  the  more  noteworthy  of  its  rules.  Among  those  rules 
there  is  none  providing  for  a  closure  of  debate,  or  limiting  the 
length  either  of  a  debate  or  of  a  speech.  The  Senate  is  proud 
of  having  conducted  its  business  without  the  aid  of  such  regu- 

»See  Federalist,  No.  1x1..  and  Hamilton's  argument  in  the  New  York 
3tate  Convention.     Elliot's    Debates,  vol.  11.  p.  307. 
^*Tlii8  note  will  be  found  at  the  end  of  this  volume. 
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lations,  and  ttiis  has  been  due,  not  merely  to  the  small  size 
of  the  assembly,  but  to  the  sense  of  its  dignity  which  has  usu- 
ally pervaded  its  members,  and  to  the  power  which  the  opinion 
of  the  whole  body  has  exercised  on  each.  Where  every  man 
knows  his  colleagues  intimately,  each,  if  he  has  a  character 
to  lose,  stands  in  awe  of  the  others,  and  has  so  strong  a  sense 
of  his  own  interest  in  maintaining  the  moral  authority  of  the 
Chamber,  that  he  is  slow  to  resort  to  extreme  methods  which 
might  lower  it  in  public  estimation.  Till  recently,  systematic 
obstnction,  or,  as  it  is  called  in  America,  "filibustering,** 
familiar  to  the  House,  was  almost  unknown  in  the  calmer  air 
of  the  Senate.  When  it  was  applied  some  years  ago  by  the 
Democratic  senators  to  stop  a  bill  to  which  they  strongly  ob- 
jected, their  conduct  was  not  disapproved  by  the  country,  be- 
cause the  whole  party,  a  minority  very  little  smaller  than  the 
Eepublican  majority,  supported  it,  and  people  believed  that 
nothing  but  some  strong  reason  would  have  induced  the  whole 
I  :•''       '  i        '.     V.  v.  •■!!  igly  the  majority  yielded.    Although 

-  /"  body  makes  the  despatch  of  business 

■  ■''.  I.        "■■..    ;rly,  it  is  hardly  likely  that  the  Sen- 
'1  :■  V  *     .lation  limiting  debate,  for  it  prides 

iiseii  on  its  traditions,  and  likes  to  mark  the  contrast  between 
its  own  good  manners  and  the  turbulence  of  the  more  numer- 
ous House.  In  the  winter  session  of  1883,  the  rules  of  proced- 
ure were  subjected  to  a  thorough  revision,  but  no  proposal  of 
this  nature  was  made. 

Divisions  are  taken,  not  by  separating  the  senators  into 
lobbies  and  counting  them,  as  in  the  British  Parliament,  but 
by  calling  the  names  of  senators  alphabetically.    Th'"  p-->c4^7 
tution  provides  that  one-fifth  of  those  present  ma^ 
that  the  Yeas  and  Nays  be  entered  in  the  journal.    I'. 
ator  answers  to  his  name  with  Aye  or  No.    He  may.  iiov  < ' 
ask  the  leave  of  the  Senate  to  abstain  from  voting;  aiil  i'  .  • 
paired,  he  states,  when  his  name  is  called,  that  he  has 
with  such  and  such  another  senator,  and  is  therefore 
No  one  is  permitted  to  speak  more  than  twice  to  tbe  .sai. 
question  on  the  same  day. 

When  the  Senate  goes  into  executive  session^  tiie  gaUjiit 
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are  cleared  and  the  doors  closed,  and  the  obligation  of  secrecy 
is  supposed  to  be  enforced  by  the  penalty  of  expulsion  to  which 
a  senator,  disclosing  confidential  proceedings,  makes  himself 
liable.  Practically,  however,  newspaper  men  find  little  diffi- 
culty in  ascertaining  what  passes  in  secret  session.^^  The 
threatened  punishment  has  never  been  inflicted,  and  occasions 
often  arise  when  senators  feel  it  to  be  desirable  that  the  public 
should  know  what  their  colleagues  have  been  doing.  There 
has  been  for  some  time  past  a  movement  within  the  Senate 
against  maintaining  secrecy,  particularly  with  regard  ti  the 
confirming  of  nominations  to  office;  and  there  is  also  a  belief 
in  the  country  that  publicity  would  make  for  purity.  But 
while  some  of  the  black  sheep  of  the  Senate  love  darkness  be- 
cause their  works  are  evil,  other  members  of  undoubted  re- 
spectability defend  the  present  system  because  they  think  it 
supports  the  power  and  dignity  of  their  body. 

^^ecrecy  Is  said  to  be  better  observed  in  the  case  of  discussion  on 
treaties  than  where  appointments  are  in  question.     Some  years  ago 
a  Western  newspaper  published  an  account  of  what  took  place  in  a 
secret   session.     A  committee  appointed  to  inquire   into  the  matt^^ 
questioned  every  senator.     E^ch  swore  that  he  had  not  divulged  t^B 
proceedings,  and  the  newspap^  people  also  swore  that  their  infc^^ 
mation  did  not  oome  from  any  senator.  Nothing  could  be  ascertained, 
and  nobody  was  punished. 


CHAPTER   XI 

THE  BENATB  AS  AN  EXECUTIVE  AND  JUDICIAL  BODY 

The  Senate  is  not  only  a  legislative  but  also  an  executive 
Chamber;  in  fact  in  its  early  days  the  executive  functions 
seem  to  have  been  thought  the  more  important ;  and  Hamilton 
went  so  far  as  to  speak  of  the  national  executive  authority  as 
divided  between  two  branches,  the  President  and  the  Senate. 
These  executive  functions  are  two,  the  power  of  approving 
treaties,  and  that  of  confirming  nominations  to  oflSce  submitr 
ted  by  the  President. 

To  what  has  already  been  said  regarding  the  functions  of 

te  President  and  Senate  as  regards  treaties  (see  above,  Chap- 
r  VI.)  I  need  only  add  that  the  Senate  through  its.  .right 
of  confirming  or  rejecting  engagements  with  foreign  powers, 
Qgcures  a  general  control  over  foreign  policy.  It  is  in  the  dis- 
cretion of  the  President  whether  he  will  communicate  current 
neofotiations  to  it  and  take  its  advice  upon  them,  or  will  say 
nothing  till  he  lays  a  completed  treaty  before  it.  One  or  other 
course  is  from  time  to  time  followed,  according  to  the  nature 
of  the  case,  or  the  degree  of  friendliness  existing  betwtsen  the 
President  and  the  majority  of  the  Senate.  But  in  general, 
the  President's  best  policy  is  to  keep  the  leaders  of  the  sena- 
torial majority,  and  in  particular  the  committee  on  Foreign 
Relations,  informed  of  the  progress  of  any  pending  negotiation. 
He  thus  feels  the  pulse  of  the  Senate,  and  foresees  what  kind 
of  arrangement  he  can  induce  it  to  sanction,  while  at  the  same 
.  time  a  good  understanding  between  himself  and  his  coadj«% 
tors  is  promoted.  It  is  well  worth  his  while  to  keep  the  Senate 
in  good  humour,  for,  like  other  assemblies,  it  has  a  collective 
self-esteem  which  makes  it  seek  to  gain  all  the  informatioii 
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and  power  it  can  draw  in.  The  right  of  going  into  secret  ses- 
sion enables  the  whole  Senate  to  consider  despatches  commimi- 
cated  by  the  President ;  and  the  more  important  ones,  having 
first  been  submitted  to  the  Foreign  Eelations  committee,  are 
thus  occasionally  discussed  without  the  disadvantage  of  pub- 
licity. Of  course  no  momentous  secret  can  be  long  kept,  even 
by  the  committee,  according  to  the  proverb  in  the  Elder  Edda 
— "Tell  one  man  thy  secret,  but  not  two ;  if  three  know,  the 
world  knows.'' 

This  control  of  foreign  policy  by  the  Senate  goes  far  to 
meet  that  terrible  difficulty  which  a  democracy,  or  indeed  any 
free  government,  finds  in  dealing  with  foreign  Powers.  If 
every  step  to  be  taken  must  be  previously  submitted  to  the 
governing  assembly,  the  nation  is  forced  to  show  its  whole 
hand,  and  precious  opportunities  of  winning  an  ally  or  striking 
a  bargain  may  be  lost.  If  on  the  other  hand  the  executive  is 
permitted  to  conduct  negotiations  in  secret,  there  is  always 
the  risk,  either  that  the  governing  assembly  may  disavow 
what  has  been  done,  a  risk  which  makes  foreign  states  legitir. 
mately  suspicious  and  unwilling  to  negotiate,  or  that  the  na- 
tion may  have  to  ratify,  because  it  feels  bound  in  honour  by 
the  act  of  its  executive  agents,  arrangements  which  its  judg- 
ment condemns.  The  frequent  participation  of  the  Senate  in 
negotiations  diminishes  these  difficulties,  because  it  apprises 
the  executive  of  what  the  judgment  of  the  ratifying  body  is 
likely  to  be,  and  it  commits  that  body  by  advance.  The  neces- 
sity of  ratification  by  the  Senate  in  order  to  give  effect  to  a 
treaty,  enables  the  country  to  retire  from  a  doubtful  bargain, 
though  in  a  way  which  other^  Powers  find  disagreeable, 
as  England  did  when  the  Senate  rejected  the  Reverdy  John- 
son treaty  of  1869.  European  statesmen  may  ask  what  be- 
comes under  such  a  system  of  the  boldness  and  promptitude 
80  often  needed  to  effect  a  successful  coup  in  foreign  policy, 
or  how  a  consistent  attitude  can  be  maintained  if  there  is  in 
the  chairman  of  the  Foreign  Eelations  committee  a  sort  of  sec- 
ond foreign  secretary.  The  answer  is  that  America  is  not 
Europe.  The  problems  which  the  Foreign  Office  of  the  United 
States  has  to  deal  with  are  far  fewer  and  usually  far  simpler 
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than  those  of  the  Old  World.  The  republic  keeps  consistent!)'' 
to  her  own  side  of  the  Atlantic ;  nor  is  it  the  least  of  the  merits 
of  the  system  of  senatorial  control  that  it  has  tended,  by  dis- 
couraging the  executive  from  schemes  which  may  prove  result- 
less,  to  diminish  the  taste  for  foreign  enterprises,  and  to  save 
the  country  from  being  entangled  with  alliances,  protectorates, 
responsibilities  of  all  sorts  beyond  its  own  frontiers.  It  is  the 
easier  for  the  Americans  to  practise  this  reserve  because  they 
need  no  alliances,  standing  unassailable  in  their  own  hemi- 
sphere. The  circumstances  of  England,  with  her  powerful 
European  neighbors,  her  Indian  Empire,  and  her  colonies 
scattered  over  the  world,  are  widely  different.  Yet  different 
ae  the  circumstances  of  England  are,  the  day  may  come  when 
in  England  the  question  of  limiting  the  at  present  all  but 
unlimited  discretion  of  the  executive  in  foreign  affairs  will 
have  to  be  dealt  with;*  and  the  example  of  the  American 
Senate  will  then  deserve  and  receive  careful  study.  Yet  it 
must  be  remembered  that  many  of  the  most  important  acts 
done  in  the  sphere  of  foreign  relations  are  purely  executive 
acts  (as,  for  instance,  the  movement  of  troops  and  ships) 
which  the  Senate  cannot  control. 

The  Senate  may  and  occasionally  does  amend  a  treaty,  and 
return  it  amended  to  the  President.  There  is  nothing  to 
prevent  it  from  proposing  a  draft  treaty  to  him,  or  asking  him 
to  prepare  one,  but  this  is  not  the  practice.  For  ratification 
a  vote  of  two-thirds  of  the  senators  present  is  required.  This 
gives  great  power  to  a  vexatious  minority,  and  increases  the 
danger,  evidenced  by  several  incidents  in  the  history  of  the 
Union,  that  the  Senate  or  a  faction  in  it  may  deal  with  foreign 
policy  in  a  narrow,  sectional,  electioneering  spirit.  When  the 
interest  of  any  group  of  States  is,  or  is  supposed  to  be,  opposed 
to  the  making  of  a  given  treaty,  that  treaty  may  be  defeated 
by  the  senators  from  those  States.    They  tell  the  other  sena- 

^Parhament  may,  of  course.  Interfere,  and  sometimes  does  inter- 
fere; but  the  parliamentary  majority  which  supports  the  ministry  of 
the  day  usually  (and  probably  wisely)  forbears  to  press  the  Foreign 
OflQce  for  information  which  it  is  declared  to  be  undesirable  to  furnish. 

In  1886  a  resolution  was  all  but  carried  in  the  House  of  Commons, 
desiring  all  treaties  to  be  laid  before  Parliament  for  its  approval  be- 
fore being  finally  concluded. 
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tors  of  their  own  party  that  the  prospects  of  the  party  in  the 
district  of  the  country  whence  they  come  will  be  improved  if 
the  treaty  is  rejected  and  a  bold  aggressive  line  is  taken  in 
further  negotiations.  Some  of  these  senators,  who  care  more 
for  the  party  than  for  justice  or  the  common  interests  of  the 
country,  rally  to  the  cry,  and  all  the  more  gladly  if  their 
party  is  opposed  to  the  President  in  power,  because  in  defeat- 
ing the  treaty  they  humiliate  his  administration.  Supposing 
their  party  to  command  a  majority,  the  treaty  is  probably 
rejected,  and  the  settlement  of  the  question  at  issue  perhaps 
indefinitely  postponed.  It  may  be  thought  that  the  party 
acting  so  vexatiously  will  suffer  in  public  esteem.  This  hap- 
pens in  extreme  cases ;  but  the  public  are  usually  so  indifferent 
to  foreign  affairs,  and  so  little  skilled  in  judging  of  them, 
that  offences  of  the  kind  I  have  described  may  be  committed 
with  practical  impunity.  It  is  harder  to  fix  responsibility  on 
a  body  of  senators  than_oiL.lhe  executive;  and  whereas  the 
executive  has  usually  an  interest  in  settling  diplomatic  trou- 
bles, whose  continuance  it  finds  annoying,  the  Senate  has  no 
such  interest,  but  is  willing  to  keep  them  open  so  long  as  there 
is  a  prospect  of  sucking  some  political  advantage  out  of  them. 
The  habit  of  using  foreign  policy  for  electioneering  purposes 
is  not  confined  to  America.  We  have  seen  it  in  England,  we 
have  seen  it  in  France,  we  have  seen  it  even  in  monarchical 
Germany.  But  in  America  the  treaty-confirming  power  of  the 
Senate  opens  a  particularly  easy  and  tempting  door  to  such 
practices. 

The  other  executive  function  of  the  Senate,  that  of  confirm- 
ing nominatioms  submitted  by  the  President,  has  been  dis- 
cussed in  the  chapter  on  the  powers  of  that  oflficer.  It  is  there 
explained  how  senators  have  used  their  right  of  confirmation 
to  secure  for  themselves  a  huge  mass  of  Federal  patronage, 
and  how  by  means  of  this  right,  a  majority  hostile  to  the 
President  can  thwart  and  annoy  him.  Quite  recently  a  patron- 
age dispute  arose  between  President  Cleveland  and  the  Eepub- 
lican  majority  in  the  Senate.  They  required  the  President  to 
send  to  the  Senate  along  with  each  nomination  to  a  place  va- 
cant by  the  removal  of  the  previous  holder,  not  only  a  state- 
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ment  of  reasons  for  the  removal,  but  .  i'  :'rit  "*  pers  in  the 
possession  of  the  executive  relating  to  f'n.  mai^-  .  The  Presi- 
dent seems  to  have  been  willing  to  -  lii^.  i  "^  reasons,  while 
denying  the  legal  right  of  the  Sena?  ■  r.Nj..i.e  them,  but  he 
refused  to  transmit  such  document-  i-  i*^  <i(  -aed  confidentiaL 
The  Senate  complained  and  pap  in  re^HOuons,  but  had  of 
course  no  power  to  compel  thf-  ''r^ifle'-i'^  compliance.  It 
was  suggested  by  some  senator  t-at  ^.\\c-  'nie  remedy  for  im- 
proper removals  from  partip^'ji  'Tioriv'-  would  be  that  the 
Senate  should  discuss  nomine  '>»i:;  jvii-:-  ly,  instead  of,  as  now, 
in  secret  executive  session.  Thib  v.  »;ld  be  the  best  way  of 
putting  the  President  in  the  wrong,  if  he  made  bad  nomina- 
tions, and  of  putting  the  Senate  in  the  right  if  it  refused  to 
confirm  nominations  where  no  adequate  ground  for  the  re- 
moval of  the  prior  incumbent  had  been  shown,  i  Public  discus- 
sion certainly  seems  the  plan  most  conformable  to  a  democratic 
government,  and  a  European  observer  is  surprised  that  Amer- 
ican opinion  allows  such  important  business  to  be  transacted 
with  closed  doors.  ) 

Does  the  control  of  the  Senate  operate  to  prevent  abuses  of 
patronage  by  the  President?  To  some  extent  it  does,  yet  less 
completely  than  could  be  wished.  When  the  majority  belongs 
to  the  same  party  as  the  President,  appointments  are  usually 
arranged,  or  to.  use  a  familiar  expression,  ^'squared,**  between 
them,  with  a  view  primarily  to  party  interests.  When  the 
majority  is  opposed  to  the  President,  they  are  tempted  to  agree 
to  his  worst  appointments,  because  such  appointments  discredit 
him  and  his  party  with  the  country,  and  become  a  theme  of 
hostile  comment  in  the  next  electioneering  campaign.  As  the 
initiative  is  his,  it  is  the  nominating  President,  and  not  the 
confirming  Senate,  whom  public  opinion  will  condemn.  These 
things  being  so,  it  may  be  doubted  whether  this  executive  func- 
tion of  the  Senate  is  now  a  valuable  part  of  the  Constitution. 
It  was  designed  to  prevent  the  President  from  making  himself 
a  tyrant  by  filling  the  great  offices  with  his  accomplices  or  tools. 
That  danger  has  passed  away,  if  it  ever  existed ;  and  Congress 

^has  other  means  of  muzzling  an  ambitious  chief  magistrate. 

.  The  more  fuUy  responsibility  for  appointments  can  be  concen* 
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trated  upon  him,  and  the  fewer  the  secret  inflneneea  to  which 
he  IB  exposed,  the  better  will  his  appointments  be.]  On  the 
other  hand,  it  must  be  admitted  that  the  participation  of  the 
Senate  causes  in  practice  less  friction  and  delay  than  might 
have  been  expected  from  a  dual  control.  The  appointments  to 
the  cabinet  offices  are  confirmed  as  a  matter  of  course.  Those 
of  diplomatic  officers  are  seldom  rejected.  "Little  tiffs''  are 
frequent  when  the  senatorial  majority  is  in  opposition  to  the 
executive,  but  the  machinery,  if  it  does  not  work  smoothly, 
works  well  enough  to  carry  on  the  ordinary  business  of  the 
country. 

The  judicial  function  of  the  Senate  is  to  sit  as  a  High  Court 
for  the  trial  of  persons  impeached  by  the  House  of  Representa- 
tives. The  senators  "are  on  oath  or  affirmation,''  and  a  vote 
of  two-thirds  of  those  present  is  needed  for  a  conviction.  Of 
the  process,  as  affecting  the  President,  I  have  spoken  in  Chap- 
ter V.  It  is  applicable  to  other  officials,  including  Federal 
judges.  Besides  President  Johnson,  six  persons  in  all  have 
l)een  impeached,  viz.  :— 

Four  Federal  judges,  of  whom  two  were  acquitted,  and  two 
<x)nvicted,  one  for  habitual  drunkenness,  and  the  other  for 
laving  joined  the  Secessionists  of  1861.  We  shall  see  pres- 
ently that  impeachment  is  the  only  means  by  which  a  Federal 
Judge  can  be  got  rid  of. 

One  senator,  who  was  acquitted  for  want  of  jurisdiction,  the 
Senate  deciding  that  a  senatorship  is  not  a  "civil  office*'  within 
ihe  meaning  of  Art.  iii  §  4  of  the  Constitution. 

One  minister,  a  secretary  of  war,  who  resigned  before  the 
impeachment  was  actually  preferred,  and  escaped  on  the 
ground  that  being  a  private  person  he  was  not  impeachable. 

Rare  as  this  method  of  proceeding  is,  it  could  not  be  dis- 
pensed with,  and  it  is  better  that  the  Senate  should  try  cases 
in  which  a  political  element  is  usually  present,  than  that  the 
impartiality  of  the  Supreme  Court  should  be  exposed  to  the 
criticism  it  would  have  to  bear,  did  political  questions  come 
before  it.  Most  senators  are  or  have  been  lawyers  of  eminence, 
so  that  so  far  as  legal  knowledge  goes  they  are  competent 
members  of  a  court. 


CHAPTER   XII 
THE  senate:  its  wobeing  and  ikflubncb 

The  Americans  consider  the  Senate  one  of  the  successes  of 
their  Constitution^  a  worthy  monum^it  of  the  wisdom  and 
foresight  of  its  founders.  Foreign  observers  have  repeated 
this  praise^  and  have  perhaps,  in  their  less  perfect  knowledge, 
sounded  it  even  more  loudly. 

The  aims  with  which  the  Senate  was  created,  the  purposes  it 
was  to  fulfil,  are  set  forth,  under  the  form  of  answers  to  objec- 
tions, in  five  letters  (Ixi.-lxv.),  all  by  Alexander  Hamilton,  in 
the  Federalist.^    These  aims  were  the  five  following: — 

To  conciliate  the  spirit  of  independence  in  the  several 
States,  by  giving  each,  however  small,  equal  represoitation 
with  every  other,  however  large,  in  one  branch  of  the  national 
government. 

To  create  a  council  qualified,  by  its  moderate  size  and  the 
experience  of  its  members,  to  advise  and  check  the  President 
in  the  exercise  of  his  powers  of  appointing  to  ofiBce  and  ccm- 
cluding  treaties. 

To  restrain  the  impetuosity  and  fickleness  of  the  popular 
House,  and  so  guard  against  the  effects  of  gusts  of  passion  or 
sudden  changes  of  opinion  in  the  people. 

To  provide  a  body  of  men  whose  greater  experi^ce;,  longer 
term  of  membership,  and  comparative  independence  of  popular 
election,  would  make  them  an  element  of  stability  in  the  gov- 
ernment of  the  nation,  enabUng  it  to  maintain  its  character 
in  the  eyes  of  foreign  States,  and  to  preserve  a  continaity  of 
policy  at  home  and  abroad. 

'See  also  Hamilton's  speeches  in  the  New  York  Convention.— VUiot'i 
Debates,  il.  p.  301  sqq. 
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to  establish  a  Court  proper  for  the  trial  of  impeachmenta, 
medy  deemed  necessary  to  prevent  abuse  of  power  by  the 
stive. 
All  of  these  five  objects  have  been  more  or  less  perfectly 
attained ;  and  the  Senate  haa  acquired  a  position  in  the  gov- 
ernment of  the  nation  which  Hamilton  scarcely  ventured  to 
hope  for.  In  1788  he  wrote ;  "  Against  the  force  of  the  imme- 
diate representatives  of  the  people  nothing  will  be  able  to 
maintain  even  the  constitutional  authority  of  the  Senate,  but 
8uch  a  display  of  enlightened  policy,  and  attachment  to  the 
public  good,  aa  will  divide  with  the  House  of  Representatives 
the  affections  and  support  of  the  entire  body  of  the  people 
ihemaelves." 

It  may  be  doubted  whether  the  Senate  has  excelled  the 
House  in  attachment  to  the  public  good;  but  it  haa  certainly 
thown  greater  capacity  for  managing  the  public  business,  and 
liaa  won  the  respect,  if  not  the  aSections,  of  the  people,  by  its 
sustained  intellectual  power. 

The  Federalist  did  not  think  it  necessary  to  state,  nor  have 
AmeriCHJis  generally  realized,  that  this  masterpiece  of  the  Con- 
rtitution-maketa  was  in  fact  a  happy  accident.  No  one  in  the 
Convention  of  1787  aet  out  with  the  idea  of  such  a  Senate  as 
nliimately  emerged  from  their  deliberations.  It  grew  up  under 
the  hands  of  the  Convention,  as  the  result  of  the  necessity  for 
rwoDciling  the  conilictiug  demands  of  the  large  and  the  small 
SUtea,  The  concession  of  equal  representation  in  the  Senate 
mduced  the  small  States  to  accept  the  principle  of  representa- 
"Mi  according  to  population  in  the  House  of  Representatives; 
^i  a  series  of  compromises  between  the  advocates  of  popular 
ptn*er,  aa  embodied  in  the  House,  and  those  of  monarchical 
F^wer,  aa  embodied  in  the  President,  led  to  the  allotment  of 
"^tributes  and  functions  which  have  made  the  Senate  what  it 
^-  When  the  work  which  they  had  almost  unconsciously  pei- 
^'ed  waa  finished,  the  leaders  of  the  Convention  perceived  its 
"^^oeilence,  and  defended  it  by  arguments  in  wliich  we  feel  the 
^^Ui  of  sincere  conviction.  Yet  Ihe  conception  they  fofmed  of 
't  differed  from  the  reality  which  haa  been  evolved.  Although 
"^  had  created  it  ae  a  branch  of  the  l^islature,  they  thought 


I 


124  THE    NATIONAL.    GOV)^.  tK      •  -  • 

of  it  as  being  first  and  foremost  a  b "  ;         !  executive  func- 
tions.   And  this,  at  first,  it  was.    ^'^-       ;   *>  ons  of  the  old 
Congress  of  the  Confederation,  in  w*  i  ;    .    »  ^lelegates  of  the 
States  voted   by  States,  the  still  rarlv-r    rr.iitions  of  the 
executive  councils,  which  advised  the  g  *«   •    t    of  the  colonies 
while  still  subject  to  the  British  Crc*^  .■    --'v  .   about  the  Sen- 
ate and  affected  the  minds  of  the  h^.  ■  It  was  a  small 
body,  originally  of  twenty-six,  ever    m   I'^i     of  thirty-four 
members  only,  a  body  not  ill  fitted  »'o!  ■  w   tive  work.    Its 
members,  regarding  themselves  as  a  m^   .  f    ongress  of  am- 
bassadors from  their  respective  States,  were  accustomed  to 
refer  for  advice  and  instructions  each  to  his  State  legislature. 
So  late  as  1828,  a  senator  after  arguing  strongly  against  a 
measure,  declared  that  he  would  nevertheless  vote  for  it,  be- 
cause he  believed  his  State  to  be  in  its  favour.*    For  the  first 
five  years  of  its  existence,  the  Senate  sat  with  closed  doors, 
occupying  itself  chiefly  with  the  confidential  business  of  ap- 
pointments and  treaties,  and  conferring  in  private  with  the 
ministers  of  the  President.    Not  till  1816  did  it  create,  in  imi- 
tation of  the  House,  those  Standing  Committees  which  the 
experience  of  the  House  had  shown  to  be,  in  bodies  where  the 
executive  ministers  do  not  sit,  the  necessary  organs  for  deal- 
ing with  legislative  business.  .Its  present  character  as  a  legisla^ 
tive  body,  not  less  active  and  powerful  than  the  other  branch 
of  Congress,  is  the  result  of  a  long  process  of  evolution^  a 
process  possible  (as  will  be  more  fully  explained  hereafter) 
even  under  the  rigid  Constitution  of  the  United  States,  because 
the  language  of  the  sections  which  define  the  competence  ol 
the  Senate  is  very  wide  and  general.    But  in  gaining  '  . '  * 
tive  authority,  it  has  not  lost  its  executive  functions,  a   h 
those  which  relate  to  treaties  are  largely  exercised      ■   i. 
advice  of  the  standing  Committee  on  Foreign  Relation       .'^ 
8Lh  respects  these  executive  functions  it  stands  alone  ^ii 
world.    No  European  state,  no  British  colony,  aitrusr'*  ?     ii 
elective  assembly  that  direct  participation  in  executive  'r. 
which  fhe  Senate  enjoys. 

'A  similar  statement  was  made  in  1883  by  a  Senator  from  /:    .'-r'' 
in  Justifying  his  vote  for  a  biU  he  disapproved. 
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It  haa  succeeded  by  effecting  that  chief  object  of  the  Fathers 
of  the  ConstitutioE,  the  creation  of  a  centre  of  gravity  in  the 
government,  an  authority  able  to  correct  and  check  on  the  one 
hand  the  "democratic  recIdeasnesE"  of  the  House,  on  the  other 
the  "monarchical  arahition"  of  the  President.  Placed  between 
the  two,  it  is  necessarily  tlie  rival  and  generally  the  opponent 
of  both.  The  House  can  accomplish  nothing  without  its  con- 
currence. The  President  can  be  checkmated  by  its  resistance. 
These  are,  so  to  speak,  negative  or  prohibitive  successes.  It 
has  achieved  less  in  the  way  of  positive  work,  whether  of  initi- 
ating good  legislation  or  of  improving  the  measures  which  the 
Honse  sends  it.  But  the  whole  scheme  of  the  American  Con- 
^stitution  tends  to  put  stability  above  activity,  to  sacrifice  the 
productive  energies  of  the  bodies  it  creates' to  their  power  of 
resisting  changes  in  the  general  fabric  of  the  government. 
The  Senate  has  succeeded  in  making  itself  eminent  and  re- 
spected. It  has  drawn  the  best  talent  of  the  nation,  ao  far 
as  that  talent  flows  to  politics,  into  its  body,  has  established 
En  intellectual  supremacy,  has  furnished  a  vantage  ground 
irom  which  men  of  ability  may  speak  with  authority  to  their 
iellow-citizens. 

To  what  causes  are  these  successes  to  be  ascribed  ?  Hamil- 
ton assumed  that  the  Senate  would  be  weaker  than  the  House 
«f  ReprcEentatives,  because  it  would  not  so  directly  spring 
Jrom,  speak  for,  be  looked  to  by,  the  people.  This  was  a  natu- 
ral view,  especially  as  the  analogy  between  the  position  of  the 
Senate  towards  the  House  of  Representatives  in  America,  and 
that  of  the  House  of  Lords  towards  the  House  of  Commons  in 
Great  Britain,  an  analogy  constantly  present  to  the  men  of 
1787,  seemed  to  suggest  that  the  larger  and  more  popular 
chamber  must  dwarf  and  overpower  the  smaller  one.  But  the 
Senate  has  proved  no  less  strong,  and  morally  more  influential, 
thaD  its  sister  House  of  Congress.  The  analogy  was  unsound, 
because  the  British  House  of  Lords  is  hereditary  and  the  Sen- 
ata  repreaentative.  In  these  days  no  hereditary  assembly,  be 
_ita  members  ever  so  able,  ever  so  wealthy,  ever  so  socially  i 
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fluential,  can  speak  with  the  authority  which  belongs  to  those 
who  speak  for  the  people.  Mirabeau's  famous  words  in.  the 
Salle  des  Menus  at  Versailles,  ^^e  are  here  by  the  will  of  the 
people,  and  nothing  but  bayonets  shall  send  us  hence,*'  express 
the  whole  current  of  modern  feeling ;  though  it  is  only  to-day 
that  the  belated  political  philosophers  of  England  are  awak- 
ening to  perceive  that  the  fault  of  their  House  of  Lords  is  not 
that  it  is  too  strong,  but  that  it  is  too  weak,  and  that  no  assem- 
bly can  now  be  strong  unless  it  is  representative.  Now  the 
Senate,  albeit  not  chosen  by  direct  popular  election,  does  repre- 
sent the  people;  and  what  it  may  lose  through  not  standing 
in  immediate  contact  with  the  masses,  it  gains  in  representing 
such  ancient  and  powerful  commonwealths  as  the  States.  A 
senator  from  New  York  or  Pennsylvania  speaks  for,  and  is 
responsible  to,  millions  of  men.  No  wonder  he  has  an  au- 
thority beyond  that  of  the  long-descended  nobles  of  Prussia,  or 
the  peers  of  Britain  whose  possessions  stretch  over  whole 
counties. 

This  is  the  first  reason  for  the  strength  of  the  Senate,  as 
compared  with  the  upper  chambers  of  other  countries.  It  is 
built  on  a  wide  and  solid  foundation  of  choice  by  the  people 
and  consequent  responsibility  to  them.  A  second  cause  is  to 
be  found  in  its  small  size.  A  small  body  educates  its  members 
better  than  a  large  one,  because  each  member  is  of  more  conse- 
quence, has  more  to  do,  sooner  masters  the  business  not  only 
of  his  committee  but  of  the  whole  bodv,  feels  a  livelier  sense 
of  the  significance  of  his  own  action  in  bringing  about  col- 
lective action.  There  is  less  disposition  to  abuse  the  freedom 
of  debate.  Party  spirit  may  be  as  intense  as  in  great  assem- 
blies, yet  it  is  mitigated  by  the  disposition  to  keep  on  friendly 
terms  with  those  whom,  however  much  you  may  dislike  them, 
you  have  constantly  to  meet,  and  by  the  feeling  of  a  conmion 
interest  in  sustaining  the  authority  of  the  body.  A  senator 
soon  gets  to  know  each  of  his  colleagues — ^they  were  originally 
only  twenty-five — and  what  each  of  them  thinks  of  him;  he 
becomes  sensitive  to  their  opinion ;  he  is  less  inclined  to  pose 
before  them,  however  he  may  pose  before  the  public*  ^ns 
the  Senate  formed,  in  its  childhood,  better  habits  in  diacoss- 
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ing  and  transacting  its  business  than  could  have  been  looked 
for  in  a  large  assembly ;  and  these  habits  its  maturer  age  re- 
tains. Itfl  comparative  permanence  has  also  worked  for  good. 
Sis  years,  which  seem  a  short  term  in  Europe,'  are  in  America 
a  long  term  when  compared  with  the  two  years  for  which  the 
'ouae  of  He  present  a  tives  and  the  Assemblies  of  nearly  all 
jthe  States  are  elected,  long  also  when  compared  with  the  swift- 
of  change  in  American  politics.  A  senator  has  the  op- 
portunity of  thoroughly  learning  his  work,  and  of  proving 
"lat  he  has  learnt  it.  He  becomes  slightly  more  independent 
[Of  his  constituency,*  which  in  America,  where  politicians  catch. 
,at  every  passing  breeze  of  opinion,  is  a  clear  gain.  He  is 
■jclieved  a  little,  though  only  a  little,  of  the  duty  of  going  on 
j'le  stump  in  his  State,  and  maintaining  his  influence  among 
local  politicians  there. 

The  smailueas  and  the  permanence  of  the  Senate  have,  how- 
ever, another  important  influence  on  its  character.    They  con- 
tribnte  to  one  main  cause  of  its  success,  the  superior  intel- 
■;nal  quality  of  its  members.     Every  European  who  haa 
lescribed  if,  has  dwelt  upon  the  capacity  of  those  who  compose 
and  most  have  followed  De  Tocqueville  in  attributing  this 
"capacity  to  the  method  of  double  election.     The  choice  of 
senators  by  the  State  legislatures  is  supposed  to  have  proved 
abetter  means  than  direct  choice  by  the  people  of  discovering 
and  selecting  the  fittest  men.    I  have  already  remarked  that 
practically  the  election  of  senators  has  hecome  a  popular  elec- 
tion, the  function  of  the  legislatures  being  now  little  more 
than  to  register  and  formally  complete  a  choice  already  made 
by  the  party  managers,  and  perhaps  ratified  in  the  party  con- 
vention.   But  apart  altogether  from  this  recent  development, 
and  reviewing  the  whole  hundred  years'  history  of  the  Senate, 
lithe  true  explanation  of  its  intellectual  capacity  is  to  be  found 
the  superior  attraction  which  it  has  for  the  ablest  and  most 
bilious  men.     A  senator  has  more  power  than  a  member 
.•seven  years  are  the  fuU  legnl.  aod  four  to  five  yeara  !□  practice 
average.  duratioD  of  a  British  House  of  Commons. 
.  few  yean  ago,  for  instBcee,  Mr.  Juatic^e  l/amar.  tben  senatoT  tor 
lalsalppl,   having   Incurred   the   die  pleas  ore  of  some   leadins   local 
..._. .,_._   .1  _    ...a    ._    ..._  __^  BucceBded    In    convlaclnB 
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of  the  House,  more  dignity,  a  longer  term  of  serricf .  .  - .  >re 
independent  position.  Hence  every  Federal  poiti  ;::  ;  ;.ii8 
at  a  senatorship,  and  looks  on  the  place  of  repret^enU^i  •  n .^  a 
stepping-stone  to  what  is  in  this  sense  an  Upper  TT  r  v.  t-iat 
it  is  the  House  to  which  representatives  seek  to  it -^u  .  •'  is 
no  more  surprising  that  the  average  capacity  of  .  •  St  vate 
should  surpass  that  of  the  House,  than  that  the  r.^  ^.f  ^bi- 
net  minister  of  Europe  should  be  abler  than  the  aveiage  uitm- 
ber  of  the  legislature. 

What  is  more,  the  Senate  so  trains  its  members  as  to  im- 
prove their  political  efficiency.  Several  years  of  service  in  a 
small  body,  with  important  and  delicate  executive  work,  are 
worth  twice  as  many  years  of  jostling  in  the  crowd  of  repre- 
sentatives at  the  other  end  of  the  Capitol.  If  the  Senate  does 
not  find  the  man  who  enters  it  already  superior  to  the  average 
of  Federal  politicians,  it  makes  him  superior.  But  natural 
selection,  as  has  been  said,  usually  seats  upon  its  benches  the 
best  ability  of  the  country  that  has  flowed  into  political  life, 
and  would  do  so  no  less  were  the  election  in  form  a  direct 
one  by  the  people  at  the  polls. 

Most  of  the  leading  men  of  the  last  sixty  years  have  sat  in 
the  Senate,  and  in  it  were  delivered  most  of  the  famous 
speeches  which  illumine,  though  too  rarely,  the  wearisome 
debates  over  State  rights  and  slavery  from  1825  till  1860. 
One  of  these  debates,  that  in  the  beginning  of  1830,  which 
called  forth  Daniel  Webster's  majestic  defence  of  the  Con- 
stitution, was  long  called  par  excellence  "the  great  debate  in 
the  Senate.'^' 

Of  the  seventy-six  senators  who  sat  in  the  foriy-eighth  Con- 
gress (in  1884)  31  had  sat  in  the  other  House  of  Congress, 
and  49  had  served  in  State  legislatures.*  In  the  fiftieth  Con- 
gress (1888)  29  had  sat  in  the  House  of  Representatives,  and 

'In  those  days  the  Senate  sat  in  that  smaller  chamber  which  is  now 
occupied  by  the  Supreme  Federal  Court. 

'I  cannot  be  sure  of  the  absolute  accuracy  of  these  figures,  which' 
I  have  compiled  from  the  Congressional  Directory,  because  some  sen- 
ators do  not  set  forth  the  whole  of  their  political  career.  The  pro- 
portion of  senators  who  have  previously  been  members  of  the  House 
of  Representatives  is  larger  among  the  senators  frpza  the  Older  8tAtes 
than  it  is  \VL  the  south  and  west. 
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49  in  State  legislatures.  Many  had  been  judges  or  State  gOT- 
eroors;  many  had  sat  in  State  conventions.  Nearly  all  had 
held  some  public  function.  A  man  must  have  had  consider- 
able experience  of  affairs,  and  of  human  nature  in  its  less 
engaging  aspects,  before  he  enters  this  august  conclave.  But 
experience  is  not  all  pain.  Practice  makes  perfect  in  evil- 
doing  no  less  than  in  wclt-doing.  The  habits  of  local  politics 
and  of  work  in  the  House  of  Representatives  by  which  the  nen- 
ators  have  been  trained,  while  they  develop  shrewdness  and 
qnictcness  in  all  characters,  tell  injuriously  on  characters  of 
the  meaner  sort,  leaving  men's  views  narrow,  and  giving  them 
a  taste  as  well  as  a  talent  for  intrigue. 

The  chamber  in  which  the  Senate  meets  is  rectangular,  hut 
the  part  occupied  by  the  seats  is  semicircular  in  form,  the 
Vice-President  of  the  United  States,  who  acts  as  presiding 
officer,  having  his  chair  on  a  marble  dais,  slightly  raised,  in 
the  centre  of  the  chord,  with  the  senators  all  turned  towards 
him  as  they  sit  in  curvinjr  rows,  each  in  an  arm-chair,  with  a 
desk  in  front  of  it.  The  floor  is  about  as  large  as  the  whole 
superficial  area  of  the  British  House  of  Commons,  hut  as  there 
are  great  galleries  on  all  four  sides,  running  back  over  the 
lobbies,  the  upper  part  of  the  chamber  and  its  total  air-«pace 
much  exceeds  that  of  the  English  house.  One  of  these  gal- 
leries is  appropriated  to  the  President  of  the  United  States; 
the  others  to  ladies,  diplomatic  representatives,  the  press,  and 
'le  public.  Behind  the  senatorial  chairs  and  desks  there  is  an 
'pen  space  into  which  strangers  can  be  brought  by  the  sena- 
tors, who  sit  and  talk  on  the  sofas  there  placed.  Members  of 
iioreign  legislatures  are  allowed  access  to  this  outer  "floor  of 
,the  Senate.'"'  There  is.  especially  when  the  galleries  are 
empty,  a  slight  echo  in  the  room,  which  obliges  most  speakers 
to  strain  their  voices.  Two  nr  three  pictures  on  the  walls 
somewhat  relieve  the  cold  tone  of  the  chamber,  with  its  marble 
platform  and  sides  unpierced  by  windows,  for  the  light  enters 
through  glass  compartments  in  the  ceiling. 

A  senator  always  addresses  the  Chair  "Mr.  President,"  and 
'A  graceful  courtesr  bi 
blalorlftD  of  the  United  I 
iyunu«s  tn  extreme  old  age  bis  patrlotlg 
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refers  to  other  senators  by  their  States,  "The  senator  from 
Ohio,"  "The  senator  from  Tennessee."  When  two  senators 
rise  at  the  same  moment,  the  Chair  calls  on  one,  indicating 
him  by  his  State,  "The  senator  from  Minnesota  has  the  floor/** 
Senators  of  the  Democratic  party  sit,  and  apparently  always 
have  sat,  on  the  right  of  the  chair,  Eepublican  senators  on  the 
left;  but,  as  already  explained,  the  parties  do  not  face  one 
another.  The  impression  which  the  place  makes  on  a  visitor 
is  one  of  business-like  gravity,  a  gravity  which  though  plain  is 
dignified.  It  has  the  air  not  so  much  of  a  popular  assembly 
as  of  a  diplomatic  congress.  The  English  House  of  Lords,  with 
its  fretted  roof  and  windows  rich  with  the  figures  of  departed 
kings,  its  majestic  throne,  its  Lord  Chancellor  in  his  wig  on 
the  woolsack,  its  benches  of  lawn-sleeved  bishops,  its  bar  where 
the  Commons  throng  at  a  great  debate,  is  not  only  more 
gorgeous  and  picturesque  in  externals,  but  appeals  far  more 
powerfully  to  the  historical  imagination,  for  it  seems  to  carry 
the  middle  ages  down  into  the  modern  world.  The  Senate  is 
modem,  severe,  and  practical.  So,  too,  few  debates  in  the 
Senate  rise  to  the  level  of  the  better  debates  in  the  English 
chamber.  But  the  Senate  seldom  wears  that  air  of  listless 
vacuity  and  superannuated  indolence  which  the  House  of  Lords 
presents  on  all  but  a  few  nights  of  every  session.  The  faces 
are  keen  and  forcible,  as  of  men  who  have  learned  to  know 
the  world,  and  have  much  to 'do  in  it;  the  place  seems  conse- 
crated to  great  affairs. 

As  might  be  expected  from  the  small  number  of  the  audi- 
ence, as  well  as  from  its  character,  discussions  in  the  Senate 
are  apt  to  be  sensible  and  practical.  Speeches  are  shorter  and 
less  fervid  than  those  made  in  the  House  of  Bepresentatives, 
for  the  larger  an  assembly  the  more  prone  is  it  to  declamation. 
The  least  useful  debates  are  those  on  show-days,  when  a  series 

'A  late  President  of  the  Senate  was  in  the  habit  of  distlngulshins 
the  two  senators  from  the  State  of  Arkansas,  by  calling  on  one  as  the 
senator  for  ** Arkansas'*  (pronounced  as  written,  with  accent  on  the 
penult),  and  the  other  as  the  senator  for  "Arkansaw,"  with  the  sec- 
ond syllable  short.  As  Europeans  often  ask  which  is  the  correct  pro- 
nunciation, I  may  say  that  both  are  in  common  use.  But  the  legis- 
lature of  Arkansas  has  lately,  by  a  "Joint  resolution/  declared  *Ar- 
kansaw"  to  be  right. 
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of  set  discourses  are  delivered  on  some  prominent  question, 
because  no  one  expects  such  discourses  to  have  any  persuasive 
effect.  The  question  at  issue  is  sure  to  have  been  already 
settled,  either  in  a  committee  or  in  a  '^caucus''  of  the  party 
which  commands  the  majority,  so  that  these  long  and  sonorous 
harangues  are  mere  rhetorical  thunder  addressed  to  the  nation 
outside.  The  speakers,  moreover,  on  such  field  days,  seldom 
reply  to  the  arguments  of  those  who  have  preceded  them,  as 
men  do  in  the  English  Parliament.  Each  senator  brings  down 
and  fires  off  in  the  air,  a  carefully-prepared  oration,  which 
may  have  little  bearing  on  what  has  gone  before.  In  fact  the 
speeches  are  made  not  to  convince  the  assembly,  for  that  no 
one  dreams  of  doing,  but  to  keep  a  man's  opinions  before  the 
public  and  sustain  his  fame.* 

■  jThe  Senate  now  contains  many  men  of  great  wealth.  Some, 
an  increasing  number,  are  senators  because  they  are  rich;  a 
few  are  richjbecause  they  jre  senators,  while  in  the  remaining 
cases  the  same  lalentswEicIT  TifiTve' won  success  in  law  or  com- 
merce have  brought  their  possessor  to  the  top  in  politics  also. 
The  great  majority  are  or  have  been  lawyers ;  some  regularly 
practise  before  the  Supreme  Court.  Complaints  are  occa- 
sionally levelled  against  the  aristocratic  tendencies  which 
wealth  is  supposed  to  have  bred,  and  sarcastic  references  are 
made  to  the  sumptuous  residences  which  senators  have  biiilt  on 
the  new  avenues  of  Washington.  While  admitting  that  there 
is  more  sympathy  for  the  capitalist  class  among  these  rich  men 
than  there  would  be  in  a  Senate  of  poor  men,  I  must  add  that 
the  Senate  is  far  from  being  a  class  body  like  the  upper  houses 
of  England  or  Prussia  6t  Spain  or  Denmark.  It  is  substan- 
tially representative,  by  its  composition  as  well  as  by  legal 
delegation,  of  all  parts  of  American  society;  it  is  far  too  de- 
pendent, and  far  too  sensible  that  it  is  dependent,  upon  public 
opinion,  to  dream  of  legislating  in  the  interests  of  the  rich. 
Thie  senators,  however,  indulge  some  social  pretensions.  They 
are  the  nearest  approach  to  an  official  aristocracy  that  has  yet 
been  seen  in  America.  They  and  their  wives  are  allowed  prece- 

*Oiie  is  told  in  WaBhington  ttiat  it  is  at  present  thought  "bad  form" 
for  a  senator  to  listen  to  a  set  speech;  it  implies  that  he  is  a  fresh- 
man. 
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dence  at  private  entertainments,  as  well  as  on  public  occasionfl, 
over  members  of  the  House,  and  of  course  over  private  citi- 
zens. Jeflferson  might  turn  in  his  grave  if  he  knew  of  such  an 
attempt  to  introduce  European  distinctions  of  rank  into  his 
democracy ;  yet  as  the  office  is  temporary,  and  the  rank  van- 
ishes with  the  office,  these  pretensions  are  harmless ;  it  is  only 
the  universal  social  equality  of  the  country  that  makes  them 
noteworthy.  Apart  from  such  petty  advantages,  the  position 
of  a  senator,  who  can  count  on  re-election,  is  the  most  desirable 
in  the  political  world  of  America.  It  gives  as  much  power 
and  influence  as  a  man  need  desire.  It  secures  for  him  the 
ear  of  the  public.  It  is  more  permanent  than  the  presidency 
or  any  great  ministerial  office,  requires  less  labour,  involves 
less  vexation,  though  still  great  vexation,  by  importunate 
office-seekers. 

European  writers  on  America  have  been  too  much  inclined 
to  idealize  the  Senate.  Admiring  its  structure  and  function, 
they  have  assumed  that  the  actors  must  be  worthy  of  their 
parts.  They  have  been  encouraged  in  this  tendency  by  the 
language  of  many  Americans.  As  the  Romans  were  never 
tired  of  repeating  that  the  ambassador  of  Pyrrhus  had  called 
the  Roman  senate  an  assembly  of  kings,  so  Americans  of  re- 
finement, who  are  ashamed  of  the  turbulent  House  of  Repre- 
sentatives, are  wont  to  talk  of  the  Senate  as  a  sort  of  Olympian 
dwelling-place  of  statesmen  and  sages.  It  is  nothing  of  the 
kind.  It  is  a  company  of  shrewd  and  vigorous  men  who  have 
fought  their  way  to  the  front  by  the  ordinary  methods  of 
American  politics,  and  on  many  of  whom  the  battle  has  left 
its  stains.  There  are  abundant  opportunities  for  intrigue  in 
the  Senate,  because  its  most  important  business  is  done  in  the 
secrecy  of  committee  rooms  or  of  executive  session ;  and  many 
senators  are  intriguers.  There  are  opportunities  for  misusing 
senatorial  powers.  Scandals  have  sometimes  arisen  from  the 
practice  of  employing  as  counsel  before  the  Supreme  Courts 
senators  whose  influence  has  contributed  to  the  appointment 
or  confirmation  of  the  judges.^®    There  are  opportunities  for 

^n  the  session  of  1886,  a  bill  was  brought  in  forbidding  membem 
of  either  House  of  Congress  to  appear  in  the  Federal  courts  as  coun- 
9el  for  any  railroad  company  or  other  corporation  which  mii^t,  la 
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corruption  and  blackmailing,  of  which  unscnipulous  men  are 
well  known  to  take  advantage.  Such  men  are  fortunately 
few;  bnt  considering  how  demoralized  are  the  legislatures  of  a 
few  southern  or  western  States,  their  presence  must  be  looked 
for ;  and  the  rest  of  the  Senate,  however  it  may  hlnah  for  tfaem, 
is  obliged  to  work  with  them  and  to  treat  them  as  equals." 
The  contagion  of  political  vice  is  nowhere  so  swiftly  potent  aa 
in  legislative  bodies,  because  you  cannot  taboo  a  man  who  has 
got  a  vote.  You  may  loathe  him  personally,  but  he  is  the 
people's  choice.  He  has  a  right  to  share  in  the  government  of 
the  country ;  yon  are  grateful  to  him  when  he  savea  you  on  B 
critical  division;  you  discover  that  "he  is  not  such  a  bad  fel- 

^low  when  one  knows  him" ;  people  remark  that  he  gives  good 
dinners,  or  has  an  agreeable  wife ;  and  bo  it  goes  on  till  false- 
tood  and  knavery  are  covered  under  the  cloak  of  party  loyalty. 
As  respects  ability,  the  Senate  cannot  be  profitably  com- 
pared with  the  English  House  of  Lords,  because  that  assembly 
consist*  of  some  twenty  eminent  and  as  many  ordinary  men 
attending  regularly,  with  a  multitude  of  undistinguished  per- 
sons who,  tliough  members,  are  only  occasional  visitors,  and 
take  no  real  share  in  the  deliberations.  Setting  the  Senate 
beside  the  House  of  Commons,  one  may  say  that  the  average 
natural  capacity  of  its  seventy-sis  members  is  not  above  that 
of  the  seventy-six  best  men  in  the  English  House,  There  is 
more  variety  of  talent  in  the  latter,  and  a  greater  breadth  of 
culture.    On  the  other  hand,  the  Senate  escels  in  legal  knowl-   , 

r«apec[  of  Ita  bavlcg  received  land  BTsnta,  be  attecled  by  FedEral 
legfalatlDD.  The  bill  orlKlnatPd  !□  tbe  Senate.  whicH  deaervea.  \a  this 
lDBtan«e.  the  credit  of  Bteklng  to  cure  Ub  own  faults,  and  remove 
lemplBllon  from  the  path  of  Ita  weaker  membera. 

"Americans  now  frequently  accuse  (ho  Senate  of  timidity,  anfl 
■scribe  this  fault  to  tbe  fact  thai  many  of  its  membera.  being  por- 
BODS  of  great  wealtb.  but  >to  sreaC  Independence,  are  nervously  alive 
to  tlie  fear  of  being  thought  deficient  In  popular  aympathies,  Re- 
ceDtly  when  a  proposal  was  made  to  bring  the  Federal  army  up  to 
Its  nominal  atrenstb.  25.000  men,  no  extreme  Hgure,  the  threat  of  one 
member  that  the  working  claaeeH  would  think  tbe  army  was  being  In- 
creased Id  order  to  be  used  by  capital  against  labour  la  aald  to  have 
OBUBed  BO  mucb  alarm  tbat  the  plan  waa  hastily  dropped.  So  far  aa 
A  »irBOger  c«o  Judge.  Ihere  la  certainly  leaa  respect  for  the  Senate 
eollectlvely,  and  for  moat  of  tbe  senatora  Individually,  now  than  there 
iras  thirty-live  years  ago.  though,  of  course,  there  are  among  Its  mem- 
bera men  of  an  ability  and  character  which  would  do  honour  to  any 
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edge  SB  well  as  in  practical  shrewdness.  The  House  of  Com- 
mons contains  more  men  who  could  give  a  good  address  on  a 
literary  or  historical  subject,  the  Senate  more  who  could  either 
deliver  a  rousing  popular  harangne  or  manage  the  business 
of  a  great  trading  company,  these  being  the  forms  of  capacity 
commonest  among  congressional  politicians.  The  fairest 
judgment  I  know  on  the  Senate's  merits  is  contained  in  the 
following  extract  from  an  acute  American  writer,  who  says 
(writing  in  1885)  : 

"The  Senate  is  just  what  the  mode  of  its  election  and  the 
conditions  of  public  life  in  this  country  make  it.  Its  members 
are  chosen  from  the  ranks  of  active  politicians,  in  accordance 
with  a  law  of  natural  selection  to  which  the  State  legislatures 
are  commonly  obedient;  and  it  is  probable  that  it  contains, 
consequently,  the  best  men  that  our  system  calls  into  politics. 
If  these  best  men  are  not  good,  it  is  because  our  system  of 
government  f  aik  to  attract  better  men  by  its  prizes,  not  because 
the  country  affords  or  could  afford  no  finer  materiaL  The 
Senate  is  in  fact,  of  course,  nothing  more  than  a  part,  though 
a  considerable  part,  of  the  public  service;  and  if  the  general 
conditions  of  that  service  be  such  as  to  starve  statesmen  and 
foster  demagogues,  the  Senate  itself  will  be  full  of  the  latter 
kind,  simply  because  there  are  no  others  available.  There  can- 
not be  a  separate  breed  of  public  men  reared  specially  for  the 
Senate.  It  must  be  recruited  from  the  lower  branches  of  the 
representative  system,  of  which  it  is  only  the  topmost  part. 
No  stream  can  be  purer  than  its  sources.  The  Senate  can  have 
in  it  no  better  men  than  the  best  men  of  the  House  of  Repre- 
sentatives; and  if  the  House  of  Representatives  attracts  to 
itself  only  inferior  talent,  the  Senate  must  put  up  with  the 
same  sort.  Thus  the  Senate,  though  it  may  not  be  as  good 
as  could  be  wished,  is  as  good  as  it  can  be  under  the  circum- 
stances. It  contains  the  most  perfect  product  of  our  politics, 
whatever  that  product  may  be."^* 

The  place  which  the  Senate  holds  in  the  constitutional  sys- 
tem of  America  cannot  be  fully  appreciated  till  the  remaining 
parts  of  that  system  have  been  described.    This  much,  howerer, 

<*Woodrow  Wilson,    Congressional    Government,  pp.  194,  196. 
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may  be  claimed  for  it^  that  it  has  been  and  is,  on  the  whole,  a 
steadying  and  moderating  power.  One  cannot  say  in  the 
language  of  European  politics  that  it  has  represented  aristo- 
cratic principles,  or  anti-popular  principles,  or  even  conserva- 
tive principles.  Each  of  the  great  historic  parties  has  in  turn 
commanded  a  majority  in  it,  and  the  difference  between  their 
strength  has  during  the  last  decade  been  but  slight.  On  none 
of  the  great  issues  that  have  divided  the  nation  haa  the  Senate 
been,  for  any  long  period,  decidedly  opposed  to  the  other 
House  of  Congress.  It  showed  no  more  capacity  than  the 
House  for  grappling  with  the  problems  of  slavery  extension. 
It  was  scarcely  less  ready  than  the  House  to  strain  the  Con- 
stitution by  supporting  Lincoln  in  the  exercise  of  the  so-called 
war  powers,  or  subsequently  by  cutting  down  presidential  au- 
thority in  the  struggle  between  Congress  and  Andrew  Johnson. 
All  the  fluctuations  of  public  opinion  tell  upon  it,  nor  does  it 
venture,  any  more  than  the  House,  to  confront  a  popular  im- 
pulse, because  it  is,  equally  with  the  House,  subject  to  the 
control  of  the  great  parties,  which  seek  to  use  while  they  obey 
the  dominant  sentiment  of  the  hour. 

But  the  fluctuations  of  opinion  tell  on  it  less  energetically 
than  on  the  House  of  Representatives.  They  reach  it  slowly 
and  gradually,  owing  to  the  system  which  renews  it  by  one- 
third  every  second  year,  so  that  it  sometimes  happens  that 
before  the  tide  has  risen  to  the  top  of  the  flood  in  the  Senate 
it  has  already  begun  to  ebb  in  the  country.  The  Senate  has 
been  a  stouter  bulwark  against  agitation,  not  merely  because  a 
majority  of  the  senators  have  always  four  years  of  membership 
before  them,  within  which  period  public  feeling  may  change, 
but  also  because  the  senators  have  been  individually  stronger 
men  than  the  representatives.  They  are  less  democratic,  not  in 
opinion,  but  in  temper,  because  they  have  more  self-confidence, 
because  they  have  more  to  lose,  because  experience  has  taught 
them  how  fleeting  a  thing  popular  sentiment  is,  and  how  useful 
a  thing  continuity  in  policy  is.  The  Senate  has  therefore 
usually  kept  its  head  better  than  the  House  of  Representatives, 
It  has  expressed  more  adequately  the  judgment,  as  contrasted 
with  the  emotion,  of  the  nation.    In  this  sense  it  does  conatir 
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tute  a  "check  and  balance"  in  the  Federal  goT 
three  great  functions  which  the  Fathers  of 
meant  it  to  perform,  the  first,  that  of  secui 
the  smaller  States,  is  no  longer  important,  I 
of  State  rights  has  been  now  well  settled;  ' 
that  of  advising  or  controlling  the  Executive 
as  well  as  in  treaties,  has  given  rise  to  evils 
surate  with  its  benefits.  But  the  third  dut^ 
charged,  for  "the  propensity  of  a  single  and  'lu-rif-fo  ;  •  assem- 
bly to  yield  to  the  impulse  of  sudden  and  vioit'-'t  pas.iionB''  is 
restrained. 
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CHAPTER  XIII 

THE  HOUSE  OF  REPRESENTATIVES 

The  House  of  Eepresentatives,  usually  called  for  shortness 
the  House,  represents  the  nation  on  the  basis  of  population,  as 
the  Senate  represents  the  States. 

But  even  in  the  composition  of  the  House  the  States  play  an 
important  part.  The  Constitution  provides^  that  "representa- 
tives and  direct  taxes  shall  be  apportioned  among  the  several 
States  according  to  their  respective  numbers,"  and  under  this 
provision  Congress  allots  so  many  members  of  the  House  to 
each  State  in  proportion  to  its  population  at  the  last  preceding 
decennial  census,  leaving  the  State  to  determine  the  districts 
within  its  own  area  for  and  by  which  the  members  shall  be 
chosen.  These  districts  are  now  equal  or  nearly  equal  in  size ; 
but  in  laying  them  out  there  is  ample  scope  for  the  process 
called  "gerrymandering,"^  which  the  dominant  party  in  a 

H^onstitution,  Art.  1.  H  2,  par.  3;  cf.  Amendment  xiv.  §  2. 

'So  called  from  Elbridge  Gerry,  a  leading  Democratic  politician  in 
Massachusetts  (a  member  of  the  Constitutional  Convention  of  1787, 
and  in  1812  elected  Vice-President  of  the  United  States),  who.  when 
Massachusetts  was  being  re-districted,  contrived  a  scheme  which  gave 
one  of  the  districts  a  shape  like  that  of  a  lizard.  A  noted  artist,  en- 
tering the  room  of  an  editor  who  had  a  map  of  the  new  districts  hang- 
ing on  the  wall  over  his  desk,  observed,  "Why,  this  district  looks  like 
a  salamander,"  and  put  in  the  claws  and  eyes  of  the  creature  with  his 
pencil.  *'Say  rather  a  Gerrymander,"  replied  the  editor;  and  the  name 
stuck.  The  aim  of  gerrymandering,  of  course,  is  so  to  lay  out  the  one- 
membered  districts  as  to  secure,  in  the  greatest  possible  number  of 
them,  a  majority  for  the  party  which  conducts  the  operation.  This  is 
done  sometimes  by  throwing  the  greatest  possible  number  of  hostile 
voters  into  a  district  which  is,  anyhow,  certain  to  be'  hostile,  some- 
times by  adding  to  a  district  where  parties  are  equally  divided  some 
place  in  which  the  majority  of  friendly  voters  is  suflQcient  to  turn 
the  scale.  There  is  a  district  in  Mississippi  (the  so-called  Shoe  String 
district)  500  miles  long  by  40  broad,  and  another  in  Pennsylvania  re- 
•emblinif  »  duaib-belL    South  Carolina  furnishes  some  beautiful  re- 
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State  rarely  fails  to  apply  for  its  own  advantage.  Hri^  :  i 
State  legislature  has  failed  to  redistribute  the  State  1^^  •>  - 
gressional  districts,  after  the  State  has  received  an  iri^r'n-e 
of  representatives,  the  additional  member  or  r  wiiti*— ^  e 
elected  by  the  voters  of  the  whole  State  on  a  ge'v.ij}  t, 

and  are  called  "representatives  at  large."  Very  vec.vi*  le 
State  (Maine)  elected  all  its  representatives  o:i  *}»i-  '  a, 
while  another  (Kansas)  elected  three  by  districts  and  •'  •  >y 
general  ticket.  Each  district,  of  course,  lies  wholly  willw.  ::ie 
limits  of  one  State.  When  a  seat  becomes  vacant  ;hi:  :.^  .^  ■  or 
of  the  State  issues  a  writ  for  a  new  election,  and  '"lien  .:  :  'Ti- 
ber desires  to  resign  his  seat  he  does  so  by  ii*ttor  =  he 
governor. 

The  original  House  which  met  in  1 789  contained  only  sixty- 
five  members,  the  idea  being  that  there  should  be  one  member 
for  every  30,000  persons.  As  population  grew  and  new  States 
were  added,  the  number  of  members  was  increased.  Originally 
Congress  fixed  the  ratio  of  members  to  population,  and  the 
House  accordingly  grew;  but  latterly,  fearing  a  too  rapid 
increase,  it  has  fixed  the  number  of  members  with  no  regard 
for  any  precise  ratio  of  members  to  population.  At  present 
the  total  number  is  329,  being,  according  to  the  census  of  1880, 
one  member  to  154,325  souls.  Seven  States,  Colorado,  Dela- 
ware, Nevada,  Oregon,  N.  Dakota,  Montana,  Washington,  have 
one  representative  each ;  five  have  two  each ;  while  New  York 
has  thirty-four,  and  Pennsylvania  twenty-eight.  Besides  these 
full  members  there  are  also  five  Territorial  delegates,  one  from 
each  of  the  Territories,  regions  in  the  West  enjoying  a  species 
of  self-government,  but  not  yet  formed  into  States.  These 
delegates  sit  and  speak,  but  have  no  right  to  vote,  being  un- 
recognized by  tlie  Constitution.  They  are,  in  fact,  merely  per- 
sons whom  the  House  under  a  statute  admits  to  its  floo*  "• ' 
permits  to  address  it. 

The  electoral  franchise  on  which  the  House  is  elected  "-  or 
each  State  the  same  as  that  by  which  the  members  of  the  'i  >r" 
numerous  branch  of  the  State  legislature  are  chosen.    Oj  -'in 

cent  examples.    And  In  Missouri  a  district  has  been  contrlTed  1  ^i  ■,• 
if  measured  along  its  windings*  than  the  State  Itself,  Into  whlcU  as 
large  a  number  as  possible  of  the  negro  voters  have  been  tluro^.-u. 
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ally  electoral  franchises  varied  very  much  in  different  States : 
now  a  suffrage  practically  all  but  universal  prevails  everywhere. 
A  State,  however,  has  a  right  of  limiting  the  suffrage  as  it 
pleases,  and  many  States  do  exclude  persons  convicted  of 
crime,  paupers,  illiterates,  etc.  By  the  fifteenth  amendment 
to  the  Constitution  (passed  in  1870)  "the  right  of  citizens  of 
the  United  States  to  vote  shall  not  be  denied  or  abridged  by 
any  State  on  account  of  race,  colour,  or  previous  condition  of 
servitude,^'  while  by  the  fourteenth  amendment  (passed  in 
1868)  "the  basis  of  representation  in  any  State  is  reduced  in 
respect  of  any  male  citizens  excluded  from  the  suffrage,  save 
for  participation  in  rebellion  or  other  crimes."  Each  State 
has  therefore  a  strong  motive  for  keeping  its  suffrage  wide, 
but  the  fact  remains  that  the  franchise  by  which  the  Federal 
legislature  is  chosen  may  differ  vastly,  and  does  in  some  points 
actually  differ  in  different  parts  of  the  Union.' 

Members  are  elected  for  two  years,  and  the  election  always 
takes  place  in  the  even  years,  1884,  1886,  1888,  and  so  forth. 
Thus  the  election  of  every  second  Congress  coincides  with  that 
of  a  President;  and  admirers  of  the  Constitution  find  in  this 
arrangement  another  of  their  favourite  "checks,'^  because  while 
it  gives  the  incoming  President  a  Congress  presumably,  though 
by  no  means  necessarily,  of  the  same  political  complexion  as 
his  own,  it  enables  th6  people  within  two  years  to  express  their 
approval  or  disapproval  of  his  conduct  by  sending  up  another 
House  of  Kepresentatives  which  may  support  or  oppose  the 
policy  he  has  followed.  The  House  does  not  in  the  regular 
course  of  things  meet  until  a  year  has  elapsed  from  the  time 
when  it  has  been  elected,  though  the  President  may  convoke 
it  sooner,  i.e.  a  House  elected  in  November,  1888,  will  not 
meet  till  December,  1889,  unless  the  President  summons  it  in 
"extraordinary  session"  some  time  after  MarcTi,  1889,  when 
the  previous  House  expires.  This  summons  has  been  issued 
ten  times  only  since  1789;  and  has  so  often  brought  ill  luck 
to  the  summoning  President  that  a  sort  of  superstition  against 

"Rhode  Island  retained  till  1888  a  smaU  property  qualification  for 
electors,  and  in  some  States  payment  of  a  poll  tax  is  made  a  condi- 
tion to  the  exercise  of  electoral  rls^ts.  See  Chapter  XIa  on  State 
Legislatures. 


140  THE   NATIONAL  GOVERNMENT 

it  has  now  grown  up.^  The  question  is  often  mooted  whether  a 
new  Congress  ought  not  by  law  to  meet  within  six  months; 
after  its  election,  for  there  are  inconveniences  in  keeping  an 
elected  House  unorganized  and  Speakerless  for  a  tweWemonth. 
But  the  country  is  not  so  fond  of  Congress  as  to  desire  more 
of  it.  It  is  a  singular  result  of  the  present  arrangement  that 
the  old  House  continues  to  sit  for  nearly  four  months  after 
the  members  of  the  new  House  have  been  elected. 

The  expense  of  an  election  varies  greatly  from  district  to 
district.  Sometimes,  especially  in  great  cities  where  ill^ti- 
mate  expenditure  is  more  frequent  and  less  detectible  than  in 
rural  districts,  it  rises  to  a  sum  of  $10,000  (£2000)  or  more: 
sometimes  it  is  trifling.  Xo  estimate  of  the  average  can  be 
formed,  because  no  returns  of  election  expenses  are  required 
by  law.  I  fancy  that  a  seat  costs,  as  a  rule,  less  than  one  for 
a  county  division  does  in  England.*  A  candidate,  imless  very 
wealthy,  is  not  expected  to  pay  the  whole  expense  out  of  his 
own  pocket,  but  is  aided  often  by  the  local  contributions  of  his 
friends,  sometimes  bv  a  subvention  from  the  election  funds  of 
the  party  in  the  State.  Most  of  the  expenditure  is  legitimate, 
that  is  to  say,  it  goes  in  paying  for  meetings,  in  printing,  in 
advertisements,  in  agency.  All  the  official  expenses,  such  as 
for  clerks,  polling  booths,  etc.,  are  paid  by  the  public.  Bribery 
is  not  rare  in  the  urban  districts,  nor  in  some  of  the  countrv 
districts ;  but  elections  are  seldom  impeached  on  that  ground, 
for  the  difficulty  of  proof  is  increased  by  the  circumstance  that 
the  House,  which  is  of  course  the  investigating  and  deciding 
authority,  does  not  meet  till  a  year  after  the  e'  ;i;ion.  As  a 
member  is  elected  for  two  years  only,  and  tl     mvestigai,  ' 

^Thls  ill  luck  is  supposed  (says  Mr.  Blaine  in  his    Twenty  Tear:* 
Congress)  to  attach  especially  to  May  sessions,  which  reminds  one  -y 
the    superstition    against    May    marriages    mentioned   by   John   Knox 
apropos  of  the  marriage  of  Mary  Queen  of  Scots  and  Damley. 

*In  England  the  Act  46  and  47  Vict.  c.  61,  Schedule  I.,  llxM  ^1  ^ 
maximum  expenditure  of  a  candidate,  exclusive  of  personal  expei.s "  • 
and  returning  officer's  charges,  as  follows: — In  a  borough  £8S0,  f^'ii". 
an  additional  £30  for  every  complete  1000  electors  above  2000.  In  u. 
county  £710,  and  an  additional  £60  for  every  complete  1000  oloeior." 
above  2000.  Expenses  at  borough  elections  are  usuaUy  below  \Y.*- 
legal  maximum.  In  counties  not  so  often.  The  average  expendltar:. 
all  kinds  of  expense  included,  seems,  in  county  constitueiicteft,  to  bv 
from  £U00-£1200,  and  in  boroughs  from  £400-£500. 
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rould  probably  drag  on  during  the  whole  of  the  first  session, 
rcely  worth  while  to  dispute  the  returu  for  the  sake  of 
f  taming  him  out  for  the  second  session."    Systematic  treating 
Sometimes  in  country  places  a  voter  who  has 
come  from  a  distance  to  vote,  expects  a  free  dinner,  and  no 
one  complains  if  he  gets  it.    In  some  States,  drinking  places 
are  closed  on  the  election  day. 

Among  the  members  of  the  House  there  ore  few  young  men, 
and  still  fewer  old  men.  The  immense  majority  are  between 
forty  and  sixty.  Ijawycrs  abound,  including  in  that  term 
both  those  who  in  Great  Britain  are  called  barristers  or  advo- 
cates, and  those  who  arc  called  aftomeys,  Ibere  being  in 
America  no  distinction  between  these  two  branches  of  the  pro- 
fession. An  analysis  of  the  House  in  the  fiftielh  Congress, 
that  of  1887-80,  showed  that  two  hundred  and  three  memherfl, 
or  nearly  two-thirda  of  the  whole  number,  had  been  trained  or 
had  practised  as  lawyers.  Of  course  many  of  these  had  prac- 
tically dropped  law  as  a  business,  and  given  themselves  wholly 
to  polities.  Next  in  number  come  the  men  engaged  in  manu- 
factures or  commerce,  in  agriculture,  or  banking,  or  joumal- 
iam,  hut  no  one  of  these  occupations  counted  as  many  as  forty 
members.'  No  military  or  naval  officer,  and  no  person  in  the 
civil  service  of  the  Uniled  States,  can  sit.  Scarcely  any  of  the 
great  railway  men  go  into  Congress,  a  fact  of  much  signifi- 
cance when  one  considers  that  thoy  are  really  the  most  power- 
fnl  people  in  the  country;  and  of  the  numerous  lawyer  mem- 
bers very  few  are  leaders  of  the  bar  in  their  respective  States. 

Tbat  underj'bpBe  favouriDS  coniJItlonB  bribery  Is  not  common  may 
b«  due  to  the  xsat  slie  o[  the  coogreBBlonBl  dlBtrlcLs  (average  popu- 
lation ot  K  dlF.Vlct  (18S9)  at  least  170,000).  Bribery  Bprang  up  In 
BaslBDd  vhen  conitituenclcs  wer?  Bmall— -il  wbb  Fnr  more  rife  In  bor- 
oughs tban  Id  counties — Had  Its  disappear  an  ce  ot  Isle  years  l>  proba- 
bly due  to  the  enormous  enlargement  of  Ihe  cooBtllueneleB  bb  well  as 
to  the  levere  and  BesrchlDE  provtslons  ot  the  preaenl  law.  At  Rom?. 
bow«Ter.  oodidateg  used  lo  bribe  large  numbers  ot  eleclora:  sod  I 
have  heard  of  cUy  dlatrlcls  Id  America  In  which  tbouaandB  of  eleelors 
were  believed  to  have  received  a  pecuniary  coQHiderallon, 

'fa  the  Bflieth  CongreSB  tbe  number  o(  pernons  stating  Ibemselvea 
to  be  engaged  In  commerce  was  39,  In  agriculture  ZB.  In  the  fony- 
plghcb  Coonreas  there  were  206  lawyers,  I  lake  these  numbera  from 
Ihe  Congresalooal  Directory,  which  I  have  oareruUy  analyzed,  but  as 
Bome  members  do  not  stnte  their  occupatlooH.  the  analysis  la  not  • 
e  probably  more  lawyers  than  tbe  n 
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The  reason  is  the  same 'in  hoth  eases.  Besidence  in  Washing* 
ton  makes  practice  at  the  bar  of  any  of  the  great  cities  im- 
possible, and  men  in  lucrative  practice  would  not  generally 
sacrifice  their  profession  in  order  to  sit  in  the  House,  while 
railway  managers  or  financiers  are  too  much  engrossed  by  their 
business  to  be  able  to  undertake  the  duties  of  a  member.  The 
absence  of  railway  men  by  no  means  implies  the  absence  of 
railway  influence,  for  it  is  as  easy  for  a  company  to  influence 
legislation  from  without  Congress  as  from  within. 

Most  members,  including  nearly  all  western  men,  have  re- 
ceived their  early  education  in  the  common  schools,  but  one 
half  or  more  of  the  whole  number  have  also  graduated  in  a 
university  or  college.  This  does  not  necessarily  mean  what  it 
would  mean  in  Europe,  for  some  of  the  smaller  colleges  are 
no  better  than  English  grammar  schools  and  not  as  good  as 
German  gymnasia.  It  is  noticeable  that  in  the  accounts  of 
their  career  which  members  prepare  for  the  pages  of  the  Cort- 
gressional  Directory,  they  usually  dwell  upon  the  fact  of  their 
graduation,  or  state  that  they  have  "received  an  academic 
education.''®  A  good  many,  but  apparently  not  the  majority, 
have  served  in  the  legislature  of  their  own  State.  Compara- 
tively few  are  wealthy,  and  few  are  very  poor,  while  scarcely 
any  were  at  the  time  of  their  election  working  men.  Of  course 
no  one  could  be  a  working  man  while  he  sits,  for  he  would 
have  no  time  to  spare  for  his  trade,  and  the  salary  would 
more  than  meet  his  wants.  Nothing  prevents  an  artisan  from 
being  returned  to  Congress,  but  there  seems  little  disposition 
among  the  working  classes  to  send  one  of  themselves. 

A  member  of  the  House  enjoys  the  title  of  Honourable, 
which  is  given  to  him  not  merely  within  the  House  (as  in 
England),  but  in  the  world  at  large,  as  for  instance  in  the 
addresses  of  his  letters.  As  he  shares  it  with  members  of  State 
senates,  all  the  higher  officials,  both  Federal  and  State,  and 
judges,  the  distinction  is  not  deemed  a  high  one. 

An  estimate  of  the  powers  of  Congress  as  a  whole  belongs  to 


"In  the   Congressional  Directory   for  the  fiftieth  Congress  I  find 
members  claiming  to  have  received  a  ** collegiate**  or  ** academic"  edu- 
cation, 84  owning  to  an  elementary  or  common  school  education,  and 
the  remainder  silent  on  the  subject. 
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a  later  chapter.  As  r^ards  those  of  the  House  in  particular, 
it  is  enough  to  say  that  they  are  in  theory  purely  legislative. 
The  House  has  no  share  in  the  executive  functions  of  the 
Senate,  nothing  to  do  with  confirming  appointments  or  ap- 
proving treaties.  On  the  other  hand,  it  has  the  exclusive  right 
of  initiating  revenue  bills  and  of  impeaching  officials,  features 
borrowed,  through  the  State  Constitutions,  from  the  English 
House  of  Commons,  and  of  choosing  a  President  in  case  there 
should  be  no  absolute  majority  of  presidential  electors  for  any 
one  candidate.  This  very  important  power  it  exercised  in 
1801  and  1825.* 

Setting  extraordinary  sessions  aside,  every  Congress  has  two 
sessions,  distinguished  as  the  First  or  Long  and  the  Second  or 
Short.  The  long  session  begins  in  the  fall  of  the  year  after 
the  election  of  a  Congress,  and  continues,  with  a  recess  at 
Christmas,  till  the  July  or  August  following.  The  short  ses- 
sion begins  in  the  December  after  the  July  adjournment,  and 
lasts  till  the  4th  of  March  following.  The  whole  working  life 
of  a  House  is  thus  from  ten  to  twelve  months.  Bills  do  not, 
as  in  the  English  Parliament,  expire  at  the  end  of  each  ses- 
sion ;  they  run  on  from  the  long  session  to  the  short  one.  All, 
however,  that  have  not  been  passed  when  the  fatal  4th  March 
arrives  perish  forthwith,  for  the  session  being  fixed  by  statute 
cannot  be  extended  at  pleasure.*®  There  is  consequently  a  ter- 
rible scramble  to  get  business  pushed  through  in  the  last  week 
or  two  of  a  Congress. 

The  House  usually  meets  at  noon,  and  sits  till  four  or  six 
o'clock,  though  towards  the  close  of  a  session  these  hours  are 
lengthened.  Occasionally  when  obstruction  occurs,  or  when 
at  the  very  end  of  a  session  messages  are  going  backwards  and 
forwards  between  the  House,  the  Senate,  and  the  President, 
it  sits  all  night  long. 

The  usages  and  rules  of  procedure  of  the  House,  which 
dijQfer  in  many  respects  from  those  of  the  Senate,  are  too  num- 
erous to  be  described  here.    It  is  said  that  an  industrious  mem- 

•See  above.  Chapter  V. 

Senate  biUs  also  expire  at  the  end  of  a  Congress. 
A  proposal  recently  made  to  extend  the  session  till  April  and  have 
the  President  inau^^urated  then  seems  likely  to  be  adopted. 
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ber  needs  one  whole  session  to  learn  them.  I  will  adyert  only 
to  a  few  points  of  special  interest,  choosing  those  which  illnfi- 
trate  American  political  ideas  or  bring  out  the  points  of  like- 
ness and  unlikeness  between  Congress  and  the  English  Parlia- 
ment. The  subject  of  committees  will  require  a  chapter  to 
itself. 

An  oath  or  affirmation  of  fidelity  to  the  Constitution  of  the 
United  States  is  (as  prescribed  by  the  Constitution)  taken  by 
all  members;**  also  by  the  clerk,  the  sergeant-at-arms,  the 
doorkeeper,  and  the  post-master. 

The  sergeant-at-arms  is  the  treasurer  of  the  House,  and  pays 
to  each  member  his  salary  and  mileage  (travelling  expenses) . 
He  has  the  custody  of  the  mace,  and  the  duty  of  keeping  order, 
which  in  extreme  cases  he  performs  by  carrying  the  mace  into 
a  throng  of  disorderly  members.  This  symbol  of  authority, 
which,  as  in  the  House  of  Commons,  is  moved  from  its  place 
when  the  House  goes  into  committee,  consists  of  the  Boman 
fasces,  in  ebony,  bound  with  silver  bands  in  the  middle  and 
at  the  ends,  each  rod  ending  in  a  spear  head,  at  the  other  end 
a  globe  of  silver,  and  on  the  globe  a  silver  eagle  ready  for 
flight.  English  precedent  suggests  the  mace,  but  as  it  could 
not  be  surmounted  by  a  crown,  Rome  has  prescribed  its  design. 

The  clerk  of  the  last  preceding  House  acts  as  a  sort  of  tem- 
porary chairman  till  a  Speaker  is  chosen ;  members  then  ad- 
dress him,  and  he  decides  questions  of  order. 

The  proceedings  each  day  begin  with  prayers,  which  are  con- 
ducted by  a  chaplain  who  is  appointed  by  the  House,  not  as  in 
England  by  the  Speaker,  and  who  may,  of  course,  be  selected 
from  any  religious  denomination.**    Lots  are  drawn  for  seats 

"The  oath  is  administered  by  the  Speaker,  and  in  the  form  foUow- 
ing:  "I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  Ckmflti- 
tution  of  the  United  States  against  all  enemies,  foreign  and  domes- 
tic; that  I  will  bear  true  faith  and  allegiance  to  the  same;  that  I 
take  this  obligation  freely  without  any  mental  reservation  or  pur- 
pose of  evasion,  and  that  I  will  well  and  faithfully  discharge  the  du- 
ties of  the  office  on  which  I  am  about  to  enter,  so  help  me  God.* 
"Allegiance"  to  a  legal  instrument  would  have  seemed  an  odd  expres- 
sion to  those  ages  in  which  the  notion  of  allegiance  arose. 

"Sermons  do  not  seem  to  have  been  ever  preached  before  either 
House  of  Congress,  as  they  still  occasionally  are  before  the  Honee  of 
Commons.  A  sermon  was  preached  at  the  opening  of  the  French 
States  General  in  1789. 
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at  the  beginoing  of  the  session,  each  momber  selecting  the 
plaoe  he  pleases  according  us  his  turn  arrives.  By  courtesy  the 
senior  member  is  allowed  to  retain  the  seat  he  has  appropriated 
before  the  drawing  by  putting  liie  hat  upon  it.  The  places  at 
the  extreme  right  and  left  of  the  chair  are  the  least  desired. 
Members  generally  try  to  secure  seats  near  their  friends,  or 
ptJier  members  from  the  same  State.  Although  the  Democrats 
pre  mostly  to  the  Speaker's  right  hand,  members  do  not  sit 
strictly  according  to  party,  a  circumstance  which  deprives  in- 
Tective  of  much  of  its  dramatic  effect.  One  cannot,  as  in 
England,  point  the  finger  of  scorn  at  "hon.  gentlemen  op- 
posite." Every  member  is  required  to  remain  uncovered  in 
the  House. 

Every  member  addresses  the  Speaker  and  the  Speaker  only, 
and  refers  to  another  member  not  by  name  but  as  the  "gentle- 
man from  Pennsylvania."  or  as  the  ca«e  may  be,  without  any 
■J»rticular  indication  of  the  district  which  the  person  referred 
to  represents.  As  there  are  twenty-eight  gentlemen  from 
Pennsylvania,  and  the  descriptives  used  in  the  English  House 
of  Conunons  (learned,  gallant,  right  honourable)  are  not  in 
nee,  facilities  for  distinguishing  the  member  intended  are  not 
perfect.  A  member  usually  speaks  from  his  seat,  but  may 
speak  from  the  clerk's  desk  or  from  a  spot  close  to  the 
Speaker's  chair.  A  rule  (often  disregarded)  forbids  any  one 
to  pass  between  the  Speaker  and  the  member  speaking,  a 
carious  bit  of  adherence  to  English  usage. 

Divisions  were  originally  (rule  of  17th  April,  1789)  taken 
by  going  to  the  right  and  left  of  the  chair,  according  to  the  old 
practice  of  the  English  House  of  Commons,'*  This  having 
been  found  inconvenient,  a  resolution  of  9th  June,  1789,  es- 
tablished the  present  practice,  whereby  members  rise  in  theii 

)  DO!  until  ISIS   lani).   In   fact,  ub  s  reHult  of  the  cbange  in 
B  charkcler  of  Ihe  Houbb  ot  CommonB  made  by  the  Rerorm  ," 
It)    thst   the   prsBeot   BTStem   of   recording   the   names   of   me 
~~  vote,   by  roiklDg  tbem   pasa   through   lobbiea,   wbb  Introdui 

;mliiBier,     Till  then   one   party   remained   \a   the   House   whila   the 
r  retired   into   the  lobby,   and   only   the  numbers  were  "   " 

1  dislike  was  at  nrst  evinced  lo  the  new  plan,  and  t 
'timeB  found  ll  dlfflcult  to  aaoertaln  the  oamea  of  m 
walked  past  them.  At  present  Ihe  lellerfl  merely  oouni 
I,  and  the  ounes  are  taken  by  tour  division  clerks. 
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seats  and  are  counted  in  the  first  instance  by  the  Speaker,  but 
if  he  is  in  doubt,  or  if  a  count  be  required  by  one-fifth  of  those 
present  (which  cannot  be  less  than  one-tenth  of  the  whole 
House),  then  by  two  tellers  named  by  the  Speaker,  between 
whom,  as  they  stand  in  the  middle  gangway,  members  pass. 
When  a  call  of  yeas  and  nays  is  so  demanded,  the  clerk  calls 
the  full  roll  of  the  House,  and  each  member  answers  aye  or 
no  to  his  name,  or  says  "no  vote"  When  the  whole  roll  haa 
been  called,  it  is  called  over  a  second  time  to  let  those  vote 
who  have  not  voted  in  the  first  call.  Members  may  now 
change  their  votes.  Those  who  have  entered  the  House  after 
their  names  were  passed  on  the  second  call  cannot  vote,  but 
often  take  the  opportunity  of  rising  to  say  that  they  would,  if 
then  present  in  the  House,  have  voted  for  (or  against)  the 
motion.  All  this  is  set  forth  in  the  Congressional  Record; 
which  also  contains  a  list  of  the  members  not  voting  and  of 
the  pairs. 

When  the  question  is  an  important  one,  it  is  obviously 
necessary  that  the  names  of  members  voting  should  be  put 
on  record.  But  the  call  is  sometimes  demanded  in  order  to 
give  people  time  to  consider  how  they  should  vote,  and  while 
it  is  proceeding  members  may  be  seen  running  hither  and 
thither  to  take  the  advice  of  friends  or  prominent  men,  not 
answering  to  their  names  on  the  first  call,  but  awaiting  the 
second  call  to  vote.  A  process  which  consumes  so  much  time, 
for  it  sometimes  takes  an  hour  to  call  through  the  three  hun- 
dred and  twenty-five  names,  is  an  obvious  and  effect  \-  :•:» 
of  obstruction.  It  is  frequently  so  used,  for  it  v";.. 
manded  not  only  on  questions  of  substance,  but  on 
adjourn.  This  is  a  rule  which  the  House  cannot  ah'  ■  .  ,r 
rests  on  an  express  provision  of  the  Constitution,  A:".        ;  "> 

No  one  may  speak  more  than  once  to  the  samr  '•  i  :-•>■. 
unless  he  be  the  mover  of  the  motion  pending,  in  ^  '  ;  •:  ef-'. 
he  is  permitted  to  reply  after  every  member  choosinv  .  o  ^no;  .^ 
has  spoken.    This  rule  is,  however,  frequently  brok*- . 

Speeches  are  limited  to  one  hour,  subject  to  a  pc^^  i  >:  ox- 
tend  this  time  by  imanimous  consent,  and  may,  in  't»jjiini:t<.v 
of  the  whole  House,  be  limited  to  five  minutes.    So  far  a:?  I 
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could  leam,  this  hour  rule  works  very  well,  and  does  not  tend 
to  bring  speeches  up  to  that  length  as  a  regular  thing.  A 
member  is  at  liberty  to  give  part  of  his  time  to  other  mem- 
bers, and  this  is  in  practice  constantly  done.  The  member 
speaking  will  say :  ^T  yield  the  floor  to  the  gentleman  from 
Ohio  for  five  minutes,"  and  so  on.  Thus  a  member  who  has 
once  secured  the  floor  has  a  large  control  of  the  debate. 

The  great  remedy  against  prolix  or  obstructive  debate  is  the 
so-called  previous  question,  which  is  moved  in  the  form,  "Shall 
the  main  question  be  now  put  ?"  and  when  ordered  closes  forth- 
with all  debate,  and  brings  the  House  to  a  direct  vote  on  that 
main  question.  On  the  motion  for  the  putting  of  the  main 
question  no  debate  is  allowed ;  but  it  does  not  destroy  the  right 
of  the  member  "reporting  the  measure  under  consideration" 
from  a  committee,  to  wind  up  the  discussion  by  his  reply.  This 
closure  of  the  debate  may  be  moved  by  any  member  without 
the  need  of  leave  from  the  Speaker,  and  requires  only  a  bare 
majority  of  those  present.  When  directed  by  the  House  to 
be  applied  in  committee,  for  it  cannot  be  moved  after  the 
House  has  gone  into  committee,  it  has  the  effect  of  securing 
five  minutes  to  the  mover  of  any  amendment,  and  five  minutes 
to  the  member  who  first  "obtains  the  floor"  (gets  the  chance  of 
speaking)  in  opposition  to  it,  permitting  no  one  else  to  speak. 
A  member  in  proposing  a  resolution  or  motion  usually  asks  at 
the  same  time  for  the  previous  question  upon  it,  so  as  to  pre- 
vent it  from  being  talked  out. 

Closure  by  previous  question  is  in  almost  daily  use,  and  is 
considered  so  essential  to  the  progress  of  business  that  I  never 
found  any  member  or  official  who  thought  it  could  be  dispensed 
with.  Even  the  senators,  who  object  to  its  introduction  into 
their  own  much  smaller  chamber,  agree  that  it  must  exist  in  a 
large  body  like  the  House.  To  the  inquiry  whether  it  was 
abused,  most  of  my  informants  answered  that  this  rarely  hap- 
pened, while  one,  a  gentleman  officially  connected  with  the 
House  for  thirty  years,  during  fourteen  of  which  he  had  been 
clerk,  went  so  far  as  to  say  that  he  had  never  known  a  case  of 
abuse.  This  is  attributed  to  the  fear  entertained  of  the  dis- 
approval of  the  people,  and  to  the  sentiment  within  the  House 
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itself  in  favour  of  full  and  fair  discussion,  which  sometimes 
induces  the  majority  to  refuse  the  previous  question  when  de- 
manded by  one  of  their  own  party,  or  on  behalf  of  a  motion 
which  they  are  as  a  whole  supporting.  "No  one,"  they  say, 
**who  is  bond  fide  discussing  a  subject  in  a  sensible  way,  would 
be  stopped  by  the  application  of  the  previous  question.  On  the 
other  hand  we  should  never  get  even  urgent  bills  through 
without  ii" 

Notwithstanding  this  powerful  engine  for  expediting  busi- 
ness, obstruction,  or,  as  it  is  called  in  America,  filibustering,  is 
by  no  means  unknown.     It  is  usually  practised  by  making 
repeated  motions  for  the  adjournment  of  a  debate,  or  for  "tak- 
ing a  recess"  (suspending  the  sitting),  or  for  calling  the  yeas 
and  nays.    Between  one  such  motion  and  another  some  busi- 
ness must  intervene,  but  as  the  making  of  a  speech  is  *T)usi- 
ness,"  there  is  no  difficulty  in  complying  with  this  require- 
ment.    No  speaking  is  permitted  on  these  obstructive  mo- 
tions, yet  by  them  time  may  be  wasted  for  many  continuous 
hours,  and  if  the  obstructing  minority  is  a  strong  one,  it  gen- 
erally succeeds,  if  not  in  defeating  a  measure,  yet  in  extorting 
a  compromise.    It  must  be  remembered  that  owing  to  the  pro- 
vision of  the  Constitution  above  mentioned,  the  House  is  in 
this  matter  not  sovereign  even  over  its  own  procedure.    That 
rules  are  not  adopted,  as  they  might  be,  which  would  do  more 
than  the  present  system  does  to  extinguish  filibustering,  is  due 
partly  to  this  provision,  partly  to  the  notion  that  it  is  safer  to 
leave  some  means  open  by  which  a  minority  can  make  itself 
disagreeable,  and  to  the  belief  that  adequate  checks  exist  on 
any  gross  abuse  of  such  means.    These  checks  are  two.    One 
is  the  fact  that  filibustering  usually  fails  unless  conducted 
by  nearly  the  whole  of  the  party  which  happens  to  be  in  a 
minority,  and  that  so  large  a  section  of  the  House  will  not 
be  at  the  trouble  of  joining  in  it  unless  upon  some  really 
serious  question.    Some  few  years  ago,  seventeen  or  eighteen 
members  tried  to  obstruct  systematically  a  measure  they  ob- 
jected to,  but  their  number  proved  insufficient,  and  the  at- 
tempt failed.    But  at  an  earlier  date,  during  the  Beoonstme- 
lion  troubles  which  followed  the  war,  the  oppoeitioiL  of  tbe 
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solid  Democratic  party,  then  in  a  minority,  succeeded  in  de- 
feating a  bill  for  placing  five  of  the  southern  States  under 
military  government.  The  other  check  is  found  in  the  fear  of 
popular  disapproval.  If  the  nation  sees  public  buainesa 
stopped  and  necessary  legislation  delayed  by  factious  obstruc- 
tion, it  will  visit  its  displeasure  both  upon  the  filibustering 
leaders  individually,  and  on  the  whole  of  the  party  compro- 
mised. However  hot  party  spirit  may  be,  there  is  always  a 
margin  of  moderate  men  in  both  parties  whom  the  unjustifi- 
able use  of  legally  permissible  modes  of  opposition  will  alien- 
ate. Since  such  men  can  make  themselves  felt  at  the  polls 
^Fhen  the  next  election  arrives,  respect  for  their  opinion  cools 
the  passion  of  congressional  politicians.  Thus  the  general 
feeling  is  that  as  the  power  of  filibustering  is  in  extreme  cases 
a  aafeguard  against  abuses  of  the  system  of  closure  by  "pre- 
vious question,"  so  the  good  sense  of  the  community  is  in  its 
turn  a  safeguard  against  abuses  of  the  opportunities  which  the 
rules  still  leave  open.  One  es-Speaker,  who  had  had  large 
experience  in  leading  both  a  majority  and  a  minority  of  the 
House,  observed  to  me  that  he  thought  the  rules,  taken  all  in 
all.  as  near  perfection  as  any  rules  could  be.  This  savours  of 
oCGcial  optimism.  We  all  know  the  attachment  which  those 
'ho  have  grown  old  in  working  a  system  show  to  its  faults  as 
to  its  merits.  Still,  true  is  it  that  congressmen  gen- 
ly  complain  less  of  the  procedure  under  which  they  live, 
and  which  seems  to  an  English  observer  tyrannical,  than  do 
members  of  the  English  House  of  Commons  of  the  less  rigid 
methods  of  their  own  ancient  and  famous  body.  I  know  no 
better  instance  of  the  self-control  and  good  humour  of  Amer- 
icans than  the  way  in  which  the  minority  in  the  House  generally 
submit  to  the  despotism  of  the  majority,  consoling  themselves 
wilh  Ihe  reflection  that  it  is  all  according  to  the  rules  of  the 
game,  and  that  their  turn  wil!  come  in  due  course.  To  use 
the  power  of  closing  debate  as  stringently  at  Westminster  as 
it  is  used  at  Washington  would  revolutionize  the  life  of  the 
House  of  Commons.  But  the  House  of  Representatives  is  an 
assembly  of  a  very  different  nature.  Like  the  House  of  Com- 
icona  it  is  a  legislating,  if  hardly  to  be  deemed  a  governing 
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body.  But  it  is  not  a  debating  body.  It  rules  through,  and  by 
its  conunittees,  in  which  discussion  is  unchecked  by  any 
closing  power;  and  the  whole  House  does  little  more  than 
Tester  by  its  votes  the  conclusions  which  the  committees  sub- 
mit. One  subject  alone,  the  subject  of  revenue,  that  is  to  say, 
taxation  and  appropriation,  receives  genuine  discussion  by  the 
House  at  large.  And  although  the  power  of  limiting  debate  is 
often  applied  to  expedite  such  business,  it  is  seldom  applied 
till  opportunity  has  been  given  for  the  expression  of  all  rele- 
vant views. 

The  rules  regarding  the  procedure  in  committee  of  the  whole 
House  are  in  the  main  similar  to  those  of  the  British  House  of 
Commons;  but  the  chairman  of  such  a  committee  is  not  (as 
usually  in  England)  a  permanent  chairman  of  Ways  and  Means, 
but  a  person  nominated  by  the  Speaker  on  each  occasion.  A 
rule,  not  duly  observed,  forbids  any  member  to  speak  twice  to 
any  question,  until  every  member  desiring  to  speak  shall  have 
spoken.** 

The  House  has  a  power  of  going  into  secret  session  whenever 
cottfidential  communications  are  received  from  the  President, 
or  a  member  informs  it  that  he  has  communications  of  a  secret 
nature  to  make.  But  this  power  seems  to  have  been  rarely 
used,  certainly  never  of  late  years.  Every  word  sp'^^'f^  '"-  •^- 
ported  by  official  stenographers  and  published  in  t^e  C 
sional  Record,  and  the  huge  galleries  are  never  dearer  I. 

The  number  of  bills  brought  into  the  House  e\ery  ;  .u-    ^ 
very  large,  averaging  over  7,000.    In  the  thirty-sev.r^*. 
gress  ( 1861-63)  the  total  number  of  bills  introduced  v;- 
viz.: — 613  house  bills,  and  433  Senate  bills.     In  ;: 
sixth  it  had  risen  to  9,481,  of  which  7,257  were  V  m--^   '   .'.: , 
2,224  Senate  bills,  showing  that  the  increase  has  '^c:  •  ,»  ^.u 
larger  in  the  House  than  in  the  Senate.    In  the  :'«.    .r  -i       ^ 
Congress  (1885-87)  the  number  was  rising  still  f  .iril.r»',  i   ;} 
number  up  to  July,  1886,  being  12,906,  exclusive  of  T-. '  jt'i-r 
resolutions.     In  the  British  House  of  Commons   (•'•  i  •' :l 
number  of  bills  introduced  was,  in  the  session  of  IS.  5.  '  • . 

"Proceedings  in  Committee  of  the  Whole  are  expedited  by  Ui-  mk 
(l^  a  vote  of  the  House)  discussion  in  Committee  to  a  c^nmn  :  -u 
period. 
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of  which  202  were  public  and  279  private  bills.  America  is, 
of  course,  a  far  larger  couiitr}%  but  the  legislative  competence 
of  Congress  is  incomparably  smaller  than  that  of  the  British 
Parliament,  seeing  that  the  chief  part  of  the  field  both  of 
public  bill  and  private  bill  legislation  belongs  in  America  to 
the  several  States.  By  far  the  greater  number  of  bills  in  Con- 
gress are  what  would  be  called  in  England  "private"  or 
"local  and  personal"  bills,  i.e.  they  establish  no  general  rule 
of  law,  but  are  directed  to  particular  cases.  Such  are  the 
numerous  bills  for  satisfying  persons  with  claims  against  the 
Federal  Government,  and  for  giving  or  restoring  pensions  to 
individuals  alleged  to  have  served  in  the  Northern  armies  dur- 
ing the  War  of  Secession.  It  is  only  to  a  very  small  extent 
that  bills  can  attempt  to  deal  with  ordinary  private  law,  since 
nearly  the  whole  of  that  topic  belongs  to  State  legislation. 
It  is  needless  to  say  that  the  proportion  of  bills  that  pass  to 
hills  that  fail  is  a  very  small  one,  not  one-thirtieth.^^  As  in 
England  so  even  more  in  America,  bills  are  lost  less  by  direct 
rejection  than  by  failing  to  reach  their  third  reading,  a  mode 
of  extinction  which  the  good-nature  of  the  House,  or  the 
unwillingness  of  its  members  to  administer  snubs  to  one 
another,  would  prefer  to  direct  rejection,  even  were  not  the 
want  of  time  a  sufficient  excuse  to  the  committees  for  failing 
to  report  them.  One  is  told  in  Washington  that  few  bills 
are  broughl;  in  with  a  view  to  being  passed.  They  are  presented 
in  order  to  gratify  some  particular  persons  or  places,  and  it  is 
well  imderstood  in  the  House  that  they  must  not  be  taken 
seriously.  Sometimes  a  less  pardonable  motive  exists.  The 
great  commercial  companies,  and  especially  the  railroad  com- 
panies, are  often  through  their  land  grants  and  otherwise 
brought  into  relations  with  the  Federal  Government.     Bills 

"In  the  BrKlsh  Parliamentary  session  of  1885,  out  of  202  public 
bills  brought  in,  144  passed  the  House  of  Commons,  and  several  of 
these  were  rejected  by  the  House  of  Lords.  Of  these  144  public  bills 
116  had  originated  in  the  House  of  Commons,  28  in  the  House  of 
Lords,  54  were  Government  bills,  62  "provisional  order**  bills,  only  28  . 

bills  of  private  members.     Of  the  279  private  bills  203  passed.     The        ^| 
number  of  public  bills   introduced  is   increasing  in  England,   though 
not  80  rapidly  as  in  America,   but  the  number  of  private  members' 
bills  that  are  passed  does  not  Increase,  recent  changes  in  parliament- 
ary procedure  having  reduced  their  chances. 
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are  presented  in  Congress  which  purport  to  withdraw  Bome 
of  the  privileges  of  these  companies,  or  to  establish  or  favour 
rival  enterprises,  but  whose  real  object  is  to  levy  blackmail  on 
these  wealthy  bodies,  since  it  is  often  cheaper  for  a  company  to 
buy  off  its  enemy  than  to  defeat  him  either  by  the  illegitimate 
influence  of  the  lobby,  or  by  the  strength  of  its  case  in  open 
combat.  Several  great  corporations  have  thus  to  maintain  a 
permanont  staff  at  Washington  for  the  sake  of  resisting  legis- 
lative attacks  upon  them,  some  merely  extortionate,  some 
intended  to  win  local  popularity. 

The  title  and  attributions  of  the  Speaker  of  the  House  are 
taken  from  his  famous  English  original.  But  the  character  of 
the  office  has  greatly  altered  from  that  original.  The  note  of 
the  Speaker  of  the  British  House  of  Commons  is  his  impar- 
tiality. He  has  indeed  been  chosen  by  a  party,  because  a 
majority  means  in  England  a  party.  But  on  his  way  from  his 
place  on  the  benches  to  the  Chair  he  is  expected  to  shake  off 
and  leave  behind  all  party  ties  and  sympathies.  Once  invested 
with  the  wig  and  gown  of  office  he  has  no  longer  any  political 
opinions,  and  must  administer  exactly  the  same  treatment  to 
his  political  friends  and  to  those  who  have  been  hitherto  his 
opponents,  to  the  oldest  or  most  powerful  minister  and  to  the 
youngest  or  least  popular  member.  His  duties  are  limited  to 
the  enforcement  of  the  rule?  and  generally  to  the  maintenance 
of  order  and  decorum  in  debate,  including  the  selection^  when 
several  members  rise  at  the  same  moment,  of  the  one  who  is  to 
carry  on  the  discussion.  These  are  duties  of  great  importance, 
and  his  position  one  of  great  dignity,  but  neither  the  duties 
nor  the  position  imply  political  power.  It  makes  little  differ- 
ence to  any  English  party  in  Parliament  whether  the  ocenpant 
of  the  chair  has  come  from  their  own  or  from  the  hostile  ranks. 
The  Speaker  can  lower  or  raise  the  tone  and  efficiency  of  the 
House  as  a  whole  by  the  way  he  presides  over  it ;  but  a  custom 
as  strong  as  law  forbids  him  to  render  help  to  hie  own  aide 
even  by  private  advice.  Whatever  information  aa  to  parlia- 
mentary law  he  may  feel  free  to  give  must  be  equally  at  tbe 
disposal  of  every  member. 

In  America  the  Speaker  has  immense  political  power,  and  li 
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permitted,  nay  expected,  to  uae  it  in  the  interesta  of  hia  party. 
la  calling  upon  members  to  speak  he  prefers  those  of  his  own 
side.  He  decides  in  their  favour  such  points  of  order  as  are 
not  distinctly  covered  by  the  nilea.  His  authority  over  the 
arrangement  of  business  is  so  large  that  he  can  frequently 
advance  or  postpone  particular  bills  or  motions  in  a  way  which 
determines  their  fate.  Although  he  does  not  figure  in  party 
debates  in  the  House,  he  may  and  does  advise  the  other  leaders 
of  his  party  privately;  and  when  they  "go  into  caucus"  (i.e. 
hold  a  party  meeting  to  determine  their  action  on  some  pend- 
ing question)  he  is  present  and  gives  counsel.  He  is  usually 
the  most  eminent  member  of  the  party  who  has  a  seat  in  the 
House,  and  is  really,  so  far  as  the  confidential  direction  of  ita 
policy  goes,  almost  its  leader.  His  most  important  privilege 
IB,  however,  the  nomination  of  the  numerous  standing  com- 
mittees already  referred  to.  In  the  first  Congress  (April, 
1789)  the  House  tried  the  plan  of  appointing  its  committees 
by  ballot;  but  this  worked  bo  ill  that  in  January,  1790,  the 
following  rule  was  passed: — "All  committees  shall  be  ap- 
pointed by  the  Speaker  unless  otherwise  specially  directed  by 
the  House."  This  rule  has  been  re-adt  »ted  by  each  succeaaive  ' 
Congress  since  then."  Xot  only  does  h-,  at  the  begiiuiing  of  ] 
each  Congress,  select  all  the  members  of  each  of  those  com- 
mittees, he  even  chooses  the  chairman  of  each,  and  (hereby 
Tests  the  direction  of  its  business  in  handa  approved  by  him- 
self. The  chairman  is  of  course  always  selected  from  the  party 
which  commands  the  House,  and  the  committee  is  so  com- 
posed as  to  give  that  party  a  majority.  Since  legislation,  and 
BO  much  of  the  control  of  current  administration  as  the  House 
has  been  able  to  bring  within  its  grasp,  belong  to  these  com- 
mittees, their  composition  practically  determines  the  action 
of  the  House  on  all  questions  of  moment,  and  as  the  chairman- 

"In  Englaad  select  commltl^es  on  public  matlerB  are  appointed  bj 
the  House,  i.  e..  practically  bjf  the  "whips"  ot  the  several  pu-tles, 
tboush  Bometlmca  ■  dlscusBlon  Id  the  House  leads  to  the  addition  ot 
otber  members.  Hybrid  commltleea  are  appointed  partly  by  Ibe  House 
and  putly  by  the  Comnilttee  of  Selection.  Prlvale  bill  committees  are 
appointed  by  the  Committee  or  Selectioo.  Thia  committee  la  a,  small 
bodj  or  the  older  and  more  eiperienced  members.  Intended  to  repre- 
gtatt  ttlrlf  ftll  parties  and  secdona  oT  opinion. 
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ships  of  the  more  important  committees  are  the  posts  of  most 
influence,  the  disposal  of  them  is  a  tremendous  piece  of  pat- 
ronage by  which  a  Speaker  can  attract  support  to  himself  and 
his  own  section  of  the  party,  reward  his  friends,  give  politi- 
cians the  opportunity  of  rising  to  distinction  or  practically 
extinguish  their  congressional  career.  The  Speaker  is,  of 
course,  far  from  free  in  disposing  of  these  places.  He  has 
been  obliged  to  secure  his  own  election  to  the  chair  by  prom- 
ises to  leading  members  and  their  friends ;  and  while  redeem- 
ing such  promises,  he  must  also  regard  the  wishes  of  important 
groups  of  men  or  types  of  opinion,  must  compliment  particular 
States  by  giving  a  place  on  good  committees  to  their  promi- 
nent representatives,  must  avoid  nominations  which  could 
alarm  particular  interests.  These  conditions  surround  the 
exercise  of  his  power  with  trouble  and  anxiety.  Yet  after  all 
it  is  power,  power  which  in  the  hands  of  a  capable  and  ambi- 
tious man  l^ecomes  so  far-reaching  that  it  is  no  exaggeration 
to  call  him  the  second,  if  not  the  first,  political  figure  in  the 
United  States,  with  an  influence  upon  the  fortunes  of  men  and 
the  course  of  domestic  events  superior,  in  ordinary  times,  to 
the  President's,  although  shorter  in  its  duration  and  less  patent 
to  the  world.^^ 

The  Speaker's  distribution  of  members  among  the  commit- 
tees is,  next  to  his  own  election,  the  most  critical  point  in  the 
history  of  a  Congress,  and  that  watched  with  most  interest. 
He  devotes  himself  to  it  for  the  fortnight  after  his  installation 

""The  appointment  of  the  committees  implies  the  distribution  ct 
work  to  every  member.  It  means  the  determination  of  the  cast  busi- 
ness shall  take.  It  decides  for  or  against  all  large  matters  of  policy, 
or  may  so  decide;  for  while  Speakers  will  differ  from  eadi  other 
greatly  in  force  of  character  and  in  the  wish  to  give  positive  direc- 
tion to  affairs,  the  weakest  man  cannot  escape  from  the  necessity  of 
arranging  the  appointments  with  a  view  to  the  probable  character  of 
measures  which  will  be  agitated.  This,  however,  is  far  from  the 
measure  of  the  Speaker's  power.  All  rules  are  more  or  lees  flexible. 
The  current  of  precedents  is  never  consistent  or  uniform.  Hie  bias  of 
the  Speaker  at  a  critical  moment  will  turn  the  scale.  Mr.  Randall,  aa 
Speaker,  determined  the  assent  of  the  House  to  the  action  of  the 
Electoral  Commission  [of  1877].  Had  he  wished  for  a  revolutionary 
attempt  to  prevent  the  announcement  of  Hayes's  election,  no  one  who 
has  had  experience  in  Congress,  at  least,  will  doubt  that  he  could 
have  forced  the  collision.** — From  an  article  in  the  New  York  JfaOion 
of  April  4,  1878,  by  an  experienced  member  of  Congress. 
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with  an  intensity  equalling  that  of  a  European  prime  minister 
constructing  a  cabinet.  The  parallel  goes  further,  for  as  the 
chairmanships  of  the  chief  committees  may  be  compared  to 
the  cabinet  offices  of  Europe,  so  the  Speaker  is  himself  a  great 
party  leader  as  well  as  the  president  of  a  deliberative  assembly. 

Although  expected  to  serve  his  party  in  all  possible  direc- 
tions, he  must  not  resort  to  all  possible  means.  Both  in  the 
conduct  of  debate  and  in  the  formation  of  committees  a  cer- 
tain measure  of  fairness  to  opponents  is  required  from  him. 
He  must  not  palpably  wrest  the  rules  of  the  House  to  their 
disadvantage,  though  he  may  decide  all  doubtful  points  against 
them.  He  must  give  them  a  reasonable  share  of  "the  floor'* 
(i.e.  of  debate).  He  must  concede  to  them  proper  representa- 
tion on  committees.  To  define  his  duties  on  these  points  is 
impossible;  yet  everybody  knows  when  they  have  been  neg- 
lected, as  was  the  case  with  a  recent  Speaker,  whom  I  heard 
universally  condemned  because  he  had  usually  "recognized" 
(i.e.  called  on  in  debate)  his  own  friends  only,  and  had  other- 
wise crossed  the  line  which  custom  has  drawn  between  ordinary 
and  oppressive  partisanship. 

The  dignity  of  the  Speaker's  office  is  high.  He  receives  a 
salary  of  $8,000  (£1,600),  which  is  a  large  salary  for  America. 
In  rank  he  stands  next  after  the  President  and  on  a  level  with 
the  justices  of  the  Supreme  Court.  Washington  society  was 
lately  agitated  by  a  claim  of  his  wife  to  take  precedence  over 
the  wives  of  these  judges,  a  claim  so  ominous  in  a  democratic 
country  that  efforts  were  made  to  have  it  adjusted  without  a 
formal  decision. 


CHAPTER  XIV- 

THE  HOUSE  AT  WOBK 

An  Englishman  expects  to  find  his  House  of  Commons  re- 
produced in  the  House  of  Representatives.  He  has  the  more 
reason  for  this  notion  because  he  knows  that  the  latter  was 
modelled  on  the  former,  has  borrowed  many  of  its  rules  and 
technical  expressions,  and  regards  the  procedure  of  the  English 
chamber  as  a  storehouse  of  precedents  for  its  own  guidance.^ 
The  notion  is  delusive.  Resemblances  of  course  there  are. 
But  an  English  parliamentarian  who  observes  the  American 
House  at  work  is  more  impressed  by  the  points  of  contrast 
than  by  those  of  similarity.  The  life  and  spirit  of  the  two 
bodies  are  wholly  diflEerent. 

The  room  in  which  the  House  meets  is  in  the  south  wing  of 
the  Capitol,  the  Senate  and  the  Supreme  Court  being  lodged  in 
the  north  wing.  It  is  more  than  thrice  as  large  as  the  English 
House  of  Commons,  with  a  floor  about  equal  in  area  to  that  of 
Westminster  Hall,  139  feet  long  by  93  feet  wide  and  36  feet 
high.2  Light  is  admitted  through  the  ceiling.  There  are  on 
all  sides  deep  galleries  running  backwards  over  the  lobbies, 
and  capable  of  holding  two  thousand  five  hundred  persons. 
The  proportions  are  so  good  that  it  is  not  till  you  observe  how 
small  a  man  looks  at  the  farther  end,  and  how  faint  ordinary 

'Both  the  Senate  and  the  House  of  Representativeo  have  recognlied 
Jefferson's  Manual  of  Parliamentary  Practice  as  govemiiiff  the  House 
when  none  of  its  own  rules  (or  of  the  joint  rules  of  Congress)  is  ap- 
plicable. This  manual,  prepared  by  President  Jefferson,  is  leased  on 
English  precedents. 

'Not  reckoning  in  the  staircase  at  the  south  end  of  Westminster 
Hall.  The  figure  of  the  two  halls  is  different,  Westminster  Hall  being 
rather  longer,  and  the  House  of  Representatives  wider.  The  Bogliah 
House  of  Commons  is  only  75  feet  long  by  45  broad. 
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voices  sound,  that  you  realize  its  vast  size.  The  seata  are  ai^  | 
ranged  in  curved  concentric  rows  looking  towards  the  Spealter, 
whose  handsome  marble  chair  is  placed  on  a  raised  marble 
platform  projecting  slightly  forward  into  the  room,  the  clerks 
and  the  mace  below  in  front  of  him,  in  front  of  the  clerks 
the  official  stenographers,  to  the  right  tlie  seat  of  the  sergeant- 
at-arms.  Each  member  has  a  revolving  arm-chair,  with  a 
roomy  desk  in  front  of  it,  where  he  writes  and  keeps  his 
papers.  Behind  these  chairs  runs  a  railing,  and  behind  the 
railing  is  an  open  space  into  which  some  classes  of  strangers 
may  be  brought,  where  sofas  stand  against  the  wall,  and  where 
smoking  ia  practised,  even  by  strangers,  though  the  rules  for-  | 
bid  it. 

When  jou  enter,  your  fir.st  impression  is  of  noise  and  tnr-  j 
moi],  a  noise  like  that  of  short  sharp  waves  in  a  Highland  loch, 
fretting  under  a  squall  against  a  rocky  shore.  The  raising  and 
dropping  of  desk  lids,  the  scratching  of  pens,  the  clapping  of 
bands  to  call  the  pages,  keen  little  boys  who  race  along  the 
gangways,  the  pattering  of  many  feet,  the  hum  of  talking  on 
the  floor  and  in  the  galleries,  make  up  a  din  over  which  the 
Speaker  with  the  sharp  taps  of  his  hammer,  or  the  orators 
straining  shrill  throats,  find  it  hard  to  make  themselves  audi- 
ble. I  never  heard  American  voices  sound  so  har^h  or  dis- 
agreable  as  they  do  here.  Xor  is  it  only  the  noise  that  gives 
the  impression  of  disorder.  Often  three  or  four  members  are 
on  their  feet  at  once,  each  shouting  to  catch  the  Speaker's  1 
attention.    Others,  tired  of  sitting  still,  rise  to  stretch  them-  \ 

selves,  while  the  Western  visitor,  long.  lank,  and  imperturb-   i 

^HUe.  leans  his  arms  on  the  railing,  chewing  his  cigar,  and 
^^Brvcys  the  scene  with  little  reverence.    Less  favourable  condi- 
^^Bpns  for  oratory  cannot  be  imagined,  and  one  is  not  surprised 
^^ut  b;  told  that  debate  was  more  animated  and  practical  in  the  I 
r:Hch  smaller  room  which  the  House  formerly  occupied.  i 

Not  only  is  the  present  room  so  big  that  only  a  powerful  and   , 
v.ell-trained  voice  can  fill  it,  but  the  desks  and  chairs  make  a 
speaker  feel  as  if  he  were  addressing  furniture  rather  than  i 
men,  while  of  the  members  few  seem  to  listen  to  the  speeches. 
^^Ji  is  true  that  they  sit  in  the  House  instead  of  ranning  out  ! 
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into  the  lobbies  as  people  do  in  the  British  House  of  Commons^ 
but  they  are  more  occupied  in  talking  or  writing,  or  reading 
newspapers,  than  in  attending  to  the  debate.  To  attend  is  not 
easy,  for  only  a  shrill  voice  can  overcome  the  murmurous  roar ; 
and  one  sometimes  finds  the  newspapers  in  describing  an  un- 
usually effective  speech,  observe  that  "Mr.  So-and-So's  speech 
drew  listeners  about  him  from  all  parts  of  the  House."  They 
could  not  hear  him  where  they  sat,  so  they  left  their  places  to 
crowd  in  the  gangways  near  him.  "Speaking  in  the  House," 
says  an  American  writer,  "is  like  trying  to  address  the  people 
in  the  Broadway  omnibuses  from  the  kerbstone  in  front  of 
the  Astor  House.  .  .  .  Men  of  fine  intellect  and  of  good 
ordinary  elocution  have  exclaimed  in  despair  that  in  the  House 
of  Representatives  the  mere  physical  effort  to  be  heard  uses  up 
all  the  powers,  so  that  intellectual  action  becomes  impossible. 
The  natural  refuge  is  in  written  speeches  or  in  habitual  si- 
lence, which  one  dreads  more  and  more  to  break." 

It  is  hard  to  talk  calm  good  sense  at  the  top  of  your  voice, 
hard  to  unfold  a  complicated  measure.  A  speaker's  vocal 
organs  react  upon  his  manner,  and  his  manner  on  the  sub- 
stance of  his  speech.  It  is  also  hard  to  thunder  at  an  un- 
scrupulous majority  of  a  factious  minority  when  they  do  not 
sit  opposite  to  you,  but  all  around  you  and  behind  you  as  is 
the  case  in  the  House.  The  Americans  think  this  an  advan- 
tage, because  it  prevents  scenes  of  disorder.  They  may  be 
right;  but  what  order  gains  oratory  loses.  It  is  admitted 
that  the  desks  are  a  mistake,  as  encouraging  inattention  by 
enabling  men  to  write  their  letters ;  but  though  nearly  every- 
body agrees  that  they  would  be  better  away,  nobody  supposes 
that  a  proposition  to  remove  them  would  succeed.*  So  too  the 
huge  galleries  add  to  the  area  the  voice  has  to  fill;  but  the 
public  like  them,  and  might  resent  a  removal  to  a  smaller 
room.  The  smoking  shocks  an  Englishman,  but  not  more 
than  the  English  practice  of  wearing  hats  in  both  Houses  of 
Parliament  shocks  an  American.  Interruption,  cries  of  "Di- 
vide," interjected  remarks,  are  not  more  frequent — ^when  I 

The  House  decided  in  1859,  at  the  end  of  one  Congress,  that  tb» 
desks  should  be  removed  from  the  Hall  (as  the  House  is  ciillsd),  but 
in  the  next  succeeding  session  the  old  arrangement  was  resumed. 


THE  HOUSE  AT  WORK 

haTe  Laen  present  they  seemed  to  be  much  less  frequent — th&n 
in  the  House  of  Commons.  Applause  is  given  more  charily, 
is  usually  the  case  in  America.    Instead  of  "Hear,  hear,"  there 
i»  a  clapping  of  hands  and  hitting  of  desks. 

The  method  of  taking  a  division  by  calling  on  each  party  to 
stand  up,  first  the  ayes  and  then  the  noes,  is  more  expeditious 
than  the  English  plan  of  sending  men  into  opposite  lobbies, 
but  the  calling  of  the  roll,  which  one-fifth  of  half  the  House 
can  and  frequently  does  demand,  is  slower.  Both  methods  of 
dividing  are  less  dramatic  than  the  English,  and  neither  com- 
pels a  man  fo  vote,  for  if  you  wish  to  abstain,  you  need  not 
rise;  and  when  the  roll  is  called  you  may  refrain  from  answer- 
ing to  your  name,  or  may  slip  outside  the  bar. 

There  is  little  good  speaking.  I  do  not  mean  merely  that 
fine  oratory,  oratory  which  presents  valuable  thoughts  in  elo- 
quent words,  is  rare,  for  it  is  rare  in  all  assemblies.  But  in  the 
House  of  Representatives  a  set  speech  upon  any  subject  of  im- 
portance tends  to  become  not  an  esposition  or  an  argument 
but  a  piece  of  elaborate  and  high-flown  declamation.  It«  au- 
thor is  often  wise  enough  to  send  direct  to  the  reporters  what 
he  has  written  out,  having  read  aloud  a  small  part  of  it  in 
the  House.  When  it  has  been  printed  in  extenso  in  the  Con- 
gressional Record,  (leave  to  get  this  done  being  readily  ob- 
tained), he  has  copies  struck  off  and  distributes  them  among 
his  constituents.     Thus  everybody  is  pleased   and  time  is 


That  there  is  not  much  good  business  debating,  by  which  I  ] 
mean  a  succession  of  comparatively  short  speeches  addressed  to 
a  practical  question,  and  hammering  it  out  by  the  collision  of 
mind  with  mind,  arises  not  from  any  want  of  ability  among 
the  members,  but  from  the  unfavourable  conditions  under 
which  the  House  acts.  Most  of  the  practical  work  is  done  in 
the  standing  committees,  while  much  of  the  House's  time  is 
consumed  in  pointless  discussions,  where  member  after  mem- 
ber delivers  himself  upon  large  questions,  not  likely  to  be 
■brought  (o  a  definite  issue.    Many  of  the  speeches  thus  called 

'I  was   lold  that  tormerly  apeecbes  mlgliL  bs  printed  in  the    Reeord 

mm  ■  matter  Ot  course,  but  that,  a  member  havlDg  UBed  this  prUiloKS 

[   to  print  and  circulate  a  poem,  the  right  wbb  restrained. 
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•rVl-T  1*  irrrrrts-Ir  iri  lir^^iL  <r^  ibe  other  hand  the  fve- 
ziizii:^  £e:«E:e?  ▼h::::  :A£e  rl£.:e.  Tbfn  :he  HoTiae  impede?  ihs: 

:.  ::   ..n-:.  :l  <. on::::—^  ::  iir  Wh-r.e  on  consderat:  o 

-:f  i  :i!I  r?z»:r:ei  frrn:  &  rr^niirr  c-mnir.ft,  are  often  livrly. 
j-ti-t-e-i-  ani  rfr-itiT?-  Tlr  Tipfc^  "B-ri:h  cic-::e  man  inierps: 
f  —  -  &T%  ':»?fT  ■iis'i'zs^r'i  fire  ihr^jt?  of  liiatim  and  zhe  aT>T>Torr:- 
s"n:"  :f  r:-:r:f7.  r::?r?  ^^r::r£&r>  :o  ~rl:c  works,  the  iir.- 
proT^rirr:  vf  Timers  £r:i  birViir?.  erririrr  cf  Federal  brild- 
i-Z?.  £-i  >:■  f:T:h.    Th:?  r:::i  :f  'r'liiirfs?  :?  indeed  to  most 

"VT-izi  eTTi-?*  '.He  nn-E^T  sjci—  ?.  s  T^amnan  and  o?ers  The 
s^Trr^^:  :-::::T:£r":n5  :>  £  frai:  crrrs-rirnc'r-  A«  a  theatre  or 
Kh:»:I  ii'.'irT  -.i  tvL::::^!  •5l>:-en>e  rr  p::::::^l  wisdom,  the 
H:.?^  hsi  :ern  izfrrf-r  r?:  rn'j  :>  :hr  Senate  but  to  mo«i 
Eurrc^in  =?>^=i ':':€<.  X:r  £:*?5 ::  e-'rv  m-cr.  o*Mi«:deration  at 
hrn?.  I:?  ^.^'mt-t?  iT-y  tvtv  ?h:rr"v  rer^^r:*^.  in  the  Washins:- 
::n  lar-rr*  ls  irell  i*  :n  :h:=>r  in  P'r.-li::rlrr.:a  end  Xew  York. 
Th-ET  ar?  r::  wifr'T  reai.  and  !."»  li::!e  ::  insircct  or  infln- 

«  « ■  ■      ■ 

Yzis  is  :f  :•: -rsr  rn'.v  .-^r.e  r^r^  of  a  '.fris'amre"*  fnnctioDs. 
An  asseni'T  nsv  :"^<ra:?r.  ::«  ":•::=:: nr5.?  *u :>?s5fi:l] v  and  ret 
sn-ne  w::-  i^-ar  ..^rr.:?  ::  r-r.:::?.  Bv.:  :r.e  .-r^isianon  on  puMjo 
niarer*  -=■}:: :1  :"r.e  H?u>e  :.:?=?  :u:  :>  i^r^nrr  in  cnantitv  and 
generaZIj  melixr^  in  y.::-.!::".  Whi:  i>  n:?rv,  the  Honi*  tends 
to  avcid  £"  rfi'/.y  irrav--  in",  vrc^sir-j  vi-e^Tion*,  skirmishin^r 
ro::n 2  : h e m. ": i::  ?c "  i : rr.  n: ;>: : i r. ^r  : h r n:  in  : r.r  face  or  reaching 
£  decifi.n  ■='r.::r.  niurss  ::n  ?..:v?.r.>:.  I:  one  makes  this  ob- 
>trvE:::n  ::•  an  A:::rri:?.n,  i:-?  rc-^'i-:-?  :::■::  a:  :r.i5  n:oment  there 
&r-.  few  r-:h  :-T^:i:ni  '.yir.^  ■:«■:: hi::  :>.->  o?nir>?:enee  of  Con- 
cr^.^?.  an.i  ir.L'  in  hi?  .-:u=:r.-  r:rr:^>tn:a::vt<  must  not  attempt 
:o  n:ove  fasTrr  :hL=.n  :hr:r  :-?n>:::"t'-:*.  Thi?  'arrer  remark  is 
cnrlnen:!*.*  :r.:-::  i:  ^x'r^5?<  ?.  f-.r/inj:  wh::h  has  S!one  so  far 
:h?.:  C:r.r>:>*  ^  'n>:iTri: ::«  ::::v  :;  ?n  :■:  :?y.."*w  and  not  to  seek 
tv^  '.0.:^:  '?'.:":*::•  :r  ni:r..  The  hLirn:  a::v.ay.v  si::?en?d  so  far  is 
iK>:  iirave.  Eu:  :he  Eur^re.'.ri  o':>- rver  ^.annot  escape  the  im- 
^^n^ctsion  :ha:  Ccni:>?i>  niirh:  :?.:*.  :?  irrar^Ie  with  a  serious 
puhli-"  and  is  a:  pn^stn:  har .:*.}-  e^r-ai  to  the  duty  of 
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guiding   and   instructing   the   political    intelligence    of   the 
nation. 

In  all  assemblies  one  must  expect  abundance  of  unreality 
and  pretence,  many  speeches  obviously  addressed  to  the  gallery, 
many  bills  meant  to  be  circulated  but  not  to  be  seriously  pro- 
ceeded with.  However,  the  House  seems  to  indulge  itself  more 
freely  in  this  direction  than  any  other  chamber  of  equal  rank. 
Its  galleries  are  large,  holding  2,500  persons.  But  it  talks 
and  votes,  I  will  not  say  to  the  galleries,  for  the  galleries  can- 
not hear  it,  but  as  if  every  section  of  American  opinion  was 
present  in  the  room.  It  adopts  unanimously  resolutions  which 
perhaps  no  single  member  in  his  heari;  approves  of,  but  which 
no  one  cares  to  object  to,  because  it  seems  not  worth  while  to 
do  so.  This  habit  sometimes  exposes  it  to  a  snub,  such  as  that 
administered  by  Prince  Bismarck  in  the  matter  of  the  resolu- 
tion of  condolence  with  the  German  Parliament  on  the  death 
of  Lasker,  a  resolution  harmless  indeed  but  certainly  super- 
fluous and  possibly  obtrusive.  A  practice  unknown  to  other 
countries  is  of  course  misunderstood  by  them,  and  may  pro- 
voke resentment.  The  resolution  requesting  the  British  Gov- 
ernment to  suspend  the  execution  of  O'Donnell,  the  murderer 
of  the  informer  Carey,  was  adopted  by  the  House  as  a  mere 
matter  of  form,  nobody,  except  a  few  Irish  members,  desiring 
it.  and  not  even  they  expecting  it  to  produce  any  eflEect. 
Bills  are  frequently  brought  into  the  House  proposing  to 
effect  impossible  objects  by  absurd  means,  which  astonish  a 
visitor,  and  may  even  cause  disquiet  in  other  countries,  while 
few  people  in  America  notice  them,  and  no  one  thinks  it  worth 
while  to  expose  their  emptiness.  American  statesmen  keep  their 
pockets  full  of  the  loose  cash  of  empty  compliments  and  pom- 
pous phrases,  and  become  so  accustomed  to  scatter  it  among 
the  crowd  that  they  are  surprised  when  a  complimentary  reso- 
lution or  electioneering  bill,  intended  to  humour  some  sec- 
tion of  opinion  at  home,  is  taken  seriously  abroad.  The  House 
is  particularly  apt  to  err  in  this  way,  because  having  no  respon- 
sibility in  foreign  policy,  and  little  sense  of  its  own  dignity, 
it  applies  to  international  affairs  the  habits  of  election  meet- 
ings. 
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Watching  ihe  House  at  work,  and  talking  to  the  members  in 
the  lobbies,  an  Englishman  naturally  asks  himself  how  the  in- 
tellectual quality  of  the  body  compares  with  that  of  the  House 
of  Commons.  His  American  friends  have  prepared  him  to  ex- 
pect a  marked  inferiority.  They  are  fond  of  running  down  con- 
gressmen. The  cultivated  Kew  Englanders  and  New  Yorkers 
do  this  out  of  intellectual  fastidiousness,  and  in  order  to 
support  the  role  which  they  unconsciously  fall  into  when  talk- 
ing to  Europeans.  The  rougher  Western  men  do  it  because 
they  would  not  have  congressmen  either  seem  or  be  better  in 
any  way  than  themselves,  since  that  would  be  opposed  to 
republican  equality.  A  stranger  who  has  taken  literally  all  he 
hears  is  therefore  surprised  to  find  so  much  character,  shrewd- 
ness, and  keen  though  limited  intelligence  among  the  repre- 
sentatives. Their  average  business  capacity  did  not  seem  to  me 
below  that  of  members  of  the  House  of  Commons  of  1880-85. 
True  it  is  that  great  lights,  such  as  usually  adorn  the  British 
chamber,  are  absent ;  true  also  that  there  are  fewer  men  who 
have  received  a  high  education  which  has  developed  their  tastes 
and  enlarged  their  horizons.  The  want  of  such  men  depresses 
the  average.  It  is  raised,  however,  by  the  almost  total  absence 
of  two  classes  hitherto  well  represented  in  the  British  Parlia- 
ment, the  rich,  dull  parvenu,  who  has  bought  himself  into  pub- 
lic life,  and  the  perhaps  equally  unlettered  young  sporting  or 
fashionable  man  who,  neither  knowing  nor  caring  anything 
about  politics,  has  come  in  for  a  county  or  (before  1885)  a 
small  borough,  on  the  strength  of  his  family  estates.  Few  con- 
gressmen sink  to  so  low  an  intellectual  level  as  these  two  sets  of 
persons,  for  congressmen  have  almost  certainly  made  their  way 
by  energy  and  smartness,  picking  up  a  knowledge  of  men  and 
-things  "all  the  time."  In  respect  of  width  of  view,  of  capacity 
for  penetrating  thought  on  political  problems,  representatives 
are  scarcely  above  the  class  from  which  they  came,  that  of  sec- 
ond-rate lawyers  or  farmers,  less  often  merchants  or  petty 
manufacturers.  They  do  not  pretend  to  be  statesmen  in  the 
European  sense  of  the  word,  for  their  careers,  which  have 
made  them  smart  and  active,  have  given  them  little  opportu- 
nity for  acquiring  such  capacities.    As  regards  manners  they 
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ot  poiJBhed,  because  they  have  not  lived  among  polished 
e;  yet  neither  are  they  rude,  for  to  gel  on  in  American 
I  politicB  one  must  be  civil  and  pleaaant.  The  standard  of  par- 
[  liamentaiT  language,  and  of  courtesy  generally,  haa  been 
[  steadily  rising  during  the  last  few  decades ;  1  am  not  sure  that 
I  it  ie  now  lower  than  in  the  British  House  of  Commona,  where 
those  same  decades  appear  to  have  witnessed  a  decline.  Scenes 
I  of  violence  and  confusion  such  as  occasionally  convulse  the 
I  French  chamber,  and  were  common  in  Washington  before  the 
j  War  of  Secession,  are  now  unknown. 

On  the  whole,  the  most  striking  difference  between  the 
Honse  of  Representatives  and  European  popular  aBsembliea 
ifi  its  greater  homogeneity.  The  type  is  marked ;  the  individ- 
uals vary  little  from  the  type.  In  Europe  all  sorts  of  persona 
are  audced  into  the  vortex  of  the  legislature,  nobles  and  land- 
owners, lawyers,  physicians,  business  men,  artisans,  journalists, 
men  of  learning,  men  of  science.  In  America  five  representa- 
tivea  out  of  six  are  polifirians  pure  and  simple,  members  of  a. 
class  aa  well  defined  as  any  one  of  the  above-mentioned  Euro- 
pean classes.  The  American  people,  tliough  it  is  composed  of 
immigrants  from  every  country  and  occupies  a  whole  conti- 
nent, tends  to  become  more  uniform  than  most  of  the  greak 
European  peoples;  and  this  characteristic  is  palpable  in  its 
legislature. 

Uneasy  lies  the  head  of  an  ambitious  congressman,'  for  the 
chances  are  about  even  that  he  will  lose  hia  seat  at  the  ne.tt 
election.  It  was  observed  in  1788  that  half  of  the  members 
of  each  successive  Stale  legislature  were  new  members,  and 
this  average  has  been  maintained  in  the  Federal  legislature. 
In  the  forty-eighth  Congress,  elected  in  1882,  only  148  out  of 
the  3S5  members  had  sat  in  the  forty-seventh  Congress.  In 
the  fiftieth  the  proportion  was  slightly  larger,  but  only  206  out 
of  the  325  members  had  sat  in  any  preceding  Congress,  In 
England  the  proportion  of  members  re-elected  from  Parlia- 

The  term  "CongreSHinan"  is  commonlr  used  lo  deacrllip  a  member 
ot  Ihe  House  ot  RepreseulatlveB.  though,  ot  courBp.   It  ought  to  In- 
clude BeoHtors  also.     So  in  England   'Member  of  Parliament'  meaaa 
member  ot  the  House  ot  Commona.  though  H  covers  all  peraons  wli» 
,  bava  aeats  In  the  House  of  Lords. 


* 
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ment  to  Parliament  is  much  higher.  It  was  remarked  as  a 
novelty  in  the  Parliament  of  1885,  elected  after  a  sweeping 
measure  for  the  redistribution  of  seats,  that  about  one-third 
of  the  members  had  not  sat  in  the  Parliament  of  1880.  Any- 
one can  see  how  much  influence  this  constant  change  in  the 
composition  of  the  American  House  must  have  upon  its  legis- 
lative efficiency. 

I  have  kept  to  the  last  the  feature  of  the  House  which  an 
Englishman  finds  the  strangest. 

It  has  parties,  but  they  are  headless.  There  is  neither 
(Jovernment  nor  Opposition ;  neither  leaders  nor  whips.  No 
minister,  no  person  holding  any  Federal  office  or  receiving  any 
Federal  salary,  can  be  a  member  of  it.  That  the  majority  may 
be  and  often  is  opposed  to  the  President  and  his  cabinet,  does 
not  strike  Americans  as  odd,  because  they  proceed  on  the  the- 
ory that  the  legislative  ought  to  be  distinct  from  the  executive 
authority.  Since  no  minister  sits,  there  is  no  official  repre- 
sentative of  the  party  which  for  the  time  being  holds  the  reins 
of  the  executive  government.  Neither  is  there  any  unofficial 
representative.  And  as  there  are  no  persons  whose  opinions 
expressed  in  debate  are  followed,  so  there  are  none  whose  duty 
it  is  to  bring  up  members  to  vote,  to  secure  a  quorum,  to  see 
that  people  know  which  way  the  bulk  of  the  party  is  going. 

So  far  as  the  majority  has  a  chief,  that  chief  is  the  Speaker, 
who  has  been  chosen  by  them  as  their  ablest  and  most  influen- 
tial man ;  but  as  the  Speaker  seldom  joins  in  debate  (though  he 
may  do  so  by  leaving  the  chair,  having  put  some  one  else  in 
it),  the  chairman  of  the  most  important  committee,  that  of 
Ways  and  Means,  enjoys  a  sort  of  eminence,  and  comes  nearer 
than  any  one  else  to  the  position  of  leader  of  the  House.*  But 
hi£i  authority  does  not  always  enable  him  to  secure  co-operation 
for  debate  among  the  best  speakers  of  his  party,  putting  up 
now  one,  now  another,  after  the  fashion  of  an  English  prime 
minister,  and  thereby  guiding  the  general  course  of  the  dis- 
cussion. 

The  minority  do  not  formally  choose  a  leader,  nor  is  there 

*The  Chairman  of  the  Committee  on  Appropriations  has,  perhaps,  as 
much  real  power. 
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usually  any  one  among  them  whose  career  marks  him  out  as 
practically  the  first  man,  but  the  person  whom  they  have  put 
forward  as  their  party  candidate  for  the  Speakership,  giving 
him  what  is  called  "the  complimentary  nomination,"  has  a  sort 
of  vague  claim  to  be  so  regarded.  This  honour  amounts  to. 
very  little.  In  the  Congress  which  met  in  December,  1883, 
Mr.  Keifer  of  Ohio,  Speaker  in  the  last  preceding  Congress, 
received  such  a  complimentary  nomination  from  the  Republi- 
can party  against  Mr.  Carlisle  of  Kentucky,  whom  the  Demo- 
cratic majority  elected.  But  the  Republicans  immediately 
afterwards  refused  to  treat  Mr.  Keifer  as  leader,  and  left  him, 
on  some  motion  which  he  made,  in  a  ridiculously  small 
minority. 

Bow  then  does  the  House  work? 

If  it  were  a  Chamber,  like  those  of  Prance  or  Germany, 
divided  into  four  or  five  sections  of  opinion,  none  of  which 
commands  a  steady  majority,  it  would  not  work  at  all.  But 
parties  are  few  in  the  United  States,  and  their  cohesion  tight. 
There  are  usually  two  only,  so  nearly  equal  in  strength  that  the 
majority  cannot  afford  to  dissolve  into  groups  like  those  of 
France.  Hence  upon  all  large  national  issues,  whereon  the 
general  sentiment  of  the  party  has  been  declared,  both  the 
majority  and  the  minority  know  how  to  vote,  and  vote  solid. 

If  the  House  were,  like  the  English  House  of  Commons,  to 
some  extent  an  executive  as  well  as  a  legislative  body — one  by 
whose  co-operation  and  support  the,  daily  business  of  govern- 
ment had  to  be  carried  on — it  could  not  work  without  leaders 
and  whips.  This  it  is  not.  It  neither  creates,  nor  controls, 
nor  destroys,  the  administration,  which  depends  on  the  Presi- 
dent, himself  the  offspring  of  a  direct  popular  mandate. 

^*Still,"  it  may  be  replied,  "the  House  has  impori:ant  func- 
tions to  discharge.  Legislation  comes  from  it.  Supply  de- 
pends on  it.  It  settles  the  tariff,  and  votes  money  for  the  civil 
and  military  services,  besides  passing  measures  to  cure  the 
defects  which  experience  must  disclose  in  the  working  of  every 
government,  every  system  of  jurisprudence.  How  can  it 
satisfy  these  calls  upon  it  without  leaders  and  organization ?'' 

To  a  European  eye,  it  does  not  seem  to  satisfy  them.    It 
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votes  the  necessary  supplies,  but  not  wisely,  giving  sometimes 
too  much,  sometimes  too  little  money,  and  taking  no  adequate 
securities  for  the  due  application  of  the  sums  voted.  For 
many  years  past  it  has  fumbled  over  both  the  tariff  problem  and 
the  currency  problem.  It  produces  few  useful  laws,  and  leaves 
on  one  side  grave  practical  questions,  such  as  the  silver  prob- 
lem, international  copyright,  the  establishment  of  a  general 
bankrupt  law.  An  Englishman  is  disposed  to  ascribe  these 
failures  to  the  fact  that  as  there  are  no  leaders,  there  is  no  one 
responsible  for  the  neglect  of  business,  the  miscarriage  of  bills, 
the  unwise  appropriation  of  public  funds.  "In  England/*  he 
says,  "the  ministry  of  the  day  bears  the  blame  of  whatever 
goes  wrong  in  the  House  of  Commons.  Having  a  majority, 
it  ought  to  be  able  to  do  what  it  desires.  If  it  pleads  that  its 
measures  have  been  obstructed,  and  that  it  cannot  under  the 
faulty  procedure  of  the  House  of  Commons  accomplish  what 
it  seeks,  it  is  met,  and  crushed,  by  the  retort  that  in  such  case 
it  ought  to  have  the  procedure  changed.  What  else  is  its 
majority  good  for  but  to  secure  the  efficiency  of  Parliament? 
In  America  there  is  no  person  against  whom  similar  charges 
can  be  brought;  although  conspicuous  folly  or  perversity  on 
the  part  of  the  majority  tends  to  discredit  them  collectively 
with  the  public,  and  may  damage  them  at  the  next  presidential 
or  congressional  election.  But  responsibility,  to  be  properly 
effective,  ought  to  be  fixed  on  a  few  conspicuous  leaders.  Is 
not  the  want  of  such  men,  men  to  whom  the  country  can  look, 
and  whom  the  ordinary  members  will  follow,  the  cause  of 
some  of  the  faults  which  are  charged  on  Congress,  of  its  hesi- 
tations, its  inconsistencies  and  changes,  its  ignoble  surrenders 
to  some  petty  clique,  its  deficient  sense  of  dignity,  its  shrink- 
ing from  troublesome  questions,  its  proclivity  to  jobs?*' 

Two  American  statesmen  to  whom  such  a  criticism  was  SttB- 
mitted,  replied  as  follows:  "It  is  not  for  want  of  leaders  that 
Congress  has  forborne  to  settle  the  questions  mentioned,  bxit 
because  the  division  of  opinion  in  the  country  regarding  them 
has  been  faithfully  reflected  in  Congress.  The  majority  has 
not  been  strong  enough  to  get  its  way ;  and  this  has  happened, 
not  only  because  abundant  opportunities  for  resistance  arise 
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from  the  methods  of  doing  business,  but  still  more  because  no 
distinct  impulse  or  mandate  towards  any  particular  settlement 
of  these  questions  has  been  received  from  the  country.  It  is 
not  for  Congress  to  go  faster  than  the  people.  When  the  coun- 
try knows  and  speaks  its  mind,  Congress  will  not  fail  to  act." 
The  significance  of  this  reply  lies  in  its  pointing  to  a  funda- 
mental difference  between  the  conception  of  the  respective 
positions  and  duties  of  a  representative  body  and  of  the  nation 
at  large  entertained  by  Americans,  and  the  conception  which 
has  hitherto  prevailed  in  Europe.  Europeans  have  thought  of 
a  legislature  as  belonging  to  the  governing  class.  In  America 
there  is  no  such  class.  Europeans  think  that  the  legislature 
ought  to  consist  of  the  best  men  in  the  country,  Americans  that 
it  should  be  a  fair  average  sample  of  the  country.  Europeans 
think  that  it  ought  to- lead  the  nation,  Americans  that  it  ought 
to  follow  the  nation. 

Without  some  sort  of  organization,  an  assembly  of  three 
hundred  and  thirty  men  would  be  a  mob,  so  necessity  has  pro- 
vided in  the  svstem  of  committees  a  substitute  for  the  Euro- 
pean  party  organization.  This  system  of  committees  will  be 
explained  in  next  chapter;  for  the  present  it  is  enough  to 
observe  that  when  a  matter  which  has  been  (as  all  bills  are) 
referred  to  a  committee,  comes  up  in  the  House  to  be  dealt 
with  there,  the  chairman  of  the  particular  committee  is  treated 
88  a  leader  pro  hoc  vice,  and  members  who  know  nothing  of 
the  matter  are  apt  to  be  guided  by  his  speech  or  his  advice 
given  privately.  If  his  advice  is  not  available,  or  is  suspected 
because  he  belongs  to  the  opposite  party,  they  seek  direction 
from  the  member  in  charge  of  the  bill,  if  he  belongs  to  their 
own  party,  or  from  some  other  member  of  the  committee,  or 
from  some  friend  whom  they  trust.  When  a  debate  arises 
unexpectedly  on  a  question  of  importance,  members  are  often 
puzzled  how  to  vote.  The  division  being  taken,  they  get  some 
one  to  move  a  call  of  yeas  and  nays,  and  while  this  slow  process 
goes  on,  they  scurry  about  asking  advice  as  to  their  action, 
and  give  their  votes  on  the  second  calling  over  if  not  ready  on 
first.  If  the  issue  is  one  of  serious  consequence  to  the  party, 
a  recess  is  demanded  by  the  majority,  say  for  two  hours.    The 
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House  then  adjourns,  each  party  "goes  into  caucus'*  (the 
Speaker  possibly  announcing  the  fact),  and  debates  the  matter 
with  closed  doors.  Then  the  House  resumes,  and  each  party 
votes  solid  according  to  the  determination  arrived  at  in  caucus. 
In  spite  of  these  expedients,  surprises  and  scratch  votes  are  not 
uncommon. 

I  have  spoken  of  the  din  of  the  House  of  Bepresentatives,  of 
its  air  of  restlessness  and  confusion,  contrasting  with  the  staid 
gravity  of  the  Senate,  of  the  absence  of  dignity  both  in  its  pro- 
ceedings and  in  the  bearing  and  aspect  of  individual  members. 
All  these  things  notwithstanding,  there  is  something  impres- 
sive about  it,  something  not  unworthy  of  the  continent  for 
which  it  legislates. 

This  huge  gray  hall,  filled  with  perpetual  clamour,  this 
multitude  of  keen  and  eager  faces,  this  ceaseless  coming  and 
goiug  of  many  feet,  this  irreverent  public,  watching  from  the 
galleries  and  forcing  its  way  on  to  the  floor,  all  speak  to  the 
beholder's  mind  of  the  misrhtv  democracy,  destined  in  another 
centurv  to  form  one  half  of  civilized  mankind,  whose  afiairs 
are  here  debated.  If  the  men  are  not  great,  the  interests  and 
the  issues  are  vast  and  fateful.  Here,  as  so  often  in  America, 
one  thinks  rather  of  the  future  than  of  the  present.  Of  what 
tremendous  struggles  may  not  this  hall  become  the  theatre  in 
ages  yet  far  distant,  when  the  parliaments  of  Europe  have 
shrunk  to  insignificance? 


CHAPTER   XV 

THE  COMMITTEES  OF  CONGRESS 

The  most  abiding  difficnltyof  free  govemment  is  to  get  large 
assemblies  to  work  promptly  and  smoothly  either  for  legisla- 
tive or  executive  purposes.  We  perceive  this  difficulty  in 
primary  assemblies  of  thousands  of  citizens,  like  those  of  an- 
cient Athens  or  Syracuse;  we  see  it  again  in  the  smaller  repre- 
sentative assemblies  of  modem  countries.  Three  methods  of 
overcoming  it  have  been  tried.  One  ig  to  leave  very  few  and 
comparatively  simple  questions  to  the  assembly,  reserving  all 
others  for  a  smaller  and  more  permanent  body,  or  for  execu- 
tive officers.  This  was  the  plan  of  the  Bomans,  where  the 
comitia  (primary  assemblies)  were  convoked  only  to  elect 
magistrat!^  and  pass  laws,  which  were  short,  clear,  and  sub- 
mitted en  bloc,  without  possibility  of  amendment,  for  a  simple 
Yes  or  No.  Another  method  is  to  organize  the  assemblies  into 
well-defined  parties,  each  recognizing  and  guided  by  one  or 
more  leaders,  so  that  on  most  occasions  and  for  most  pur- 
poses the  rank  and  ^e  of  members  exert  no  volition  of  their 
own,  but  move  like  battalions  at  the  word  of  command.  This 
has  been  the  English  system  since  about  the  time  of  Queen 
Anne.  It  was  originally  worked  by  means  of  extensive  cor- 
ruption ;  and  not  till  this  phase  was  passing  away  did  it  become 
an  object  of  admiration  to  the  world.  Latterly  it  has  been 
reproduced  in  the  parliaments  of  most  modem  European 
states  and  of  the  British  colonies.  The  third  method,  which 
admits  of  being  more  or  less  combined  with  the  second,  is  to 
divide  the  assembly  into  a  number  of  smaller  bodies  to  which 
legislative   and   administrative   questions  may   be   referred, 
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either  for  final  determination  or  to  .  <  1  on  to  the 

whole  body.    This  is  the  system  of  comE  '?]  li©d  to  some 

extent  in  England,  to  a  larger  extent  .  •::  e  under  the 

names  of  bureaux  and  commissions,  a  :•.  >  :  .  "^f  all  in  the 
"United  States.  Some  account  of  its  niL  ^  r.-:  ■  r.rking  there  is 
essential  to  a  comprehension  of  the  cha-  « ••  >  (  ongress  and 
of  the  relations  of  the  legislative  to  tit  ■  Mr  "  .e  branch  of 
the  Federal  Government. 

When  Congress  first  met  in  1789,  boili  ^1  -  ronnd  them- 
selves, as  the  State  legislatures  had  then  i-^f*.-  ■  en  and  still 
are,  without  official  members  and  without  •  •  ■  -  The  Sen- 
ate occupied  itself  chiefiy  with  execuii  •  ■'  .38,  and  ap- 
pointed no  standing  committees  until  18ii>.  liie  House,  how- 
ever, had  bills  to  discuss,  plans  of  taxation  to  frame,  diflScult 
questions  of  expenditure,  and  particularly  of  the  national 
debt,  to  consider.  For  want  of  persons  whose  oflBcial  duty 
required  them,  like  English  ministers,  to  run  the  machine  by 
drafting  schemes  and  bringing  the  raw  material  of  its  work 
into  shape,  it  was  forced  to  appoint  committees.  At  first  there 
were  few;  even  in  1802  we  find  only  five.  As  the  numbers  of 
the  House  increased  and  more  business  flowed  in,  additional 
committees  were  appointed;  and  as  the  House  became  more 
and  more  occupied  by  large  political  questions,  minor  matters 
were  more  and  more  left  to  be  settled  by  these  select  bodies. 
Like  all  legislatures,  the  House  constantly  sought  to  extend  its 
vision  and  its  grasp,  and  the  easiest  way  to  do  this  was  to  pro- 
vide itself  with  new  eyes  and  new  hands  in  the  shape  of  fur- 
ther committees.  The  members  were  n#t,  like  their  contem- 
poraries in  the  English  House  of  Commons,  well-to-do  men, 
mostly  idle;  they  were  workers  and  desired  to  be  occupied. 
It  was  impossible  for  them  all  to  speak  in  the  House;  but 
all  could  talk  in  a  committee.  Every  permanent  body  cannot 
help  evolving  some  kind  of  organization.  Here  the  choice  was 
between  creating  one  ruling  committee  which  should  control 
all  business,  like  an  English  ministry,  and  distributing  busi- 
ness among  a  number  of  committees,  each  of  which  should 

^The  Congress  of  the  Confederation  (1781-88)  had  been  a  sort  of 
diplomatic  congress  of  envoys  from  States,  and  furnished  few  iireoe- 
dents  available  for  the  Congress  under  the  new  constitution. 
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Tin9ertake  a  special  class  of  subjects.  The  latter  alternative 
was  recommended,  not  only  by  its  promising  a  useful  division 
of  labour,  but  by  its  recognition  of  republican  equality.  It 
therefore  prevailed,  and  the  present  elaborate  system  grew 
slowly  to  maturity. 

To  avoid  the  tedious  repetition  of  details,  I  have  taken  the 
House  of  Representatives  and  its  committees  for  description, 
because  the  system  is  more  fully  developed  there  than  in  the 
Senate.  But  a  very  few  words  on  the  Senate  may  serve  to 
prevent  misconceptions. 

There  were  in  1888  forty-one  standing  Senate  committees, 
appointed  for  two  years,  being  the  period  of  a  Congress.* 
They  and  their  chairmen  are  chosen  not  by  the  presiding  offi- 
cer but  by  the  Senate  itself,  voting  by  ballot.  Practically  they 
are  selected  by  a  caucus  of  the  party  majority  meeting  in 
secret  conclave,  and  then  carried  wholesale  by  vote  in  the  Sen- 
ate. Each  consists  of  from  three  to  eleven  members,  the  most 
common  numbers  being  seven  and  nine,  and  all  senators  sit 
on  more  than  one  committee,  some  upon  four  or  more.  The 
chairman  is  appointed  by  the  Senate  and  not  by  the  commit- 
tees themselves.  There  are  also  select  committees  appointed 
for  a  special  purpose  and  lasting  for  one  session  only.'  Every 
bill  introduced  goes  after  its  first  and  second  reading  (which 
are  granted  as  of  course)  to  a  standing  committee,  which  ex- 
amines and  amends  it,  and  reports  it  back  to  the  Senate. 

There  were  in  the  fiftieth  Congress  (1888)  fifty-four  stand- 
ing conmiittees  of  the  House,  i.e,  committees  appointed  under 
standing  regulations,  and  therefore  regularly  formed  at  the 
beginning  of  every  Congress.  Each  committee  consists  of  from 
three  to  sixteen  members,  eleven  and  thirteen  being  the  com- 
monest numbers.*  Every  member  Qf  the  House  is  placed  on 
some  one  committee,  not  many  on  more  than  one.    Besides 

'Although  the  Senate  is  a  permanent  body,  its  proceedings  are,  for 
eome  purposes,  regulated  with  reference  to  the  re-election,  every  two 
years,  of  the  House;  just  as  in  England  the  peers  are  summoned 
afresh  at  the  beginning  of  each  Parliament,  although  they,  except 
the  Scotch  representative  peers,  sit  for  life. 

'In  January,  1S88,  there  were  seven  such  committees. 

frhe  committee  rooms  are  smaller  than  those  of  the  British  Par- 
liament; they  are  carpeted  and  furnished  like  private  apartments. 
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these,  select  committees  on  particular  subjects  of  current  in- 
terest are  appointed  from  time  to  time.  In  the  forty-ninth 
Congress  there  were  seven  such  committees.  A  complete  list 
of  the  committees  will  be  found  at  the  end  of  this  chapter. 
The  most  important  standing  committees  are  the  following : — 
Ways  and  means ;  appropriations ;  elections ;  banking  and  cur- 
rency; accounts;  rivers  and  harbours;  judiciary  (including 
changes  in  private  law  as  well  as  in  courts  of  justice) ;  rail- 
ways and  canals;  foreign  affairs;  naval  affairs;  military  af- 
fairs ;  public  lands ;  agriculture ;  claims ;  and  the  several  com- 
mittees on  the  expenditures  of  the  various  departments  of  the 
administration  (war,  navy,  etc.) 

The  members  of  every  standing  committee  are  nominated 
by  the  Speaker  at  the  beginning  of  each  Congress,  and  sit 
through  its  two  sessions;  those  of  a  select  committee  also  by 
the  Speaker,  after  the  committee  has  been  ordered  by  the 
House.  (Senate  committees  sometimes  sit  during  the  re- 
cess.) In  pursuance  of  the  rule  that  the  member  first  named 
shall  be  chairman,  the  Speaker  has  also  the  selection  of  all  the 
chairmen. 

To  some  one  of  these  standing  committees  each  and  every 
bill  is  referred.  Its  second  as  well  as  its  first  reading  is  granted 
as  of  course,  and  without  debate,  since  there  would  be  no  time 
to  discuss  the  immense  number  of  bills  presented.  When  read 
a  second  time  it  is  referred  under  the  general  rules  to  a  com- 
mittee; but  doubts  often  arise  as  to  which  is  the  appropriate 
committee,  because  a  bill  may  deal  with  a  subject  common  to 
two  or  more  jurisdictions,  or  include  topics  some  of  which  be- 
long to  one  jurisdiction,  others  to  another.  The  disputes 
which  mav  in  such  cases  arise  between  several  committees  lead 
to  keen  debates  and  divisions,  because  the  fate  of  the  measure 
may  depend  on  which  of  two  possible  paths  it  is  made  to  take, 
since  the  one  may  bring  it  before  a  tribunal  of  friends,  the 
other  before  a  tribunal  of  enemies.  Such  disputes  are  deter- 
mined by  the  vote  of  the  House  itself. 

Not  having  been  discussed,  much  less  afiirmed  in  principle, 
by  the  House,  a  bill  comes  before  its  committee  with  no  pre- 
sumption in  its  favour,  but  rather  as  a  shivering  ghost  stands 
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l)efore  Minos  in  the  nether  world.  It  is  one  of  many,  and  for 
the  most  a  sad  fate  is  reserved.  The  committee  may  take 
evidence  regarding  it,  may  hear  its  friends  and  its  opponents. 
They  usually  do  hear  the  member  who  has  introduced  it,  since 
it  seldoms  happens  that  he  has  himself  a  seat  on  the  commit- 
tee. Members  who  are  interested  approach  the  committee  and 
state  their  case  there,  not  in  the  House,  because  they  know 
that  the  House  will  have  neither  time  nor  inclination  to  listen. 
The  committee  can  amend  the  bill  as  they  please,  and  although 
they  cannot  formally  extinguish  it,  they  can  practically  do  so 
by  reporting  adversely,  or  by  delaying  to  report  it  till  late  in 
the  session,  or  by  not  reporting  it  at  all. 

In  one  or  other  of  these  ways  nineteen-twentieths  of  the  bills 
introduced  meet  their  death,  a  death  which  the  majority  doubt- 
less deserve,  and  the  prospect  of  which  tends  to  make  members 
reckless  as  regards  both  the  form  and  the  substance  of  their 
proposals.  A  motion  may  be  made  in  the  House  that  the  com- 
mittee do  report  forthwith,  and  the  House  can  of  course  re- 
store the  bill  when  reported,  to  its  original  form.  But  these 
expedients  rarely  succeed,  for  few  are  the  measures  which 
excite  suflBcient  interest  to  induce  an  impatient  and  over- 
burdened assembly  to  take  additional  work  upon  its  own 
shoulders  or  to  overrule  the  decision  of  a  committee. 

The  deliberations  of  committees  are  usually  secret.  Evi- 
dence is  frequently  taken  with  open  doors,  but  the  newspapers 
do  not  report  it,  unless  the  matter  excite  public  interest;  and 
even  the  decisions  arrived  at  are  often  noticed  in  the  briefest 
way.  It  is  out  of  order  to  canvass  the  proceedings  of  a  com- 
mittee in  the  House  until  they  have  been  formally  reported  to 
it;  and  the  report  submitted  does  not  usually  state  how  the 
members  have  voted,  or  contain  more  than  a  very  curt  outline 
of  what  has  passed.  No  member  speaking  in  the  House  is 
entitled  to  reveal  an3rthing  further. 

A  committee  have  technically  no  right  to  initiate  a  bill,  but 
as  they  can  either  transform  one  referred  to  them,  or,  if  none 
has  been  referred  which  touches  the  subject  they  seek  to  deal 
with^  can  procure  one  to  be  brought  in  and  referred  to  them, 
their  command  of  their  own  province  is  imbounded.    Hence 
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the  character  of  all  the  measures  that  may  be  passed  or  even 
considered  by  the  House  upon  a  particular  branch  of  legisla- 
tion depends  on  the  composition  of  the  committee  concerned 
with  that  branch.    Some  committees,  such  as  those  on  naval 
and  military  affairs,  and  those  on  the  expenditure  of  the  sev-  / 
eral  departments,  deal  with  administration  rather  than  legisla-  \ 
tion.    They  have  power  to  summon  the  officials  of  the  depart- 
ments before  them,  and  to  interrogate  them  as  to  their  methods 
and  conduct.    Authority  they  have  none,  for  officials  are  re- 
sponsible only  to  their  chief,  the  President;  but  the  power  of 
questioning  \s  sufficient  to  check  if  not  to  guide  the  action  of 
a  department,  since  imperative  statutes  may  follow,  and  the 
department,  sometimes  desiring  legislation  and  always  desir- 
ing money,  has  strong  motives  for  keeping  on  good  terms  with 
those  who  control  legislation  and  the  purse.     It  is  through/ 
these  committees  chiefly  that  the  executive  and  legislative! 
branches  of  government  touch  one  another.    Yet  the  contact, 
although  the  most  important  thing  in  a  government,  is  the 
thing  which  the  nation  least  notices,  and  has  the  scantiest 
means  of  watching. 

The  scrutiny  to  which  the  administrative  committees  sub- 
ject the  departments  is  so  close  and  constant  as  to  occupy  much 
of  the  time  of  the  officials  and  seriously  interfere  with  their 
duties.  Not  only  are  they  often  summoned  to  give  evidence: 
they  are  required  to  furnish  minute  reports  on  matters  which  . 
a  member  of  Congress  could  ascertain  for  himself.  Neverthe- 
less the  House  committees  are  not  certain  to  detect  abuses  or 
peculation,  for  special  committees  of  the  Senate  have  repeat- 
edly unearthed  dark  doings  which  had  passed  unsuspected  the 
ordeal  of  a  House  investigation.  After  a  bill  has  been  debated 
and  amended  by  the  committee  it  is  reported  back  to  the 
House,  and  is  taken  up  when  that  committee  is  called  in  its 
order.  One  hour  is  allowed  to  the  member  whom  his  fellow 
coBMnittee-men  have  appointed  to  report.  He  seldom  uses 
the  whole  of  this  hour,  but  allots  part  of  it  to  other  members, 
opponents  as  well  as  friends,  and  usually  concludes  by  mov- 
ing the  previous  question.  This  precludes  subsequent  amend- 
ments and  leaves  only  an  hour  before  the  vote  is  taken.    As 
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on  an  avorage  each  committee  (esoluding  the  two  or  three 
great  ones)  has  only  two  hours  out  of  the  whole  ten  months 
nf  Congress  allotted  to  it  to  present  and  have  discussed  all  its 
billB,  it  is  plain  that  few  measures  can  be  considered,  and  each 
but  shortly,  in  the  House.  The  best  chance  of  pressing  one 
through  is  under  the  rale  which  permits  the  suspension  of 
standing  orders  by  a  two-thirds  majority  during  tiie  last  aii  ( 
days  of  the  session. 

What  are  the  results  of  this  system  ? 

It  destroys  the  unity  of  the  House  as  a  legislative  body.  I 
Since  the  practical  work  of  shaping  legislation  is  done  in  the 
committees,  the  interest  of  members  centres  there,  and  they 
care  less  about  the  proceedings  of  the  whole  body.  It  is  as  a 
committee  man  that  a  member  does  his  real  work.  In  fact  the  \ 
House  has  become  not  so  much  a  legislative  assembly  aa  a  huge 
panel  from  which  committees  are  selected.  I 

It  prevents  the  capacity  of  the  best  members  from  being!  ^ 
brought  to  bear  upon  any  one  piece  of  legislation,  however  ira-  I 
portant.  The  men  of  most  ability  and  experience  are  chosen 
to  be  chairmen  of  the  committees,  or  to  ait  on  the  two  or  three 
greatest.  For  other  committees  there  remains  only  the  rank 
and  file  of  the  House,  a  rank  and  file  half  of  which  is  new  at 
the  beginning  of  each  Congress,  Hence  every  committee  (ex- 
cept the  aforesaid  two  or  three)  is  compo.sod  of  ordinary  per- 
sons, and  it  is  impossible,  save  by  creating  a  special  select 
oommittee,  to  get  together  what  would  be  called  in  England 
"a  strong  committee,"  i.e.  one  where  half  or  more  of  the  mem- 
bers are  eseeptionally  capable.  The  defect  is  not  supplied 
by  discussion  in  the  House,  for  there  is  no  time  for  such 
discussion. 

It  cramps  debate.  Every  foreign  observer  has  remarked  i 
how  little  real  debate,  tn  the  European  sense,  takes  place  in ' 
the  House  of  Representatives.  The  very  habit  of  debate,  the 
expectation  of  debate,  the  idea  that  debate  is  needed,  have 
vanished,  except  as  regards  (juestions  of  revenue  and  expoidi- 
ture,  becanse  the  centre  of  gravity  has  shifted  from  the  House 
to  the  committees. 

It  lessens  the  cohesion  and  harmony  of  legislation.    Each  I 
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committee  goes  on  its  own  way  with  its  own  bills  just  as 
though  it  were  legislating  for  one  planet  and  the  other  com- 
mittees for  others.    Hence  a  want  of  policy  and  method  in 
congressional  action.     The  advance  is  haphazard;  the  parts 
have  little  relation  to  one  another  or  to  the  whole. 
/   It  gives  facilities  for  the  exercise  of  underhand  and  even 
L  corrupt  influence.     In  a  small  committee  the  voice  of  each 
member  is  well  worth  securing,  and  may  be  secured  with  little 
danger  of  a  public  scandal.    The  press  cannot,  even  when  the 
doors  of  committee  rooms  stand  open,  report  the  proceedings 
of  fifty  bodies;  the  eye  of  the  nation  cannot  follow  and  mark 
what  goes  on  within  them ;  while  the  subsequent  proceedings  in 
the  House  are  too  hurried  to  permit  a  ripping  up  there  of  sus- 
picious bargains  struck  in  the  purlieus  of  the  Capitol,  and 
fulfilled  by  votes  given  in  a  committee.    As  will  be  seen  subse- 
quently I  do  not  think  that  corruption,  in  its  grosser  forms, 
is  rife  at  Washington.    When  it  appears,  it  appears  chiefly  in 
the  milder  form  of  reciprocal  jobbing  or  (as  it  is  called)  "log- 
rolling."    But  the  arrangements  of  the  committee  system 
have  produced  and  sustain  the  class  of  professional  "lobby- 
ists," men,  and  women  too,  who  make  it  their  business  to  •'see" 
members  and  procure,  by  persuasion,  importunity,  or  the  use 
of  inducements,  the  passing  of  bills,  public  as  well  as  private, 
which  involve  gain  to  their  promoters. 
/       It  reduces  responsibility.     In  England,  if  a  bad  Act  is  i 
b  passed  or  a  good  bill  rejected,  the  blame  falls  primarily  upon 
the  ministry  in  power  whose  command  of  the  majority  would 
have  enabled  them  to  defeat  it,  next  upon  the  party  which 
supported  the  ministry,  then  upon  the  individual  members  who 
are  officially  recorded  to  have  "backed"  it  and  voted  for  it  in 
the  House.    The  fact  that  a  select  committee  recommended 
it — and  comparatively  few  bills  pass  throuTgh  a  select  commit- 
tee— would  not  be  held  to  excuse  the  default  of  the  ministij 
and  the  majority.    But  in  the  United  States  there  is  no  mioia- 
try  to  be  blamed,  for  the  cabinet  officers  do  not  sit  in  Con- 
gress; the  House  cannot  be  blamed  because  it  has  only  fol- 
lowed the  decision  of  its  committee;  the  committee  is  a  com- 
paratively obscure  body,  whose  members  are  usually  too  insig- 
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nificant  to  be  worth  blaming.  The  chairman  is  often  a  man  of 
Dote,  but  the  people  have  no  leisure  to  watch  fifty  chairmen, 
they  kno'W  CongreBS  and  CongresB  only ;  they  cannot  follow  the 
acts  of  those  to  whom  Congress  chooses  to  delegate  its  fiinc- 
tiona.  iN'o  discredit  attaches  to  the  dominant  party,  because 
they  could  not  control  the  acts  of  the  eleven  men  in  the  com- 
mittee room.  Thus  public  displeasure  rarely  finds  a  victim, 
and  everybody  conoemed  is  relieved  from  the  wholesome  dread 
of  damaging  himself  and  hia  party  by  negligence,  perversity, 
or  dishonesty.  Only  when  a  scandal  has  arisen  so  serious  as 
to  demand  investigation  is  the  responsibility  of  the  member 
to  his  constituents  and  the  country  brought  duly  home. 

It  lowers  the  interest  of  the  nation  in  the  proceedings  of  ^ 
Congress.'  Except  in  eiciting  times,  when  large  questions  have 
lo  be  settled,  the  bulk  of  real  business  is  done  not  in  the  great 
hall  of  the  House  but  in  this  labyrinth  of  committee  rooms  and 
the  lobbies  that  surround  tliem.  What  takes  place  in  view  of 
the  audience  is  little  more  than  a  sanction,  formal  indeed  but 
hurried  and  often  heedless,  of  decisions  procured  behind  the 
scenes,  whose  mode  and  motives  remain  undisclosed.  Hence 
people  cease  to  watch  Congress  with  that  sharp  eye  which  every 
principal  ought  to  keep  fixed  on  his  agent.  Acts  pass  unno- 
ticed, whose  results  are  in  a  few  months  discovered  to  be  eo 
grave  that  the  newspapers  ask  how  it  happened  that  they  were 
allowed  to  pass. 

The  country  of  course  suffers  from  the  want  of  the  light  and 
leading  on  public  affairs  which  debates  in  Congress  ought  to 
'"Tbe  aoubl  sad  ccnfuslon  of  thought  which  muat  necBBsarlly  e:il8t 
la  the  mtndB  of  tha  vaat  majority  ot  votere  oh  lo  the  best  war  of 
fixenlng  their  will  In  InnuenclDg  the  action  of  an  aBsembly  whose 
urgiuilietlaa  la  su  complex,  whose  net!  are  apparently  sa  hapbaiard, 
■nd  in  which  respohalblllty  Is  spread  bo  thin,  throws  constUuenclea 
iDto  the  hands  ot  local  politicians  who  are  more  visible  and  tanglblo 
than  are  tbe  leaders  of  Congress,  and  genersteB  the  white  a  profeuod 
diBirusi  ot  Congreaa  os  a  body  whose  actions  cannot  be  reckoaed  be- 
forehand by  any  atanilard  ot  promlscB  made  at  elections  or  any  pro- 
srammes  announced  by  conventions  Constituencies  can  watch  and. 
understand  a  lew  banded  leadera  who  display  plain  purposes  and  act 
npoD  them  wltb  promptness:  but  tbey  cannot  watch  or  underatand 
forty-odd  standing  i^ommittees,  each  of  which  goes  Its  own  way  In 
doing  what  It  uan  without  any  special  regard  lo  the  plt-dgcB  of  either 
«  ibe  part  lea  from  which  Us  membership  la  drawn."— Wcodrow  Wil- 
ton, Congrviaional  GovtrnmenI,  a  lucid  and  Interesting  book  from 
liUeli  1  havs  derived  much  help  In  tblB  and  the  two  foUowlDg  uliaptwi. 
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supply.    But  this  is  perhaps  more  fairly  c  •>  to  defects 

of  the  House  which  the  committees  are  ('  •  mitigate 

than  to  the  committees  themselves.    The  i  •  '  i  the  com- 

mittee work  leaves  for  the  sittings  of  the  I)  ■  ?  >iig  enough 
to  permit  due  discussion  did  better  arrange  »  .  .  ist  for  con- 
ducting it. 

It  throws  power  into  the  hands  of  thr  v  ::  ;  .-.  r  of  com" 
mittees,  especially,  gf  course,  of  those  whivi:  fi  «  .-  rh  finance 
and  with  great  material  interests.  They  become  practically  a 
second  set  of  ministers,  before  whom  the  departments  tremble, 
and  who,  though  they  can  neither  appoint  nor  dismiss  a  post- 
master or  a  tide-waiter,  can  by  legislation  determine  the  policy 
of  the  branch  of  administration  which  they  oversee.  This 
power  is  not  necessarily  accompanied  by  responsibility,  because 
like  everything  else  about  the  committees,  it  is  largely  exerdaed 
in  secret.  Besides,  as  an  able  writer  remarks,  "the  more  power 
is  divided,  the  more  irresponsible  it  becomes.  The  petty  char- 
acter of  the  leadership  of  each  committee  contributes  towards 
making  its  despotism  sure  by  making  its  duties  uninterest- 
ing."* 

It  enables  the  House  to  deal  with  a  far  greater  number  of 
measures  and  subjects  than  could  otherwise  be  overtaken ;  and 
has  the  advantage  of  enabling  evidence  to  be  taken  by  those 
whose  duty  it  is  to  re-shape  or  amend  a  bill.  It  replaces  the 
system  of  interrogating  ministers  in  the  House  which  prevails 
in  most  European  chambers ;  and  enables  the  working  of  the 
administrative  departments  to  be  minutely  described. 

It  sets  the  members  of  the  House  to  work  for  which  their 
previous  training  has  fitted  them  much  better  ll . .  Ti"*  ■  ither 
legislating  or  debating  "in  the  grand  style."  T'  •■  .  i  rewd 
keen  men  of  business,  apt  for  talk  in  commit  •.  1  -  ■  t  for 
'wide  views  of  policy  and  elevated  digcourse  in  a:  rs^-<  jnbly. 
The  committees  are  therefore  good  working  bol'«  -  h-v  .odies 
which  confirm  congressmen  in  the  intellectit .  r  i-^  they 
bring  with  them  instead  of  raising  them  to  the  1.  ■  :*  p!.\*  form 
of  national  questions  and  interests. 

On  the  whole,  it  may  be  said  that  under  ihit  ^y*:*.   i  the 

*  CongresHonal  Oovemment,  p.  94. 
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^VHouse  despatches  a  vast  amount  of  work  and  does  the  nega- 
^^^Te  f  irt  of  it,  the  killing  off  of  worthless  bUlB,  in  a  thorough 
way.  Were  the  committees  abolished  and  no  other  organiza- 
tion substituted,  the  work  could  not  be  done.  But  much  of  it, 
fticluding  most  of  the  private  bills,  ought  not  to  come  before 
Congress  at  all ;  and  the  more  Important  part  of  what  remains, 
viz.  public  legislation,  is  dealt  with  by  methods  securing 
neither  the  pressing  forward  of  the  measures  most  needed,  nor 
the  due  debate  of  those  that  are  pressed  forward. 

Why,  if  these  mischiefs  exist,  is  the  system  of  committee 
legislation  maintained? 

It  is  maintained  because  none  better  has  been,  or,  as  most 
people  think,  can  be  devised.  "We  have,"  aay  the  Americans, 
"three  hundred  and  twenty-five  members  in  the  House,  most 
of  them  eager  to  speak,  nearly  all  of  them  giving  constant 
attendance.  The  bills  brought  in  are  so  numerous  that  in  our 
two  sessions,  one  of  seven  or  eight  months,  the  other  of  three 
monlha,  not  one-twentieth  couid  be  fairly  discussed  on  second 
reading  or  in  Committee  of  the  Whole,  If  even  this  twentieth 
were  discussed,  no  time  would  remain  for  supervision  of  the 
departments  of  State.  That  supervision  itself  must,  since  it 
involves  the  taking  of  evidence,  he  conducted  by  committees 
and  not  by  the  whole  House.  In  England  you  have  one  large 
and  strong  committee,  viz.  the  ministry  of  the  day,  which 
undertakes  all  the  more  important  business,  and  watches  even 
the  bills  of  private  meniiiprs.  Your  House  of  Commons  could 
not  work  for  a  single  sitting  without  such  a  committee,  as  is 
proved  by  the  fact  that  when  you  are  left  for  a  little  without 
a  ministry,  the  House  adjourns.  We  cannot  have  such  a  com- 
mittee, because  no  office-holder  sits  in  Congress.  Neither  can 
we  organize  the  House  under  leaders,  because  prominent  men 
have  among  us  little  authority,  since  they  are  unconnected 
with  the  esecutive,   and   derive   no  title  from  the  people.' 

'In  England  the  prime  mlnUler  and  (he  leader  at  the  Opposition 
(often  an  ex- prime  in  In  later  I  bave  been  recognized  as  leaders  not 
odI;  by  Che  candidates  who,  at  tbe  last  preceding  general  elecllan, 
bave  declared  their  wIllingneBS  to  support  ons  or  other,  but  also  by 
the  rank  and  file  of  their  reBpecllve  parties.  These  leaders  have  thus 
a  sort  of  right  to  the  allegiance  or  their  [olloners,  tltougb  a  rlBht 
^hlch  they  may  [orfelt.    Id  America  no  candidate  pledges  UmBslf  t 
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Neither  can  we  create  a  ruling  committee  of  the  mBLJoiity, 
because  this  would  be  disliked  as  an  undemocratic  and  tyranni- 
cal institution.  Hence  our  only  course  is  to  divide  the  un- 
wieldy multitude  into  small  bodies  capable  of  dealing  with  par- 
ticular subjects.  Each  of  them  is  no  doubt  powerful  in  its 
own  sphere^  but  that  sphere  is  so  small  that  no  grave  harm 
can  result.  The  Acts  passed  may  not  be  the  best  possible; 
the  legislation  of  the  year  may  resemble  a  patchwork  quilt, 
where  each  piece  is  different  in  colour  and  texture  from  the 
rest.  But  as  we  do  not  need  much  legislation,  and  aa  nearly 
the  whole  field  of  ordinary  private  law  lies  outside  the  province 
of  Congress,  the  mischief  is  slighter  than  you  Europeans  ex- 
pect. If  we  made  legislation  easier,  we  might  have  too  much 
of  it;  and  in  trying  to  give  it  the  more  definite  character  you 
suggest,  we  might  make  it  too  bold  and  sweeping.  Be  our 
present  system  bad  or  good,  it  is  the  only  system  possible  under 
our  Constitution,  and  the  fact  that  it  was  not  directly  created 
by  that  instrument,  but  has  been  evolved  by  the  experience  of 
a  hundred  years,  shows  how  strong  must  be  the  tendencies 
whose  natural  working  has  produced  it. 

NOTE  TO  CHAPTER  XV. 

List  of  Standing  Committees  of  the  House  In  the  Fiftieth 
CongresB,  First  Session.    (Corrected  to  Jan.  16,  1888.) 

On  Elections;  Ways  and  Means;  Appropriations;  Judiciary;  Bank- 
ing and  Currency;  Coinage.  Weights  and  Measures;  Commerce;  Riyers 
and  Harbours;  Merchant  Marine  and  Fisheries;  Agriculture;  Foreign 
Affairs;  Military  Affairs;  Naval  Affairs;  Post  Office  and  Post  Roads; 
Public  Lands;  Indian  Affairs;  Territories;  Railways  and  Canals; 
Manufactures;  Mines  and  Mining;  Public  Buildings  and  Grounds;  Pa- 
cific Railroads;  Levees  and  Improvements  of  the  Mississippi  River; 
p:duratlon:  Labour;  Militia;  Patents;  Invalid  Pensions;  Pensions; 
Claims:  War  Claims;  Private  Land  Claims;  District  of  Columbia; 
Rpvision  of  the  Laws;  Expenditures  in  the  State  Department;  Do.. 
Treasury  Department;  Do.,  War  Department;  Do.,  Navy  Department; 
Do.,  Post  Office  Department;  Do.,  Interior  Department;  Do.,  Depart- 
ment of  Justice;  Do.,  Public  Buildings;  Rules;  Accounts;  Mileage; 
Library;  Printing;  Enrolled  Bills;  Reform  in  the  Civil  Service;  Elec- 
tion of  President,  Vice-President,  and  Representatives;  Eleventh  Cen- 
sus; Indian  Depredation  Claims;  Ventilation  and  Acoustics;  Alcoholic 
Liquor  Traffic. 


support  a  particular  congressional  leader.  It  would  be  thought  un- 
becoming to  him  to  do  so.  His  allegiance  Is  to  the  party,  and  hia 
constituents  do  not  expect  him  to  support  any  given  person,  howevar 
eminent. 
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CHAPTER  XVI 

OOKOSESSIONAL  LEOISLATIOM' 

Legislation  is  more  specifically  and  exclusively  the  busi- 
ness of  Congress  than  it  is  the  business  of  governing  parlia- 
ments such  as  those  of  England,  France,  and  Italy.  We  must 
therefore,  in  order  to  judge  of  the  excellence  of  Congress  as 
a  working  machine,  examine  the  quality  of  the  legislation 
which  it  turns  out. 

Acts  of  Congress  are  of  two  kinds,  public  and  private.  Pass- 
ing by  private  acts  for  the  present,  though  they  occupy  a  large 
part  of  congressional  time,*  let  us  consider  public  acts.  These 
are  of  two  kinds,  those  which  deal  with  the  law  or  its  admin- 
istration, and  those  which  deal  with  finance,  that  is  to  say, 
provide  for  the  raising  and  application  of  revenue.  I  devote 
this  chapter  to  the  former  class,  and  the  next  to  the  latter. 

There  are  many  points  of  view  from  which  one  may  regard 
the  work  of  legislation.  I  suggest  a  few  only,  in  respect  of 
which  the  excellence  of  the  work  may  be  tested ;  and  propose 
to  ask:  What  security  do  the  legislative  methods  and  habits 
of  Congress  offer  for  the  attainment  of  the  following  desir- 
able objects  ?  viz. : — 

1.  The  excellence  of  the  substance  of  a  bill,  i.e,  its  tendency 
to  improve  the  law  and  promote  the  public  welfare. 

2.  The  excellence  of  the  form  of  a  bill,  i.e.  its  arrangement 
and  the  scientific  precision  of  its  language. 

3.  The  harmony  and  consistency  of  an  act  with  the  other 
acts  of  the  same  session. 

*Some  remarks  on  private  blHs  will  be  found  in  Note  A  to  this 
chapter  at  the  end  of  this  volume. 
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4.  The  due  examination  and  sifting  in  debsf.'  of  a  o'l. 

5.  The  publicity  of  a  bill,  ue.  the  bringing  it  :o  tho  kc:  jwl- 
edge  of  the  country  at  large,  so  that  public  opinion  i-:.iiy  be 
fully  expressed  regarding  it. 

6.  The  honesty  and  courage  of  the  legislativ?  assei  \'  in 
rejecting  a  bill,  however  likely  to  be  popular,  which  tht  .  ,  jdg- 
ment  disapproves. 

7.  The  responsibility  of  somfe  person  or  body  f  p.  !>•  .:  -•  for 
the  enactment  of  a  measure,  i.e.  the  fixing  on  th-  .:hi  .!:  Mul- 
ders of  the  praise  for  passing  a  good,  the  blame  '  ^  ji*  'ig  a 
bad,  act. 

The  criticisms  that  may  be  passed  on  Amei;  :  ]"■  ice 
under  the  preceding  heads  will  be  made  clearer  by  a  compari- 
son of  English  practice.  Let  us  therefore  first  see  how  Eng- 
lish bills  and  acts  stand  the  tests  we  are  to  apply  to  the  work 
of  Congress. 

In  England  public  bills  fall  into  two  classes, — ^those  brought 
in  by  the  ministry  of  tlie  day  as  responsible  advisers  of  the 
sovereign,  and  those  brought  in  by  private  members.  In  point 
of  law  and  in  point  of  form  there  is  no  difference  between  these 
classes,  and  the  only  way  of  ascertaining  to  which  class  a  given 
bill  belongs  is  by  looking  to  see  whether  the  names  on  the  back 
of  it  are  those  of  ordinary  private  members  or  of  the  ofQcial 
servants  of  the  Crown.^  Practically  there  is  all  the  diflference 
in  the  world,  because  a  government  bill  has  behind  it  the  re- 
sponsibility of  the  ministry,  and  presumably  the  weight  of  the 
majority  which  keeps  the  ministry  in  ofiice.  The  ministry  dis- 
pose of  a  half  or  more  of  the  working  time  of  the  House,  and 
have  therefore  much  greater  facilities  for  pushing  forward 
their  bills.  Nearly  all  the  most  important  bills,  which  involve 
large  political  issues,  are  government  bills,  so  that  the  hostile 
critic  of  a  private  member's  bill  will  sometimes  argue  that  the 
House  ought  not  to  permit  the  member  to  proceed  with  it, 
because  it  is  too  large  for  any  unofiicial  hands.  This  premised, 
we  may  proceed  to  the  seven  points  above  mentioned. 

^If  a  private  member,  after  bringing  in  a  bill,  accepts  office  under 
the  Crown,  custom  requires  that  he  should  either  Induce  his  col- 
leagues to  take  it  up,  in  which  case  it  becomes  a  government  bill,  or 
else  relinquish  the  charge  of  It  to  some  private  member. 
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1.  In  England,  as  the  more  important  bills  are  government 
ills,  their  policy  ia  sure  to  have  been  carefully  weighed.    The 

ministry  have  every  motive  for  care,  because  the  fortunes  of  a 
first-clasa  bill  are  their  own  fortunes.  If  it  ia  rejected,  they 
fall.  A  specially  difSeult  hi!!  is  usually  framed  by  a  committee 
of  the  cabinet,  and  then  debated  by  the  cabinet  as  a  whole 
before  it  appears  in  Parliament.  Minor  bills  are  settled  in 
the  departments  by  the  parliamentary  head  with  his  staff  of 
permanent  officials.  A  private  member  has  not  these  advan- 
tages :  but  if  he  is  wise  he  submits  his  hill  before  it  is  printed 
t*>  three  or  four  judicious  friends,  profits  by  their  eriticiam, 
and  obtains  a  promise  of  their  support. 

2.  In  England,  government  bills  are  prepared  by  the  offi- 
cial government  draftsmen,  two  eminent  lawyers  with  several 
assistants,  who  constitute  an  office  for  this  purpose.  Private 
members  who  are  lawyers  often  draft  their  own  bills;  those 
who  are  not  generally  employ  a  barrister.  The  drafting  of 
government  bills  has  much  improved  of  late  years,  and  the 
faults  of  form  observable  in  British  Acts  are  chiefly  due  to 
amendments  made  in  committee  of  the  whole  House,  which 
are  often  prepared  and  inserted  in  a  hurry. 

3.  The  harmony  of  one  government  bill  with  others  of  the 
same  sessions  is  secured  by  the  care  of  the  official  draftsmen,  as 
well  as  by  the  fact  that  all  emanate  from  one  and  the  same 
miniatry.  No  such  safeguards  exist  in  the  case  of  private 
members'  bills,  but  it  ia  of  course  the  duty  of  the  ministry  to 
watch  these  legislative  essays,  and  get  Parliament  to  strike 
out  of  any  one  of  them  whatever  is  inconsistent  with 
another  measure  passed  or  intended  to  be  passed  in  the  same 
session. 

4.  Difficult  and  complicated  bills  which  raise  no  political 
controversy  are  sometimes  referred  to  a  select  committee, 
which  goes  through  them  and  reports  them  as  amended  to  the 
House.  They  are  afterwards  considered,  and  often  fully  de- 
bated, first  in  Committee  of  the  Whole,  and  then  by  the  House 
on  the  stage  of  report  (i.  e.  report  from  Committee  of  the 
Whole  to  the  House).  Latterly  such  bills  have  begun  to 
be  referred  to    what    are    called    Grand    Committees,  i.  e. 
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committees  of  at  least  fifty  appointed  in  each  session 
for  the  consideration  of  particular  kinds  of  business. 
Discussion  in  these  committees  replaces  the  discussion 
in  Committee  of  the  Whole;  but  the  bills  come  before 
the  House  on  report  for  further  debate.  Many  bills, 
however,  never  go  before  select  or  grand  committees,  but  are 
dealt  with  by  the  House  itself  in  the  two  last-mentioned  stages. 
.While  measures  which  excite  political  feeling  or  touch  any 
powerful  interest  (such  as  that  of  landowners  or  railroads  or 
liquor-dealers)  are  exhaustively  debated,  others  may  slip 
through  unobserved.  The  enormous  pressure  of  work  and 
the  prolixity  with  which  some  kinds  of  business  are  discussed, 
involve  the  hurrying  other  business  through  with  scant  con- 
sideration. 

5.  Except  in  the  case  of  discussions  at  unseasonable  hours, 
the  proceedings  of  Parliament  are  so  far  reported  in  the  lead- 
ing newspapers  and  commented  on  by  them  that  bills,  even 
those  of  private  members,  generally  become  known  to  those 
whom  they  may  concern.  There  is  usually  a  debate  on  the  sec- 
ond reading,  and  this  debate  attracts  notice.  Members  often 
receive  from  persons  previously  unknown  to  them  suggestions 
regarding  pending  measures. 

6.  A  government  bill  is,  by  the  law  of  its  being,  exposed  to 
the  hostile  criticism  of  the  Opposition,  who  have  an  interest  in 
discrediting  the  ministry  by  disparaging  their  work.  As  re- 
spects private  members'  bills,  it  is  the  undoubted  duty  of  some 
minister  to  watch  them,  and  to  procure  their  amendment  or 
rejection  if  he  finds  them  faulty.  This  duty  is  discharged  less 
faithfully  than  might  be  wished,  but  perhaps  as  well  as  can  be 
expected  from  weak  human  nature,  often  tempted  to  conciliate 
a  supporter  or  an  "interest"  by  allowing  a  measure  to  go 
through  which  ought  to  have  been  stopped.*  Private  members 
are  generally  alert  in  watching  one  another's  bills;  and  the 
rules  of  the  House  of  Commons  enable  them  to  defeat  a  meas- 
ure by  objecting  to  its  progress  at  certain  hours. 

*Now  and  then  a  blH  passes  which  sensible  men  of  both  parties  dis- 
approve, because  its  advocates  are  more  strenuous  than  its  opponents, 
and  the  notion  that  some  popular  sentiment  favours  it  deters  elth«|; 
party  from  resistance. 
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ReepoDsibility  for  everything  done  in  the  Hmise  reeta 

(on  the  ministry  of  the  day,  because  they  are  the  leaders  of 
the  majority.  If  they  allow  a  private  member  to  pass  a  bad 
bill,  if  they  stop  him  when  trj'ing  to  pass  a  goor)  bill,  they  are 
in  theory  no  less  culpable  than  if  they  pass  a  bad  bill  of  their 
own.  Accordingly,  when  the  second  reading  of  a  measure 
of  any  consequence  is  moved,  it  is  the  duty  of  some  member 
of  the  ministrj'  to  rise,  with  as  little  delay  as  possible,  and 
state  whether  the  ministry  support  it,  or  oppose  it,  or 
stand  neutral.  Standing  neutral  is,  so  far  as  responsibility 
to  the  country  goes,  practically  the  same  thing  as  supporting. 
The  Opposition,  as  an  organized  body,  are  not  expected  to  ex- 
press their  opinion  on  any  bills  e.\eept  those  of  high  political 
import.  Needless  to  say,  private  members  are  also  held  strictly 
responsible  for  the  votes  they  give,  these  votes  being  all  re- 
corded and  published  next  morning.  Of  course  both  parties 
claim  praise  or  receive  blame  from  the  country  in  respect  of 
their  attitude  towards  bills  of  moment,  and  when  a  session  has 
produced  few  or  feeble  Acts  the  Opposition  charge  the  Ministry 
with  eloth  or  incompetence. 

The  rules  and  usages  I  have  described  constitute  valuable 
aids  to  legislation,  and  the  quality  of  English  and  Scottish 
legislation,  take  it  all  and  all,  ia  good ;  that  is  to  say,  the  stat- 
utes are  such  as  public  opinion  demands,  and  are  well  drawn 
for  the  purposes  they  aim  at.  The  chief  complaints  against 
the  House  of  Commons  as  a  legislative  body'  are  that  it  is  too 
indulgent  to  tediousncss.  and  that,  owing  to  its  vast  and  multi- 
farious business,  it  leaves  serious  questions  unsettled  till  they 
have  grown  more  serious,  and  require  remedies  more  violent 
th.-in  might  have  at  first  sufficed. 

Let  us  now  applv  the  same  test  to  the  legislation  of  Onn- 
arcss.  What  follows  refers  priranrilv  to  the  House,  but  is 
largely  true  of  the  Senate,  liecauge  in  the  Senate  also  the  com- 
mittet's  play  an  important  part. 

The  first  diffeienco  which  strikes  us  between  Parliament  and 
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Congress  is  that  in  neither  House  of  Congress  are  there  any 
government  bills.  All  measures  are  bronght  in  by  private 
members  because  all  members  are  private.  The  nearest  ap- 
proach to  the  government  bill  of  England  is  one  brought  in 
by  a  leading  member  of  the  majority  in  pursuance  of  a  resolu- 
tion taken  in  the  congressional  caucus  of  that  majority.  This 
seldom  happens.  One  must  therefore  compare  the  ordinary 
congressional  bill  with  the  English  private  member's  bill 
rather  than  with  a  government  measure,  and  expect  to  find  it 
marked  by  the  faults  that  mark  the  former  class.  The  second 
difference  is  that  whereas  in  England  the  criticism  and  amend- 
ment of  a  bill  takes  place  in  Committee  of  the  Whole,  in  the 
House  of  Bepresentatives  it  takes  place  in  a  small  committee 
of  sixteen  members  or  less,  usually  of  eleven.  In  the  Senate 
also  the  committees  do  most  of  the  work,  but  the  Committee  of 
the  Whole  occasionally  debates  a  bill  pretty  fully. 

Premising  these  dissimilarities,  I  go  to  the  seven  pointe 
before  mentioned. 

1.  The  excellence  of  the  substance  of  a  bill  introduced  in 
Congress  depends  entirely  on  the  wisdom  and  care  of  ite  intro- 
ducer. He  may,  if  self-distrustful,  take  coimsel  with  his  polit- 
ical allies  respecting  it.  But  there  is  no  security  for  its 
representing  any  opinion  or  knowledge  but  his  own.  It  may 
affect  the  management  of  an  executive  department,  but  the 
introducing  member  does  not  command  departmentel  informa- 
tion, and  will,  if  the  bill  passes,  have  nothing  to  do  with  the 
carrying  out  of  its  provisions.  On  the  other  hand,  the  officials 
of  the  government  cannot  submit  bills ;  and  if  they  find  a  con- 
gressman willing  to  do  so  for  them,  must  leave  the  advocacy 
and  conduct  of  the  measure  entirely  in  his  hands. 

2.  The  drafting  of  a  measure  depends  on  the  pains  teken 
and  skill  exerted  by  its  author.  Senate  bills  are  usually  weU 
drafted  because  many  senators  are  experienced  lawyers ;  House 
bills  are  often  crude  and  obscure.  There  does  not  exist  either 
among  the  executive  departments  or  in  connection  with  Con- 
gress, any  legal  office  charged  with  the  duty  of  preparing 
bills,  .or  of  seeing  that  the  form  in  which  they  pass  is  tedmi« 
eally  satisfactory. 
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3.  The  only  secnritr  for  the  consistency  of  the  various  | 
iasurcB  of  the  same  Bession  is  to  be  found  in  the  fact  that  ' 

those  which  affect  the  same  matter  ought  to  be  referred  to  the 
same  committee.  However,  it  often  happens  (hat  tliere  are  two 
or  more  committees  whose  spheres  of  jurisdiction  overlap,  so 
that  of  two  bills  handling  cognate  matters,  one  may  go  to 
Committee  A  and  the  other  to  Committee  B,  Should  different 
views  of  policy  prevail  in  these  two  bodies,  they  may  report 
to  the  House  bills  containing  mittunlly  repugnant  provisions. 
There  is  nothing  except  unusual  vigilance  on  the  part  of  some 
member  interested,  to  prevent  both  bills  from  passing.  That 
mischief  from  this  cause  is  not  serious  arises  from  the  faet 
that  out  of  the  multitude  of  bills  introduced,  few  are  reported  . 
and  still  fewer  become  law. 

4.  The  function  of  a  committee  of  either  House  of  Con^  | 
gress  extends  not  merely  to  the  sifting  and  amending  of  the  I 
bills  referred  to  if,  but  to  practically  re-drawing  them,  if  the  ' 
committee  desires  any  legislation,  or  rejecting  them  by  omit^  ' 
ting  to  report  them  til!  near  the  end  of  the  session  if  it  thinks 
no  legislation  needed.  Every  committee  is  in  fact  a  small  bu- 
reau of  legislation  for  the  matters  lying  within  its  jurisdiction. 
It  has  for  this  purpose  the  advantage  of  time,  of  the  right  to 
take  evidence,  and  of  the  fact  that  some  of  its  members  have 
been  selected  from  their  knowledge  of  or  interest  in  the  topics 
it  has  to  deal  with.  On  the  other  hand,  it  suffers  from  the 
non-publication  of  its  debates,  and  from  the  tendency  of  all 
small  and  secret  bodies  to  intrigues  and  compromises,  com- 
promises in  which  general  principles  of  policy  are  sacrificed 
to  personal  feeling  or  selfish  interest.  Bills  which  go  in  black 
or  white  come  out  gray.  The  member  who  has  introduced  a 
bill  may  not  have  a  seat  on  the  committee,  and  may  therefore 
he  unable  to  protect  his  offspring.  Other  members  of  the 
House,  masfers  of  the  subject  but  not  members  of  the  commit- 
tee, can  only  be  heard  as  witnesses.  Although  therefore  there 
are  full  opportunities  for  the  discussion  of  the  bill  by  the  com- 
mittee, it  often  emerges  in  an  unsatisfactory  form,  or  is  quietly 
Bupprcflaed,  because  there  is  no  impetus  of  the  general  opinion 

_of  the  Honae  or  the  public  to  push  it  through.    When  the  bill 
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comes  back  to  the  House  the  chairman  or  other  leporting 
member  of  the  committee  generally  moves  the  previous  ques- 
tion, after  which  no  amendment  can  be  offered.  Debate  ceases 
and  the  bill  is  promptly  passed  or  lost.  In  the  Senate  there 
is  a  better  chance  of  discussion,  for  the  Senate,  having  more 
time  and  fewer  speakers,  can  review  to  some  real  purpose  the 
findings  of  its  committees. 

5.  As  there  is  no  debate  on  the  introduction  or  on  the  sec- 
ond reading  of  a  bill,  the  public  is  not  necessarily  apprised  of 
the  measures  which  are  before  Congress.  An  important  meas- 
ure is  of  course  watched  by  the  newspapers  and  so  becomes 
known ;  minor  measures  go  unnoticed. 

6.  The  general  good-nature  of  Americans,  and  the  tendency 
of  members  of  their  legislatures  to  oblige  one  another  by  doing 
reciprocal  good  turns,  dispose  people  to  let  any  bill  go  through 
which  does  not  injure  the  interest  of  a  party  or  of  a  person. 
Such  good-nature  counts  for  less  in  a  committee,  because  a 
committee  has  its  own  views  and  gives  eflEect  to  them.  But 
in  the  House  there  are  few  views,  though  much  impatience. 
The  House  has  no  time  to  weigh  the  merits  of  a  bill 
reported  back  to  it.  Members  have  never  heard  it  debated. 
They  ^  know  no  more  of  what  passed  in  the  committee 
than  the  report  tells  them.  If  the  measure  is  palpably  op- 
posed to  their  party  tenets,  the  majority  will  reject  it;  if 
no  party  question  arises  they  usually  adopt  the  view  of  the 
committee. 

7.  What  has  been  said  already  will  have  shown  that  except 
as  regards  bills  of  great  importance,  or  directly  involving  party 
issues,  there  can  be  little  effective  responsibility  for  legislation. 
The  member  who  brings  in  a  bill  is  not  responsible,  because  the 
committee  generally  alters  his  bill.  The  committee  is  little 
observed  and  the  details  of  what  passed  within  the  four  walls  of 
its  room  are  not  published.  The  great  parties  in  the  House 
are  but  faintly  responsible,  because  their  leaders  are  not  bound 
to  express  an  opinion,  and  a  vote  taken  on  a  non-partisan  bill 
is  seldom  a  strict  party  vote.  Individual  members  are  no 
doubt  responsible,  and  a  member  who  votes  against  a  popular 
measure,  one  for  instance  favoured  by  the  working  men,  will 
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them  inaignificant,  half  of  them  destined  to  vanish,  like  snow- 
flakes  in  a  river,  at  tlie  next  election,  gives  little  security  to  the 
people. 

The  best  defence  that  can  be  advanced  for  this  system  is  that 
it  has  been  natnraily  evolved  as  a  means  of  avoiding  worse  mis- 
chiefs. It  is  really  a  plan  for  legislating  by  a  number  of  com- 
miflsions.  Each  commission,  receiving  suggestions  in  the  shape 
of  hills,  taking  evidence  upon  them,  and  sifting  them  in  de- 
f  bate,  frames  its  measures  and  lays  them  before  the  House  Id 
'  a  shape  which  aeems  designed  to  make  amendment  in  details' 
needless,  while  leaving  the  general  policy  to  be  accepted  or 
rejected  by  a  simple  vote  of  the  whole  body.  In  this  last  re- 
spect the  plan  may  be  comparetl  with  that  of  the  Romans  dur- 
ing the  Republic,  whose  general  assembly  of  the  people  ap- 
proved or  disapproved  of  a  bill  as  a  whole,  without  power  of 
amendment,  a  plan  which  had  the  advantage  of  making  laws 
clear  and  simple.  At  Rome,  however,  bills  could  be  proposed 
only  by  a  magistrate  upon  his  official  responsibility ;  they  were 
therefore  comparatively  few  and  sure  to  be  carefully  drawn. 
The  members  of  American  legislative  commissions  have  no  spe- 
cial training,  no  official  experience,  little  praise  or  blame  to 
look  for,  and  no  means  of  securing  that  the  overburdened 
House  will  ever  come  to  a  vote  on  their  proposals.  There  is 
no  more  agreement  between  the  views  of  one  commission  and 
snother  than  what  may  result  from  the  majority  in  both 
helonging  to  the  enme  party.  Hence,  as  Mr.  Wilson  observes, 
"The  legislation  of  a  session  does  not  represent  the  policy  of 
either  the  majoritj-  or  the  minority:  it  is  simply  an  aggregatft 
of  the  bills  recommended  by  committees  composed  of  membena 
from  both  sides  of  the  House,  and  it  is  knovni  to  be  usually  not 
the  work  of  the  majority  men  upon  the  committees,  hut  com- 
promise conclusions  bearing  some  shade  or  tinge  of  each  of  the 
variously  coloured  opinions  and  wishes  of  the  committee  men 
of  both  parties.     Most  of  the  measures  which  originate  with 
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the  committees  are  framed  with  a  view  to  securing  their  easy 
passage  by  giving  them  as  neutral  and  inoffensive  a  character 
as  is  possible.  The  manifest  object  is  to  draw  them  to  the  liking 
of  all  factions.  Hence  neither  the  failure  nor  the  success  of 
any  policy  inaugurated  by  one  of  the  committees  can  fairly  be 
charged  to  the  account  of  either  party."* 

Add  to  the  conditions  above  described  the  fact  that  the 
House  in  its  few  months  of  life  has  not  time  to  deal  with  one- 
twentieth  of  the  twelve  thousand  bills  which  are  thrown  upon 
it,  that  it  therefore  drops  the  enormous  majority  unconsidered, 
though  some  of  the  best  may  be  in  this  majority,  and  passes 
many  of  those  which  it  does  pass  by  a  suspension  of  the  rules 
which  leaves  everything  to  a  single  vote,^  and  the  marvel  comes 
to  be,  not  that  legislation  is  faulty,  but  that  an  intensely  prac- 
tical people  tolerates  such  defective  machinery.  Some  reasons 
may  be  suggested  tending  to  explain  this  phenomenon. 

Legislation  is  a  diflBcult  business  in  all  free  countries,  and 
perhaps  more  difficult  the  more  free  the  country  is,  because 
the  discordant  voices  are  more  numerous  and  less  under  con- 
trol. America  has  sometimes  sacrificed  practical  convenience 
to  her  dislike  to  authority. 

The  Americans  surpass  all  other  nations  in  their  power  of 
making  the  best  of  bad  conditions,  getting  the  largest  results 
out  of  scanty  materials  or  rough  methods.  Many  things  in 
that  country  work  better  than  they  ought  to  work,  so  to  speak, 
or  could  work  in  any  other  country,  because  the  people  are 
shrewdly  alert  in  minimizing  such  mischiefs  as  arise  from 
their  own  haste  or  heedlessness,  and  have  a  great  capacity  for 
self-help. 

Aware  that  they  have  this  gift,  the  Americans  are  content  to 
leave  their  political  machinery  unref  ormed.  Persons  who  pro- 
pose comprehensive  reforms  are  suspected  as  theorists  and 
crotchet-mongers.  The  national  inventiveness,  active  in  the 
spheres  of  mechanics  and  money-making,  spends  little  of  its 
force  on  the  details  of  governmental  methods. 

The  want  of  legislation  on  topics  where  legislation  is  needed 

*  Congressional  Oovemment,  pp.  99-101. 

^This  can  be  done  by  a  two-thirds  vote  during  the  last  six  days  of 
a  session  and  on  the  first  and  third  Mondays  df  each  month. 
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breeds  fewer  evils  than  would  follow  in  countries  like  England 
or  France  where  Parliament  is  the  only  law-making  body.  The 
powers  of  Congress  are  limited  to  comparatively  few  subjects : 
its  failures  do  not  touch  the  general  well-being  of  the  people, 
nor  the  healthy  administration  of  the  ordinary  law. 

The  faults  of  bills  passed  by  the  House  are  often  cured  by 
the  Senate,  where  discussion  is  more  leisurely  and  thorough. 
The  committee  system  produces  in  that  body  also  some  of  the 
same  flabbiness  and  colourlessness  in  bills  passed.  But  the 
blunders,  whether  in  substance  or  of  form,  of  the  one  chamber 
are  frequently  corrected  by  the  other,  and  many  bad  bills  fail 
owing  to  a  division  of  opinion  between  the  Houses. 

The  President's  veto  kills  oflf  some  vicious  measures.  He 
does  not  trouble  himself  about  defects  of  form ;  but  where  a  bill 
seems  to  him  opposed  to  sound  policy,  it  is  his  constitutional 
duty  to  disapprove  it,  and  to  throw  on  Congress  the  responsi- 
bility of  passing  it  "over  his  veto''  by  a  two-thirds  vote.  A 
good  President  accepts  this  responsibility. 


CHAPTER  XVII 

CONGRESSIONAL    PINANOB 

Finance  is  a  suflBciently  distinct  and  important  department 
of  legislation  to  need  a  chapter  to  itself;  nor  does  any  legisla- 
tnre  devote  a  larger  proportion  of  its  time  than  does  Congress 
to  the  consideration  of  financial  bills.  These  are  of  two  kinds : 
those  which  raise  revenue  by  taxation,  and  those  which  direct 
the  application  of  the  public  funds  to  the  various  expenses 
of  the  government.  At  present  Congress  raises  all  the  revenue 
it  requires  by  indirect  taxation,^  and  chiefly*  by  duties  of  cus- 
toms and  excise ;  so  taxing  bills  are  practically  tariflE  bills,  the 
excise  duties  being  comparatively  little  varied  from  year  to 
year. 

The  method  of  passing  both  kinds  of  bills  is  unlike  that 
of  most  European  countries.  In  England,  with  which,  of 
course,  America  can  be  most  easily  compared,  although  both  the 
levying  and  the  spending  of  money  are  absolutely  under  the 
control  of  the  House  of  Commons,  the  House  of  Commons 
originates  no  proposal  for  either.  It  never  either  grants  money 
or  orders  the  raising  of  money  except  at  the  request  of  the 
Crown.  Once  a  year  the  Chancellor  of  the  Exchequer  lays  be- 
fore it,  together  with  a  full  statement  of  the  revenue  and 
expenditure  of  the  past  twelve  months,  estimates  of  the  ex- 
penditure for  the  coming  twelve  months,  and  suggestions  for 
the  means  of  meeting  that  expenditure  by  taxation  or  by  bor- 
rowing. He  embodies  these  suggestions  in  resolutions  on 
which,  when  the  House  has  accepted  them,  bills  are  grounded 

'During  the  Civil  War,  direct  taxes  were  levied;  and  many  other 
kinds  of  taxes  besides  those  mentioned  in  the  text  have  been  im- 
posed at  different  times. 
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imposing  certain  taxes  or  authorizing  the  raising  of  a  loan. 
The  House  may  of  course  amend  the  bills  in  detaila.  but  no 
private  member  ever  proposes  a  taxing  bill,  for  it  ia  no  con- 
cern of  any  one  except  the  ministry  to  fill  the  public  treasury.* 
The  estimates  prepared  by  the  several  administrative  depart- 
menta  (Army,  Navy,  Office  of  Works,  Foreign  Office,  etc.t, 
and  revised  by  the  Treasury,  specify  the  items  of  proposed  ex- 
penditure with  much  particularity-,  and  fiH  three  or  more  bulky 
volumes,  which  are  delivered  to  everv  member  of  the  House. 
These  estimates  are  debated  in  committee  of  the  whole  House, 
explanations  being  required  from  the  ministers  who  represent 
fhe  Treasurfc-  and  the  several  departments,  and  are  passed  in 
a  long  succession  of  separate  votes.*  Members  may  propose 
to  reduce  any  particular  grants,  but  not  to  increase  them ; 
no  money  is  ever  voted  for  the  public  service  except  that  which 
the  Crown  has  asked  for  through  its  ministera.  The  Crown 
must  never  ask  for  more  than  it  actually  needs,  and  hence  the 
ministerial  proposals  for  taxation  are  carefully  calculated  to 
raise  just  ao  much  money  as  will  cover  the  estimated  expenses 
for  the  coming  vear.  If  is  reckoned  almost  as  great  a  fault 
in  the  finance  minister  if  he  has  needlessly  overta.xcd  the  peo- 
ple, as  if  he  fias  so  undertaxed  them  as  to  be  left  with  a  deficit. 
If  at  the  end  of  a  year  a  substantial  surplus  appears,  the 
taxation  for  next  year  is  reduced  in  proportion,  supposing 
Ihat  the  expenditure  remains  the  same.  Every  credit  granted 
by  Parliament  expires  of  itself  at  the  end  of  the  financial  year. 
In  the  United  States  the  Secretary  of  the  Treasury  sends 
annually  to  Congress  a  report  containing  a  statement  of  the 


[on  Involving  ad- 
wlih  [he  alrlcter 
resftf-iled    by    the 


■or  courie  a  private  member  may  carr 
ditional  expenditure;  but  even  this  la  o 
constitutional    dQctrlne    and    practice:    a 

Btatoamen  of  the  last  generation  as  pitremely  valuable.  Decauae  it 
restralaa  the  propenslly  or  a  legislature  to  yield  to  •icmnndH  emanat- 
ing From  sections  or  clBSHoa.  nhich  may  en-tall  heavy  and  perhaps  un- 
profllable  charBes  on  the  country.  See  the  observationH  of  the  First 
Lord  of  the  Treasury   In   the  House  of  Commons,   March   22.   ISSS. 

'ComplBlntB  are  aometlmea  made  that  these  votes  are  cot  discussed 
with  sufndent  fulness  and  mlnuteneee.  and  It  baa  been  proposed  to 
creale  several  special  standing  commltteea  to  examine  each  cIbhb  of 
tbem  more  closely.  This  mleht  be  a  desirable  addition:  and  such  com- 
tnltlees  have  recently  been  appointed.  But  even  under  the  present 
■yatem  there  are  maoy  useful  Unaiclnl  debates,  by  whicb  some  abuses 
are  checked  and  In  wblch  valuable  suggestions  are  made. 
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national  income  and  expeuditure  and  of  the  condition  of  the 
public  debt,  together  with  remarks  on  the  system  of  taxation 
and  suggestions  for  its  improvement.  He  also  sends  what  is 
called  his  Annual  Letter,  enclosing  the  estimates,  framed  by 
the  various  departments,  of  the  sums  needed  for  the  public 
services  of  the  United  States  during  the  coming  year.  So  far 
the  Secretary  is  like  a  European  finance  minister,  except  that 
he  communicates  with  the  chamber  on  paper  instead  of  mak- 
ing his  statement  and  proposals  orally.  But  here  the  resem- 
blance stops.  Everything  that  remains  in  the  way  of  financial 
legislation  is  done  solely  by  Congress  and  its  committees,  the 
executive  having  no  further  hand  in  the  matter. 

The  business  of  raising  money  belongs  to  one  committee 
only,  the  standing  committee  of  Ways  and  Means,  consisting  of 
eleven  members.    Its  chairman  is  always  a  leading  man  in  the 
party  which  commands  a  majority  in  the  House.    This  com- 
mittee prepares  and  reports  to  the  House  the  bills  needed  for 
imposing  or  continuing  the  various  customs  duties,  excise 
duties,  etc.     The  report  of  the  Secretary  has  been  referred 
by  the  House  to  this  committee,  but  the  latter  does  not  neces- 
sarily base  its  bills  upon  or  in  any  way  regard  that  report. 
Neither  does  it  in  preparing  them  start  from  an  estimate  of  the 
sums  needed  to  support  the  public  service.    It  does  not,  because 
it  cannot:  for  it  does  not  know  what  grants  for  the  public 
service  will  be  proposed  by  the  spending  committees,  since  the 
estimates  submitted  in  the  Secretary's  letter  furnish  no  trust- 
worthy basis  for  a  guess.    It  does  not, 'for  the  further  reason 
that  the  primary  object  of  customs  duties  has  for  many  years 
past  been  not  the  raising  of  revenue,  but  the  protection  of 
American  industries  by  subjecting  foreign  products  to  a  very 
high  tariff.    At  present  there  are  enormous  duties  on  many 
classes  of  raw  materials,  and  on  nearly  all  classes  of  manufac- 
tured goods,  including  even  books  and  works  of  art.     This 
tariff  brings  in  an  income  far  exceeding  the  current  needs 
of  the  government.    Nearly  two-thirds  of  the  war  debt  having 
been  paid  off,  the  fixed  charges  have  shrunk  to  one-third  of 
what  they  were  when  the  present  tariff  was  imposed,  yet  this 
tariff  remains  with  few  modifications,  and  surpluses  accumu- 
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late  year  after  year  in  the  national  treasury.  The  committee 
of  Ways  and  Means  has  therefore  no  motive  for  adapting 
taialion  to  expenditure.  The  former  will'  be  always  in  ex- 
cess Bo  long  as  the  protective  tariff  stands,  and  the  protective 
tariff  stands  for  commercial  or  political  reasons  unconneeted 
with  national  finance.* 

When  the  revenue  bills  come  to  be  debated  in  eommittee  oft 
the  whole  House  similar  causes  prevent  them  from  being- 
scrutinized  from  the  purely  financial  point  of  view.  Debate 
twrns  on  thoee  items  of  the  tariff  which  involve  gain  or  loss  to 
influential  groups.  Little  Inquiry  is  made  as  to  the  amount 
needed  and  the  adaptation  of  the  bills  to  produce  that  amount 
and  no  more.  It  is  the  same  with  ways  and  means  bills  in  the 
Senate.  Communications  need  not  pass  between  the  committees 
of  either  House  and  the  Treasury.  The  person  most  responsi- 
ble, the  person  who  most  nearly  corresponds  to  an  English 
Chancellor  of  the  Exchequer,  or  a  French  Minister  of  Finance, 
ie  the  chairman  of  the  House  committee  of  Ways  and  Means. 
But  he  stands  in  no  ofBeial  relation  to  the  Treasury,  and  is 
not  required  to  exchange  a  word  or  a  letter  with  its  staff.  Nei- 
ther, of  course,  can  he  count  on  a  majority  in  the  House. 
Though  he  is  a  leading  man  he  is  not  a  leader,  i.e.  he  has  no 
claim  on  the  votes  of  his  own  party,  many  of  whom  may  (as 
happened  to  Mr.  Morrison  in  1886)  disapprove  of  and  eauae 
the  defeat  of  bis  proposals.  That  gentleman  was  chairman  of 
the  committee  of  Ways  and  Means,  and,  perJiaps,  after  the 
Speaker,  the  most  considerable  person  in  the  Democratic 
jority.  But  he  was  beaten  in  his  attempted  reform  of  the 
tariff. 

The  business  of  spending  money  belongs  primarily  to  two 
standing  committees,  the  old  eommittee  on  Appropriations  and.' 

'HlUiorto  there  haa  alwajB  been  a  meanB  of  Beltlns  rid  or  aurpluai 
t>y  pa7ins  oS  debt;  but  as  ftnanoiera  are  now  besfnnlng  lo  holil  that 
certain  portion  of  the  debt  ought  to  be  kept  on  fool   for  banking  ai 
CDiT^acT   purpoaeB,    mucb   dlscusHloa    has   ariaea   aa    to   bow  tho   Bcoi 
mulatiae  balance  shaU  be  dlapoacd  of.     H^nce  the  laauea  of  commel 
cial  poller.  iBsues  affecting  the  Rreat  manufaolurlng  IniluBtrlBB.  dwarf 
queellona  of  reveaue  proper.    Tbe  camniiKee  coDsldera  not  which  ia 
the  beat  and  cbeapest  means  of  ralBlng  a  s'ven  Bum.  but  how  the  tarllt 
will  alTect  praleclEd  industrlea.    Since  there  la  no  fear  of  a  deflclt.  It 
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the  new  committee  on  Rivers  and  Harbours,  created  in  1883. 
The  committee  on  appropriations  starts  from,  but  does  not 
adopt,  the  estimates  sent  in  by  the  Secretary  of  the  Treasury, 
for  the  appropriation  bills  it  prepares  usually  make  large  and 
often  reckless  reductions  in  these  estimates.  The  Eivers  and 
Harbours  committee  proposes  grants  of  money  for  what  are 
called  "internal  improvements,"  nominally  in  aid  of  naviga- 
tion, but  practically  in  order  to  turn  a  stream  of  public  money 
into  the  State  or  States  where  each  "improvement"  is  to  be 
executed.  More  money  is  wasted  in  this  way  than  what  the 
parsimony  of  the  appropriations  committee  can  save.  There 
are  several  committees  on  the  departments,  such  as  those  on 
the  navy,  the  army,  the  judiciary.  There  is  the  committee  on 
pensions,  a  source  of  infinite  waste.*'  Each  of  these  proposes 
grants  of  money,  not  knowing  nor  heeding  what  is  being  pro- 
posed by  other  committees,  and  guided  by  the  executive  no 
further  than  the  members  choose.  All  the  expenditures  rec- 
ommended must  be  met  by  appropriation  bills,  but  into  their 
propriety  the  appropriations  committee  cannot  inquire. 

Every  revenue  bill  must,  of  course,  come  before  the  House ; 
and  the  House,  whatever  else  it  may  neglect,  never  neglects  the 
discussion  of  taxation  and  money  grants.  These  are  discussed 
as  fully  as  the  pressure  of  work  permits,  and  are  often  added  to 
by  the  insertion  of  fresh  items,  which  members  interested  in 
getting  money  voted  for  a  particular  purpose  or  locality  sug- 
gest. These  bills  then  go  to  the  Senate,  which  forthwith  refers 
them  to  its  committees.  The  Senate  committee  on  finance 
deals  with  revenue-raising  bills ;  the  committee  on  appropria- 
tions with  supply  bills.  Both  sets  then  come  before  the  whole 
Senate.  Although  it  cannot  initiate  revenue-raising  bills,  the 
Senate  long  ago  made  good  its  claim  to  amend  appropriation 
bills,  and  does  so  freely,  adding  items  and  often  raising  the 
total  of  the  grants.  When  the  bills  go  back  to  the  House,  the 
House  usually  rejects  the  amendments ;  the  Senate  adheres  to 
them,  and  a  Conference  committee  is  appointed,  consisting  of 
three  senators  and  three  members  of  the  House,  by  which  a 
compromise  is  settled,  hastily  and  in  secret,  and  accepted, 

The  expenditure  on  pensions  was,  in  1887,  175,000,000  (£15,000,000). 
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generally  in  the  last  days  of  the  eession,  by  a  hartJ-preBsed  hai 
reluctant  Hotiae.  Even  as  enlarged  by  this  committee, 
etippiy  voted  is  usually  found  inadequate,  so  a  Deficiency  bill 
is  introduced  in  the  following  sesaion,  including  a  second  Beries 
of  grants  to  the  departments. 

The  European  reader  will  ask  how  all  this  ia  or  can  be  done 
by  Congress  without  frequent  communication  from  or 
executive  government.  There  are  such  communications,  tot, 
the  ministers,  anxious  to  secure  appropriations  adequate  for 
their  respective  departments,  talk  to  the  chairmen  and  appear 
before  the  committees  to  give  evidence  as  to  departmental 
needs.  But  in  Congress  itself  they  never  now  appear,  nor  does 
Congress  look  to  them  for  guidance  as  in  the  early  days  it 
looked  to  Hamilton  and  Gallatin.  If  the  House  cuts  down 
their  estimates  they  turn  to  the  Senate  and  beg  it  to  restore 
the  omitted  items;  if  the  Senate  fail  them,  the  only  resource 
left  is  a  Deficiency  bill  in  the  ne.xt  session.  If  one  department 
18  so  starved  as  to  be  unable  to  do  its  work,  while  another 
obtains  lavish  grants  which  invite  jobbery  or  waste,  it  is  the 
committees,  not  the  G.\ecutive,  whom  the  people  ought  to  blame. 
If.  by  a  system  of  log-rolling,  vast  sums  are  wasted  upon 
useless  public  works,  no  minister  has  any  opportunity  to  inter- 
fere, any  right  to  protest.  A  minister  cannot,  as  in  Engl 
bring  Congress  to  reason  by  a  threat  of  resignation,  for  it 
■would  make  no  difference  to  Congress  if  the  whole  cabinet  were 
to  resign.* 

What  I  have  stated  may  be  summarized  as  follows : 
There  is  practically  no  connection  between  the  policy 
revenue  raising  and  the  policy  of  revenue  spending,  for  those 
are  left  to  difTerent  committees  whose  views  may  be  oppoeed. 
and  the  majority  in  the  House  has  no  recognized  leaders  to 
remark  the  discrepancies  or  make  one  or  other  view  prevail. 
In  the  forty-ninth  Congress  (1885-87)  a  strong  free-trader 
was  chairman  of  the  tax-proposing  committee  on  Ways  and 
Means,  while  a  strong  protectionist  was  chairman  of  the  spend- 
ing committee  on  Appropriations, 
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There  is  no  relation  between  the  amount  proposed  to  be 
spent  in  any  one  year  and  the  amount  proposed  to  be  raised. 
But  for  the  fact  that  the  high  tariff  produces  a  large  annual 
surplus,  a  financial  breakdown  would  speedily  ensue. 

The  knowledge  and  experience  of  the  permanent  officials 
either  as  regards  the  productivity  of  taxes,  and  the  incidental 
benefits  or  losses  attending  their  collection,  or  as  regards  the 
nature  of  various  kinds  of  expenditure  and  their  comparative 
utility,  can  be  turned  to  accoimt  only  by  interrogating  these 
officials  before  the  committees.  Their  views  are  not  stated  in 
the  House  by  a  parliamentary  chief,  nor  tested  in  debate  by 
arguments  addressed  to  him  which  he  must  there  and  then 
answer. 

Little  check  exists  on  the  tendency  of  members  to  deplete 
the  public  treasury  by  securing  grants  for  their  friends' or  con- 
stituents, or  by  putting  through  financial  jobs  for  which  they 
are  to  receive  some  private  consideration.  If  either  the  ma- 
jority of  the  committee  on  Appropriations  or  the  House  itself 
suspects  a  job,  the  grant  proposed  may  be  rejected.  But  it  is 
the  duty  of  no  one  in  particular  to  scent  out  a  job,  and  to  de- 
feat it  by  public  exposure. 

The  nation  becomes  so  puzzled  by  a  financial  policy  varying 
from  year  to  year,  and  controlled  by  no  responsible  leaders,  as 
to  feel  diminished  interest  in  congressional  discussions  and 
diminished  confidence  in  Congress.^ 

'"The  noteworthy  fact  that  even  the  most  thorough  debates  In  Con- 
gress fall  to  awaken  any  genuine  or  active  interest  In  the  minds  of 
the  people  has  had  its  most  strikinc:  illustrations  in  the  course  of  our 
financial  legislation,  for  though  the  discussions  which  have  taken  place 
in  Congress  upon  financial  questions  have  been  so  frequent,  so  pro- 
tracted, and  so  thorough,  engrossing  a  large  part  of  the  time  of  the 
House  on  their  every  recurrence,  they  seem,  in  almost  every  instance, 
to  have  made  scarcely  any  impression  upon  the  public  mind.  The 
Coinage  Act  of  1873,  by  which  silver  was  demonetized,  had  been  before 
the  country  many  years  ere  it  reached  adoption,  having  been  time  and 
again  considered  by  committees  of  Congress,  time  and  again  printed 
and  discussed  in  one  shape  or  another,  and  having  finally  gained  ac- 
ceptance apparently  by  sheer  persistence  and  importunity.  Hie  Re- 
sumption Acl  of  1875,  too.  had  had  a  like  career  of  repeated  consid- 
erations by  committees,  repeated  printings  and  a  full  discuasion  by 
Congress,  and  >et  i^hen  the  Bland  Silver  Bill  of  1878  was  on  its  way 
through  tbb  mills  of  legislation,  some  of  the  most  prominent  news- 
pa  peis  of  tht:  country  declared  with  confidence  that  the  Resumption 
Act  had  been  passed  inconsiderately  and  in  haste;  and  several  mem- 
berb  of  Congress  had  previously  complained  that  the  demooetiBation 
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The   result  on  the  national    finance   is   unfortunate. 
Qioughtful  American  publicist  remarks,  "So  long  aa  the  debit 
■ide  of  the  national  account  is  managed  by  one  set  of  men,  and 
Kthe  credit  side  by  another  set,  both  sets  workiug  separately  and 
secret  without  public  responsibility,  and  without  interven- 
tion on  the  part  of  the  executive  official  who  is  nominally  re- 
isponaible;  bo  long  as  these  sets,  being  composed  largely  of  new 
tmen  every  two  years,  give  no  attention  lo  business  except  when 
VCongresa  is  in  session,  and  thus  spend  in  preparing  plans  the 
ivhole  time  which  ought  to  he  spent  in  public  discussion  of 
plans  already  matured,  so  that  ao  immense  budget  is  rushed 
ihrough  without  discussion  in  a  week  or  ten  days — just  80 
bng  the  finances  will  go  from  bad  to  warse,no  matter  by  what 
I  name  yon  call  the  party  in  power.    No  other  nation  on  earth 
^attempts  sucli  a  thing,  or  could  attempt  it  without  soon  com- 
I  ing  to  grief,  our  salvation  thus  far  consisting  in  an  enormoua 
riincome,  with  practically  no  drain  for  military  expenditure." 
It  may  he  replied  to  this  criticism  that  the  enormous  in- 
■ome,  added  to  the  fact  that  the  tariff  is  imposed  for  protection 
Bwther  than  for  revenue,  is  not  only  (he  salvation  of  the  United 
f  States  Government  under  the  present  system,  hut  also  the 
SHuae  of  that  system.    Were  the  tariff  framed  with  a  view  to 
revenue  only,  no  higher  tases  would  be  imposed  than  the 
mblic  service  required,  and  a  lietler  method  of  balancing  the 
_nihiic  accounts  would  follow.    This  is  true.    The  present  state 
■of  tilings  is  evidently  exceptional.    America  is  the  only  country 
a  the  world  whose  difficulty  la  not  to  raise  money  but  to  spend 
Still,  as  our  critic  remarks.  Congress  is  contracting  lax 
Siabits,  and  ought  to  change  them. 
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Considering  these  faults^  and  considering  that  it  is  by 
preaching  an  adoption  of  British  methods  that  the  wisest 
American  reformers  are  trying  to  cure  the  defects  in  the 
financial  administration  of  Congress,  it  is  odd  that  English 
publicists  should  at  the  same  moment  be  suggesting  the 
American  system  as  a  model  for  imitation  by  the. House  of 
Commons.  The  present  British  plan  is  probably  open  to  the 
charge  of  not  securing  a  full  parliamentary  control  either  of 
the  expenjses  or  of  the  administrative  methods  of  the  spending 
departments.  But  the  arrangements  of  Congress  seem,  so  far 
as  an  English  observer  can  judge,  less  conducive  to  economy 
as  well  as  to  eflBciency  than  those  of  Parliament. 

How  comes  it,  if  all  this  be  true,  that  the  finances  of 
America  are  so  flourishing,  and  in  particular  that  the  war 
debt  has  been  paid  ofiE  with  such  regularity  and  speed  that  from 
$3,000,000,000  (£600,000,000)  in  1865,  it  had  sunk  to  less 
than  $1,200,000,000  (£240,000,000)  in  1887?  Does  not  so 
brilliant  a  result  speak  of  a  continuously  wise  and  skilfal 
management  of  the  national  revenue? 

The  paying  off  of  the  debt  seems  to  be  due  to  the  follow- 
ing causes: — 

To  the  prosperity  of  the  country  which,  with  one  interval  of 
trade  depression,  has  for  twenty  years  been  developing  its 
amazing  natural  resources  so  fast  as  to  produce  an  amount  of 
wealth  which  is  not  only  greater,  but  more  widely  diffused 
through  the  population,  than  in  any  other  part  of  the  world. 

To  the  spending  habits  of  the  people,  who  allow  themselves 
luxuries  such  as  the  masses  enjoy  in  no  other  country,  and 
therefore  pay  more  than  any  other  people  in  the  way  of  indirect 
taxation.  The  fact  that  Federal  revenue  is  raised  by  duties  of 
customs  and  excise  makes  the  people  far  less  sensible  of  the 
pressure  of  taxation  than  they  would  be  did  they  pay  directly. 

To  the  absence  of  the  military  and  naval  charges  which 
press  so  heavily  on  European  states. 

To  the  maintenance  of  an  exceedingly  high  tariff  at  the 
instance  of  numerous  interested  persons  who  have  obtained  the 
public  ear  and  can  influence  Congress.  Without  expressing 
any  opinion  as  to  whether  the  policy  of  Protection  be  or  be  not 
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sound,  one  may  observe  that  to  its  acceptance,  more  perhaps 
than  to  any  deliberate  conviction  that  the  debt  ought  to  be  paid 
oflf,  has  been  dne  the  continuance  of  a  tariff  whose  huge  and 
constant  surpluses  have  enabled  the  debt  to  be  reduced. 

Europeans,  admiring  and  envying  the  rapidity  with  which 
the  war  debt  has  been  reduced,  have  been  disposed  to  credit 
the  Americans  with  brilliant  financial  skill.  That,  however, 
which  was  really  admirable  in  the  conduct  of  the  American 
people  was  not  their  Judgment  in  selecting  pari:icular  methods 
for  raising  money,  but  their  readiness  to  submit  during  and 
immediately  after  the  war  to  unprecedentedly  heavy  taxation. 
The  interests  (real  or  supposed)  of  the  manufacturing  classes 
have  caused  the  maintenance  of  the  tariff  then  imposed ;  na- 
ture, by  giving  the  people  a  spending  power  which  has  rendered 
the  tariff  marvellously  productive,  has  done  the  rest. 

Under  the  system  of  congressional  finance  here  described 
America  wastes  millions  annually.  But  her  wealth  is  so  great, 
her  revenue  so  elastic,  that  she  is  not  sensible  of  the  loss.  She 
has  the  glorious  privilege  of  youth,  the  privilege  of  committing 
errors  without  suffering  from  their  consequences. 


CHAPTER  XVIII 

THE  RELATIONS  OF  THE  TWO   HOUSES 

The  creation  by  the  Constitution  of  1789  of  two  chambers 
in  the  United  States,  in  place  of  the  one  chamber  which  ex- 
isted under  the  Confederation,  has  been  usually  ascribed  by 
Europeans  to  mere  imitation  of  England;  and  one  learned 
writer  goes  so  far  as  to  suggest  that  if  England  had 
possessed  three  chambers,  like  the  States  General  of 
France,  or  four,  like  the  Diet  of  Sweden,  a  crop  of 
three-chambered  or  four-chambered  legislatures  would, 
in  obedience  to  the  example  of  happy  and  successful 
England,  have  sprung  up  over  the  world.  There  were,  how- 
ever, better  reasons  than  deference  to  English  precedents  to 
justify  the  division  of  Congress  into  two  houses  and  no  more ; 
and  so  many  indubitable  instances  of  such  a  deference  may  be 
quoted  that  there  is  no  need  to  hunt  for  others.  Not  to  dwell 
upon  the  fact  that  there  were  two  chambers  in  all  but  two* 
of  the  thirteen  original  States,  the  Convention  of  1787  had 
two  solid  motives  for  fixing  on  this  number,  a  motive  of  prin- 
ciple and  theory,  a  motive  of  immediate  expediency. 

The  chief  advantage  of  dividing  a  legislature  into  two 
branches  is  that  the  one  may  check  the  haste  and  correct  the 
mistakes  of  the  other.  This  advantage  is  purchased  at  the 
price  of  some  delay,  and  of  the  weakness  which  results  from 
a  splitting  up  of  authority.  If  a  legislature  be  constituted  of 
three  or  more  branches,  the  advantage  is  scarcely  increased, 
the  delay  and  weakness  are  immensely  aggravated.    Two  cham- 

'Pennsylvanla  and  Oeorsia;  the  former  of  which  added  a  Senate  In 
1789.  the  latter  in  1790.  See  post,  Chapter  XXXIX,  on  State  Ijegislap 
tores. 
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^m  here  can  be  made  to  work  together  in  a  way  almost  impofiBible 
^  to  more  than  two.  As  the  proverb  save,  "Two's  company, 
three's  none."  If  there  be  three  chambere,  two  are  sure  to 
intrigue  and  likely  to  combine  against  the  third.  The  difficul- 
ties of  carrying  a  measure  without  sacrificing  its  unity  of 
principle,  of  filing  responsibility,  of  securing  the  watchful 
attention  of  the  public,  serious  with  two  chambers,  become  ■ 
enormous  with  three  or  more. 

To  these  oonsiderations  there  was  added  the  practical 
ground  that  the  division  of  Congress  into  two  housea  supplied 
a  means  of  settling  the  dispute  which  raged  between  the  small 
and  the  large  States.    The  latter  contended  for  a  representa- 

ttion  nf  the  States  in  Congress  proportioned  to  their  respective   , 
populations,  the  former  for  their  equal  representation  as  soveiv 
eign  commonwealthfl.    Both  were  satisfied  by  the  plan  which   I 
created  two  chambers  in  one  of  which  the  former  principle, 
in  the  other  of  which  the  latter  principle  was  recognized. 
The  country  remained  a  federation  in  respect  of  the  Senate,  it  ' 
became  a  nation  in  respect  of  the  House :  there  was  no  occasion 
for  a  third  chamber. 

The  respective  characters  of  the  two  bodies  are  wholly  un- 
like those  of  the  so-called  upper  and  lower  chambers  of  Europe,  j 
In  Europe  there  is  always  a  difference  of  political  complexion,. 
generally  resting  on  a  difference  in  personal  composition. 
There  the  upper  chamber  represents  the  aristocracy  of  the 
conntry,  or  the  men  of  weaith,  or  the  high  officials,  or  the 
influence  of  the  Crnwn  and  Court;  while  the  lower  chamber 
represents  the  multitude.    Relween  the  Sejtate  and  the  House 

tibere  is  no  such  difference.  Both  eriually  represent  the  people, 
the  whole  people,  and  nothing  but  the  people.  The  individual 
members  come  from  the  same  classes  of  the  community ;  and 
fiiongh  there  are  more  rich  men  (in  proportion  to  numbers) 
In  the  Senate  than  in  the  Honse,  the  influence  of  capital  ia 
Bot  markedly  greater.  Both  have  been  formed  by  the  same 
social  infliiences:  and  the  social  pretensions  of  a  senator  expire 
with  his  term  of  office.  Both  ere  possessed  by  the  same  ideas, 
governed  by  tlie  same  sentiments,  equally  conscious  of  their 
dependence  on  public  opinion.     The  one  has  never  been,  lilq 
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the  English  House  of  Commons,  a  popular  pet,  the  other  never, 
like  the  English  House  of  Lords,  a  popular  bugbear. 

What  is  perhaps  stranger,  the  two  branches  of  Congress  have 
not  exhibited  that  contrast  of  feeling  and  policy  which  might 
be  expected  from  the  different  methods  by  which  they  are 
chosen.  In  the  House  the  large  States  are  predominant :  nine 
out  of  thirty-eight  (less  than  one-fourth)  return  an  absolute 
majority  of  the  325  representatives.  In  the  Senate  these  same 
nine  States  have  only  eighteen  members  out  of  seventy-six, 
less  than  a  fourth  of  the  whole.  In  other  words,  these  nine 
States  are  more  than  sixteen  times  as  powerful  in  the  House 
as  they  are  in  the  Senate.  But  as  the  House  has  never  been 
the  organ  of  the  large  States,  nor  prone  to  act  in  their  inter- 
est, so  neither  has  the  Senate  been  the  stronghold  of  the  small 
States,  for  American  politics  have  never  turned  upon  an 
antagonism  between  these  two  sets  of  con^monwealths.  Ques- 
tions relating  to  States^  rights  and  the  greater  or  less  exten- 
sion of  the  powers  of  the  national  government  have  played  a 
leading  part  in  the  history  of  the  Union.  But  although  small 
States  might  be  supposed  to  be  specially  zealous  for  States' 
rights,  the  tendency  to  uphold  them  has  been  no  stronger  in 
the  Senate  than  in  the  House.  In  one  phase  of  the  slavery 
struggle  the  Senate  happened  to  be  under  the  control  of  the 
slaveholders  while  the  House  was  not ;  and  then  of  course  the 
Senate  championed  the  sovereignty  of  the  States.  But  this 
attitude  was  purely  accidental,  and  disappeared  with  its  transi- 
tory cause. 

The  real  differences  between  the  two  bodies  have  been  indi- 
cated in  speaking  of  the  Senate.  They  are  due  to  the  smaller 
size  of  the  latter,  to  the  somewhat  superior  capacity  of  its 
members,  to  the  habits  which  its  executive  functions  form  in 
individual  senators,  and  have  formed  in  the  whole  body. 

In  Europe,  where  the  question  as  to  the  utility  of  second 
chambers  is  actively  canvassed,  two  objections  are  made  to 
them,  one  that  they  deplete  the  first  or  popular  chamber  of 
able  men,  the  other  that  they  induce  deadlocks  and  consequent 
stoppage  of  the  wheels  of  government.  On  both  arguments 
light  may  be  expected  from  American  experience. 
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Although  the  Senate  does  draw  off  from  the  House  many  of 
its  ablest  men,  it  is  not  clear,  paradoxical  as  the  observation 
may  appear,  that  the  House  would  be  much  the  better  for  re- 
taining those  men.  The  faults  of  the  House  are  mainly  due, 
not  to  want  of  talent  among  individuals,  but  to  its  defective 
methods,  and  especiaily  to  the  absence  of  leadership.  These 
are  faults  which  the  addition  of  twenty  or  thirty  able  men 
■would  not  cure.  Some  of  the  committees  would  be  stronger, 
and  so  far  the  work  would  be  better  done.  But  the  House  as 
whole  would  not  (a^suinine  its  rules  and  usiiros  to  remain 
'hat  they  are  now)  be  distinctly  a  greater  power  in  the  coun- 
n-.  On  the  other  hand,  the  merits  of  the  Senate  are  largely 
|Jue  to  the  fact  that  it  trains  to  higher  efficicBcy  the  ability 
iwhich  it  has  drawn  from  the  Hojise,  and  gives  that  ability  a 
sphere  in  which  it  can  develop  with  better  results.  Were  the 
Senate  and  the  House  thrown  into  one,  the  eountry  would 
lose  more,  I  think  much  more,  by  losing  the  Senate  than  it 
would  gain  by  improving  the  House,  for  the  united  body 
would  have  the  qualities  of  the  House  and  not  those  of  the 
Senate, 

Collisions  between  the  two  Houses  are  frequent.     Each  ii 

jealous  ajid  combative.     Each  is  prone  to  alter  the  bills  that 

mie  from  t!ie  other;  and  the  Senate  in  particular  knocks 

i«t  remorselessly  those  favourite  children  of  the  House,  the 

ippropriation  bills.    The  fact  that  one  House  has  passed  a  bill 

tea  but  a  little  way  in  inducing  the  other  to  pass  it:  the 

tBenate  would  reject  twenty  House  bills  as  readily  as  one. 

^dlocks,  however,  disagreements  over  serious  issue?  which 

tp  the  machinery  of  administration,  are  not  common.    Th^ 

irely  cause  excitement  or  alarm  outside  Washington,  because 

le  country,  remembering  previous  instances,  feels  sure  thev 

ill  be  adjusted,  and  knows  that  either  House  would  yield 

•re  it  unmistakably  condemned   by  public  opinion.     The 

recutive  government  goes  on  undisturbed,  and  the  worst  that 

m  happen  is  (he  loss  of  a  bill  which  may  be  pa««ed  four 

lontha  later.     Even  as  between  the  two  bodies  there  is  no 

t  bitterness  in  these  conflicts,  because  the  causes  of  quar- 

d<raot  lie  deep.     Sometimes  it  is  self-esteem  that  is  in- 
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volved,  the  sensitive  self-esteem  of  an  assembly.  Sometimes 
one  or  other  House  is  playing  for  a  party  advantage.  That  in- 
tensity which  in  the  similar  contests  of  Europe  arises  from 
class  feeling  is  absent,  because  there  is  no  class  distinction 
between  the  two  American  chambers.  Thus  the  country 
seems  to  be  watching  a  fencing  match  rather  than  a  combat 
A  outrance. 

I  dwell  upon  this  substantial  identity  of  character  in  the 
Senate  and  the  House  because  it  explains  the  fact,  surprising 
to  a  European,  that  two  perfectly  co-ordinate  authorities,  nei- 
ther of  which  has  any  more  right  than  its  rival  to  claim  to 
speak  for  the  whole  nation,  manage  to  get  along  together. 
Their  quarrels  are  professional  and  personal  rather  than  con- 
flicts of  adverse  principles.  The  two  bodies  are  not  hostile 
elements  in  the  nation,  striving  for  supremacy,  but  servants 
of  the  same  master,  whose  word  of  rebuke  will  quiet  them. 

It  must,  however,  be  also  remembered  that  in  such  coun- 
tries as  England,  France,  and  Italy,  the  popular  chamber 
stands  in  very  close  relation  with  the  executive  government, 
which  it  has  virtually  installed  and  which  it  supports.  A 
conflict  between  the  two  chambers  in  such  countries  is  there- 
fore a  conflict  to  which  the  executive  is  a  party,  involving 
issues  which  may  be  of  the  extremest  urgency ;  and  this  natu- 
rally intensifies  the  struggle.  For  the  house  of  Lords  in  Eng- 
land or  the  Senate  in  Italy  to  resist  a  demand  for  legislation 
made  by  the  ministry,  who  are  responsible  for  the  defence  and 
peace  of  the  country,  and  backed  by  the  representative  House, 
is  a  more  serious  matter  than  almost  any  collision  between  the 
Senate  and  the  House  can  be  in  America.* 

The  United  States  is  the  only  great  country  in  the  world 
in  which  the  two  Houses  are  really  equal  and  co-ordinate. 
Such  a  system  could  hardly  work,  and  therefore  could  not 
last,  if  the  executive  were  the  creature  of  either  or  of  both, 
nor  unless  both  were  in  close  touch  with  the  sovereign  people. 

'Of  course  a  case  may  be  imagined  in  which  the  President  should 
ask  for  legislation,  as  Lincoln  did  during  the  war,  and  one  House  of 
Congress  should  grant,  the  other  refuse,  the  Acts  demanded.  But  such 
cases  are  less  likely  to  occur  in  America  than  m  Europe  under  the 
Cabinet  system. 
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When  each  chamber  persists  in  its  own  view,  tiie  regular 
P  proceeding  is  to  appoint  a  committee  of  conference,  consisting 
of  three  members  of  the  Senate  and  three  of  the  House. 
These  six  meet  in  secret,  and  generally  settle  matters  by  a  com- 
promise, which  enables  each  side  to  retire  with  honour.    When 
appropriations  are  involved,  a  sum  intermediate  between  the 
smaller  one  which  the  House  proposes  to  grant  and  the  larger 
one  desired  by  the  Semite  is  adopted.     If  no  compromise  can 
be  arranged,  the  conflict  continues  till  one  side  yields  or  it  ends 
by  an  adjournment,'  which  of  course  involves  the  failure  of 
the  measure  disagreed  upon.    The  House  at  one  time  tried  to 
coerce  the  Senate  into  submission  by  adding  "riders,"  as  they 
are  called,  to  appropriation  bills,  i.e.  annexing  or  "tacking" 
(to  use  the  English  expression)  pieces  of  genera!  legislation  to 
bills  granting  sums  of  money.     This  puts  the  Senate  in  the 
dilemma  of  either  accepting  the  unwelcome  rider,  or  rejecting 
the  whole  bill,  and  thereby  withholding  from  the  eseeutive 
the  funda  it  needs.    This  happened  in  1855  and  1856.    How- 
^B     ever,  the  Senate  stood  firm,  and  the  House  gave  way.     The 
^■.  device  had  previously  been  attempted  (in  1849)  by  the  Senate 
^B  in  tacking  a  pro-slavery  provision  to  an  appropriation  bill 
^^L'Jrhich  it  was  returning  to  the  House,  and  it  was  revived  by 
^^Uoth  Houses  against  President  Andrew  Johnson  in  1867. 
^^H"  In  a  contest  the  Senate  usually,  though  not  invariably,  gets 
^Kuie  better  of  the  House.    It  is  smaller,  and  can  therefore  more 
easily  keep  its  majority  together;  its  members  are  more  ex- 
perienced :  and  it  has  the  great  advantage  of  being  permanent, 
-whereas  the  House  is  a  transient  body.    The  Senate  can  hold 
out,  because  if  it  docs  not  get  its  way  at  once  against  the 
House,  it  may  do  ao  when  a  new  House  comes  up  to  Wash- 
ington.    The  House  cannot  afford  to  wait,  because  the  hour 
of  its  own  dissolution  is  at  hand.    Besides,  while  the  House 
does  not  know  the  Senate  from  inside,  the  Senate,  many  of 
whose  members  have  sat  in  the  house,  knows  all  the  "ins  and 
.outs"  of  its  rival,  can  gauge  its  strength  and  play  upon  its 
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CHAPTER  XIX 

GENERAL  OBSERVATIONS  ON  00N0RB88 

After  this  inquiry  into  the  composition  and  working  of  each 
branch  of  Congress,  it  remains  for  me  to  make  some  observa- 
tions which  apply  to  both  Houses,  and  which  may  tend  to  indi- 
cate the  features  that  distin^ish  them  from  the  representa- 
tive assemblies  of  Europe.  The  English  reader  must  bear  in 
mind  three  points  which,  in  following  the  details  of  the  last 
few  chapters,  he  may  have  forgotten.  The  first  is  that  Con- 
gress is  not  like  the  Parliaments  of  England,  France,  and 
Italy,  a  sovereign  assembly,  but  is  subject  to  the  Constitution, 
which  only  the  people  can  change.  The  second  is,  that  it 
neither  appoints  nor  dismisses  the  executive  government, 
which  springs  directly  from  popular  election.  The  third  is, 
that  its  sphere  of  legislative  action  is  limited  by  the  existence 
of  forty-two  governments  in  the  several  States,  whose  authority 
is  just  as  well  based  as  its  own,  and  cannot  be  curtailed  by  it. 

I.  The  choice  of  members  of  Congress  is  locally  limited  by 
law  and  by  custom.  Under  the  Constitution  every  representa- 
tive and  every  senator  must  when  elected  be  an  inhabitant  of 
the  State  whence  he  is  elected.  Moreover,  State  law  has  in 
many,  and  custom  practically  in  all  States,  established  that  a 
representative  must  be  resident  in  the  congressional  district 
which  elects  him.^  The  only  exceptions  to  this  practice  occur 
in  large  cities  where  occasionallv  a  man  is  chosen  who  lives  in 

'The  best  legal  authorities  hold  that  a  provision  of  this  kind  is  ia<' 
yalid,  because  State  law  has  no  power  to  narrow  the  qn&Iiflcfttions  fbr 
a  Federal  representatiye  prescribed  by  the  Constitution  of  the  Untied 
States.  And  Congress  would  probably  so  bold  if  the  qaestion  arose  in 
a  case  brought  before  it  as  to  a  disputed  election.  So  far  aa  I  haTe 
been  able  to  ascertain,  the  point  h^s  never  arisen  for  detennlnation, 
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a  different  i3ialrict  of  the  cify  from  that  which  returns  him; 
hut  such  exceptions  are  extremely  rare.  This  restriction  suiv 
prises  a  European,  who  thinks  it  must  be  found  higfhly  incon- 
venient both  to  candidates,  as  restricting  their  field  of  choice 
in  looking  for  a  constituency,  and  to  constituencies,  as  exclud- 
ing persons,  however  eminent,  who  do  not  reside  in  their 
midst.  To  Americans,  however,  it  seems  so  obviously  reason- 
able, that  I  found  very  few  persons,  even  in  the  best  educated 
classes,  who  would  admit  its  policy  to  be  disputable.  In  what 
are  we  to  seek  the  causes  of  this  opinion? 

First.  In  the  existence  of  States,  originally  separate  polit- 
ical communities,  still  for  many  purposes  independent,  and 
accustomed  to  consider  the  inhabitant  of  another  State  aa 
almost  a  foreigner.  A  New  Yorker,  Pennsylvanians  would 
say.  owes  allegiance  to  New  York ;  he  cannot  feel  and  think 
as  a  citizen  of  Pennsylvania,  and  cannot  therefore  properly 
represent  Pennsylvanian  interests.  This  sentiment  has  spread 
by  a  sort  of  sympathy,  this  reasoning  baa  been  applied  by  a 
sort  of  analogy,  to  the  counties,  the  citiea,  the  electoral  dis- 
trictfi  of  the  State  itself.  State  feeling  has  fostered  local 
feeling;  the  locality  deems  no  man  a  iit  representative  who  has 
not  by  residenc-e  in  its  limits,  and  by  making  it  his  political 
home,  the  place  where  he  exercises  his  civic  rights,  become 
soaked  with  its  own  local  sentiment. 

Secondly.  Much  of  the  interest  felt  in  the  proceedings  ot 
Congress  relates  to  the  raising  and  spending  of  money. 
Changes  in  the  tariff  may  affect  the  industries  of  a  locality; 
or  a  locality  may  petition  for  an  appropriation  of  public  funds 
to  some  local  public  work,  the  making  of  a  harbour,  or  the  im- 
provement of  the  navigation  of  a  river.  In  both  cases  it  is 
thought  that  no  one  but  an  inhabitant  can  duly  comprehend 
the  needs  or  zealously  advocate  the  demands  of  a  neighbour- 
Thirdly.  Inasmuch  as  no  high  qualities  of  statesmanship 
are  expected  from  a  congressman,  a  district  would  think  it 
a  slur  to  he  told  that  it  ought  to  look  beyond  its  o\vn  borders 
for  a  representative ;  and  as  the  post  is  a  paid  one,  the  people 
feel  that  a  good  thing  on^t  to  be  kept  for  one  of  tJiemselvea 
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rather  than  thrown  away  on  a  stranger.  It  is  by  local  political 
work,  organizing,  canvassing,  and  haranguing,  that  a  party  is 
kept  going :  and  this  work  must  be  rewarded. 

A  perusal  of  the  chapter  of  the  Federalist,  which  argaea  that 
one  representative  for  30,000  inhabitants  will  suflBciently  sat- 
isfy republican  needs,  suggests  another  reflection.  The  writer 
refers  to  some  who  held  a  numerous  representation  to  be  a 
democratic  institution,  because  it  enabled  every  small  district 
to  make  its  voice  heard  in  the  national  Congress.  Such  repre- 
sentation then  existed  in  the  State  legislatures.  Evidently  the 
habits  of  the  people  were  formed  by  these  State  legislatures, 
in  which  it  was  a  matter  of  course  that  the  people  of  each 
township  or  city  sent  one  of  themselves  to  the  assembly  of  the 
State.  When  they  came  to  return  members  to  Congress,  they 
followed  the  same  practice.  A  stranger  had  no  means  of  mak- 
ing himself  known  to  them  and  would  not  think  of  offering 
himself.  That  the  habits  of  England  are  different  may  be 
due,  so  far  as  the  eighteenth  century  is  concerned,  to  the  prac- 
tice of  borough-mongering,  under  which  candidates  uncon- 
nected with  the  place  were  sent  down  by  some  influential  per- 
son, or  bought  the  seat  from  the  corrupt  corporation  or  the 
limited  body  of  freemen.  Thus  the  notion  that  a  stranger 
might  do  well  enough  for  a  borough  grew  up,  while  in  coun- 
ties it  remained,  till  1885,  a  maxim  that  a  candidate  ought 
to  own  land  in  the  county* — the  old  law  required  a  freehold 
qualification  somewhere— or  ought  to  live  in,  or  ought  at  the 
very  least  (as  I  once  heard  a  candidate,  whose  house  lay  just 
outside  the  county  for  which  he  was  standing,  allege  on  his 
own  behalf)  to  look  into  the  county  from  his  window  while 
shaving  in  the  morning.'    The  English  practice  might  thus 

The  old  law  (9  Anne,  c.  5)  required  all  members  to  possess  a  free- 
hold qualification  somewhere.  All  property  qualifications  were  abol- 
ished by  statute  in  1858. 

*The  English  habit  of  allowing  a  man  to  stand  for  a  place  with 
which  he  is  personally  unconnected  would  doubtless  be  favoured  by 
the  fact  that  many  ministers  are  necessarily  members  of  the  House 
of  Commons.  The  inconvenience  of  excluding  a  man  from  the  senrice 
of  the  nation  because  he  could  not  secure  his  return  in  the  place  of 
his  residence  would  be  unendurable.  No  such  reason  exists  in  Amer- 
ica, because  ministers  cannot  be  members  of  Congress.  In  France, 
Germany,  and  Italy  the  practice  seems  to  resemble  that  of  Bngland. 
{.  6.,  many  members  sit  for  places  where  they  do  not  reside,  though 
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eeem  to  be  an  exception  due  to  special  causes,  and  the  Ameri- 
can practice  that  which  is  natural  to  a  free  eountiy,  where  local 
self-government  is  fully  developed  and  rooted  in  the  habits 
of  the  people.  It  is  from  their  local  government  that  the 
political  ideas  of  the  American  people  have  been  formed:  and 
they  have  applied  to  their  State  assemblies  and  their  national 
assembly  the  customs  which  grew  up  in  the  smaller  area,* 

These  are  the  best  explanations  I  can  give  of  a  phenomenon 
which  strikes  Europeans  all  the  more  because  it  exists  among 
a  population  more  unsettled  and  migratory  than  any  in  the 
Old  World.  But  they  leave  me  still  surprised  at  this  strength  of 
local  feeling,  a  feeling  not  less  marked  in  the  new  regions  of  the 
Far  West  than  in  the  venerable  commonwealths  of  Massachu- 
setts and  Virginia.  The  most  significant  fact  about  the  prac- 
tice in  America  is  that  one  seldom  hears  it  there  commented 
on  as  a  defect  of  the  political  system.  Fierce  as  is  the  light 
of  criticism  which  beats  upon  every  part  of  that  system,  this 
point,  which  at  once  strikes  the  European  as  specially  weak, 
of  course  a  cancllilalp  residing  In  the  place  be  Btands  (or  has  a  certain 
advantage. 

It  fe  remarkable  that  the  original  English  praclioB  required  the 
member  to  be  a  realdeot  of  the  county  or  borough  whioi  '  ■"■ 

I  FarllBment.    This  IB  fatd  to  be  a  requlromeut  a 


b  returned  him 


t  tb?  words  "de  coml 
dresaed  to  the  aherlS) ;  and  waa  expressly  enacted  by  the  S 
Henry  V.  cap.  1.  But  already.  In  Ibe  time  ot  Elliabeth.  the 
ment  waa  not  entoreed:  and  In  1681  Lord  Cbiet 
ruled  that  "little  regard  was  to  bo  bad  to  that  ancient  statute  1 
Henry  V.  rorasmuch  ae  common  practice  balb  been  ever  since  to  the 
tjontrary,*  The  statute  was  repealed  by  H  Geo.  III.  cap.  50.— See  An- 
son. Law  and  Ciutom  o/  l/ie  Comlitvtion,  vol,  t.  p.  83;  Stubbs,  COnatil. 
But.,  vol.  III.  p.  124.  Dr.  Stubba  observes  that  the  Db]ect  of  requiring 
residence  In  early  times  waa  to  aecure  ~that  the  House  of  Commona 
should  bo  a  really  representative  body."  ftlr.  Henrn  (Government  qf 
England)  s-aggcitB  that  the  requirement  hod  to  be  dropped  becouae  It 
waa  bard  to  And  country  gentlemen  <or,  Indeed,  bursesBeH)  possessinii 
the  legal  knowledge  and  statesmansblp  which  the  const Itutlooal  atrug- 
gles  of  the  sliteenth  and  seventeenth  centuries  demanded. 

'When  President  Garfield  was  one  of  the  leaders  of  tbe  House  of 
Representatives  it  happened  that  his  return  Tor  the  district  In  which 
h«  resided  became  doubtful,  owing  to  the  strength  of  the  Democratic 
party  there.  One  of  hia  frlcnda  (to  whom  I  owe  the  anecdote),  anx- 
touB  to  make  sure  thai  he  should  somehow  be  returufd  to  the  House, 
went  into  the  adjoining  district  to  sound  the  Republican  voters  there 
AB  to  the  propriety  of  running  Mr.  Oarfleld  tor  their  constituency. 
Tbey  laughed  at  the  notion,  "Why.  he  don't  ilve  in  our  deestricl."  1 
iiave  heard  of  a  case  In  which  a  member  ot  Congreas  having,  after 
blB  election,  gone  to  live  in  a  neighbouring  district,  was  thereupo|i 
[  compelled  by  tha  pressure  of  public  opinion  to  reeiga  bla  Be»t,.  ' 
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remains  uncensured,  because  assumed  to  be  part  of  the  order 
of  nature. 

Its  results  are  unfortunate.  So  far  as  the  restriction  to 
residents  in  a  State  is  concerned  it  is  intelligible.  The  senator 
was — ^to  some  extent  is  still — ^a  sort  of  ambassador  from  his 
State.  He  is  chosen  by  the  legislature  or  collective  authority 
of  his  State.  He  cannot  well  be  a  citizen  of  one  State  and  rep- 
resent another.  Even  a  representative  in  the  House  from  one 
State  who  lived  in  another  might  be  perplexed  by  a  divided 
allegiance,  though  there  are  groups  of  States,  such  as  those  of 
the  northwest,  whose  great  industrial  interests  are  substan- 
tially the  same.  But  what  reason  can  there  be  for  preventing 
a  man  resident  in  one  part  of  a  State  from  representing  an- 
other part,  a  Philadelphian,  for  instance,  from  being  returned 
for  Pittsburg,  or  a  Bostonian  for  Lenox  in  the  west  of  Massa- 
chusetts ?  In  England  it  is  not  found  that  a  member  is  less 
active  or  successful  in  urging  the  local  interests  of  his  con- 
stituency because  he  does  not  live  there.  He  is  often  more 
successful,  because  more  personally  influential  or  persuasive 
than  any  resident  whom  the  constituency  could  supply;  and 
in  case  of  a  conflict  of  interests  he  always  feels  his  efforts  to 
be  owing  first  to  his  constituents,  and  not  to  the  place  in  which 
he  happens  to  reside. 

The  mischief  is  twofold.  Inferior  men  are  returned,  because 
there  are  many  parts  of  the  country  which  do  not  grow  states- 
men, where  nobody,  or  at  any  rate  nobody  desiring  to  enter 
Congress,  is  to  be  found  above  a  moderate  level  of  political 
capacity.  And  men  of  marked  ability  and  zeal  are  prevented 
from  forcing  their  way  in.  Such  men  are  produced  chiefly 
in  the  great  cities  of  the  older  States.  There  is  not  room 
enough  for  nearly  all  of  them,  but  no  other  doors  to  Congress 
are  open.  Boston,  New  York,  Philadelphia,  Baltimore,  could 
furnish  six  or  eight  times  as  many  good  members  as  there  are 
seats  in  those  cities.  As  such  men  cannot  enter  from  their 
place  of  residence,  they  do  not  enter  at  all,  and  the  nation  is 
deprived  of  the  benefit  of  their  services.  Careers  are  moreover 
interrupted.  A  promising  politician  may  lose  his  seat  in  his 
own  district  through  some  fluctuation  of  opinion,  or  perhaps 
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liecause  lie  has  offended  thfi  local  wirc-pulWrs  by  too  much 
independenc*.'.  SiDce  he  cannot  find  a  seat  elsewhere,  a^  would 
happen  in  England,  he  is  stranded :  his  political  life  is  clnsed, 
while  other  young  men  inclined  to  independence  take  wamiufi; 
from  his  fate.  Changes  in  the  State  lawg  would  not  remove 
the  evil,  for  the  habit  of  choosing  none  but  local  men  is  roote<l 
so  deeply  that  it  would  probably  long  survive  the  abolition  of 
a  restrictive  law,  and  it  is  just  as  strong  in  States  where  r.i 
BUch  law  exiflts,* 

II.  Every  senator  and  representative  receives  a  salary  at 
present  fixed  at  $5,000  (£1,000)  per  annum,  besides  an  allow- 
ance (called  mileage)  of  20  cents  (lOd.)  per  mile  for  travel- 
ling expenses  to  and  from  Washington,  and  $135  (£25)  for 
stationery.  The  salary  is  looked  upon  as  a  matter  of  course. 
It  was  not  introduced  for  the  sake  of  enabling  workingmen 
to  be  returned  as  members,  but  on  the  general  theory  that  all 
public  work  ought  to  be  paid  for."  The  reasons  for  it  are 
stronger  than  in  England  or  France,  because  the  distance  to 
Washington  from  mopt  parts  of  the  United  States  is  so  great, 
and  the  attendance  required  there  so  continuous,  that  a  man 
cannot  attend  to  his  profession  or  bosiness  while  sitting  in 
Congress.  If  he  loses  his  livelihood  in  serving  the  community, 
the  community  ongbt  to  compensate  him,  not  to  add  that  the 
class  of  persons  whose  private  means  put  them  above  the  need 
of  a  Incrative  calling,  or  of  compensation  for  interrupting  it, 
is  comparatively  small  even  now,  and  hardly  existed  when 
the  Constitution  was  framed.  Cynics  defend  the  payment  of 
congressmen  on  another  ground,  viz.  that  "they  would  steal 
worse  if  they  didn't  get  it."  and  would  make  politics,  as  Napo- 
leon made  war,  support  itself.  Be  the  thing  bad  or  good,  it  is 
at  any  rate  necessary,  bo  that  no  one  talks  of  abolishing  it. 
For  that  reason  its  existence  furnishes  no  argument  for  its 
introduction  into  a  small  country  with  a  large  leisured  and 

*In  Maryland,  a  Stat?  almost  divided  Into  two  parts  by  Cbesapeake 
Bay,  It  W  Ihe  Invarlnble  practice  ihot  one  of  the  iwo  aenfttora  ahould 
be  chosen  from  the  residents  east  of  tbe  bay.  the  other  from  tbose  at 
tbe  western  ataorc. 

'BenJaiiilD  FranliliD  sr^ed  strongly  in  Ibe  Convention  of  ITST 
anlDBt  this  Iheory.  but  round  little  support,  See  his  remarkabla 
J^ach  In  Mr.  Jobn  Blgelow'a  L^e  iff  Franklin,  vol.  111.  p.  3S9. 
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wealthy  class.  In  fact,  the  conditions  of  European  countries 
are  so  different  from  those  in  America  that  one  must  not  cite 
American  experience  either  for  or  against  the  remuneration 
of  legislative  work.  I  do  not  believe  that  the  practice  works 
ill  by  preventing  good  men  from  entering  politics,  for  they 
feel  no  more  delicacy  in  accepting  their  $5,000  than  an  Eng- 
lish duke  does  in  drawing  his  salary  as  a  secretary  of  state. 
It  may  strengthen  the  tendency  of  members  to  regard  them- 
selves as  mere  delegates,  but  that  tendency  has  other  and 
deeper  roots.  It  contributes  to  keep  up  a  class  of  profes- 
sional politicians,  for  the  salary,  though  small  in  comparison 
with  the  incomes  earned  by  successful  merchants  or  lawyers, 
is  a  prize  to  men  of  the  clas.s  whence  professional  politicians 
mostly  come.  But  those  English  writers  who  describe  it  as 
the  formative  cause  of  that  class  are  mistaken.  That  class 
would  have  existed  had  members  not  been  paid,  would  con- 
tinue to  exist  if  payment  were  withdrawn.  On  the  other  hand, 
the  benefit  which  the  English  advocates  of  paid  legislators 
dilate  on,  viz.  the  introduction  of  a  large  number  of  repre- 
sentative working  men,  has  hitherto  been  little  desired  and 
nowise  secured.  Few  such  persons  appear  as  candidates  in 
America,  and  until  recently  the  working  class  has  not  deemed 
itself,  nor  acted  as,  a  distinct  body  with  special  interests.^ 

In  1873  Congress  passed  an  act  increasing  many  official 
salaries,  and  among  others  those  of  senators  and  representa- 
tives, which  it  raised  from  $5,000  to  $7,500  (£1,500).  All  the 
increases  were  to  take  effect  for  the  future  only,  except  that 
of  congregsional  salaries,  which  was  made  retroactive.  This 
unblushing  appropriation  by  Congress  of  nearly  $200,000  to 
themselves  roused  so  much  indignation  that  the  act,  save  as  to 
the  salaries  of  the  President  and  Federal  judges,  was  repealed 
by  the  next  Congress.    It  is  known  as  the  "back-pay  grab." 

^In  victoria  (Australia)  members  of  the  popular  house  receive  a 
salary  of  £300  a  year.  I  understand  that  this  has  had  so  far  no  con- 
siderable effect  in  enabling  workiogmen  to  enter  the  assembly.  In 
Australia,  however,  a  representative  seems  to  be  expected  to  sub- 
scribe to  local  objects  within  his  constituency,  which  is  not  the  case 
in  America,  and  is  every  day  less  the  case  in  England.  In  France 
and  some,  at  least,  of  the  German  States  (though  not  in  the  Reichstag) 
representatives  are  paid.  In  Italy  they  receive  no  salary,  but  a  free 
pass  over  the  railroads. 
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III.  A  congressman's  tenure  of  his  place  is  usually  short. 
Senators  are  sometimes  returned  for  two,  three,  or  even  four 
successive  terms  by  the  legislatures  of  their  States,  although  it 
may  befall  even  the  best  of  them  to  be  thrown  out  by  a  change 
in  the  balance  of  parfies,  or  by  the  intrigues  of  an  opponent. 
But  a  member  of  Uig  House  can  seldom  feel  safe  in  the  saddle. 
If  he  is  so  eminent  as  to  be  necessary  to  his  party,  or  if  he 
maintains  intimate  relations  with  the  leading  local  wire-pullers 
of  his  district,  he  may  in  the  eastern,  middle,  and  southern 
States  hold  his  ground  for  three  or  four  Congresses,  i.e.  for 
six  or  eight  years.  Very  few  do  more  than  this.  In  the  West 
a  member  is  extremely  lucky  if  he  does  even  this.  Out  there  a 
seat  is  regarded  as  a  good  thing  which  ought  to  go  round. 
It  has  a  salary.  It  sends  a  man,  free  of  expense,  for  two 
winters  and  springs  to  Washington  and  lets  him  see  something 
of  the  tine  world  there,  where  he  nibs  shoulders  with  ambassa- 
dors from  Europe.  Local  leaders  east  sheep's  eyes  at  the  seat, 
and  make  more  or  less  open  bargains  between  themselves  as 
tn  the  order  in  which  they  shall  enjoy  it.  So  far  from  its 
being,  as  in  England,  a  reason  for  re-electing  a  man  that  he 
has  been  a  memlier  already,  it  is  a  reason  for  passing  him  by, 
and  giving  somebody  else  a  turn.  Rotation  in  office,  dear  to 
the  Democrats  of  Jefferson's  school  a  century  ago,  still  cliarms 
the  less  educated,  who  see  in  it  a  recognition  of  equality,  and 
have  no  sense  of  the  value  of  special  knowledge  or  training. 
They  like  it  for  the  same  reason  that  the  democrats  of  Athens 
liked  the  choice  of  magistrates  by  lot.  It  is  a  recognition 
and  application  of  e<iuality.  An  ambitious  congressman  is 
therefore  forced  to  thitik  day  and  night  of  his  re-nomination, 
and  to  secure  it  not  only  by  procuring,  if  he  can,  grants  from 
the  Federal  treasury  for  local  purposes,  and  places  for  the 
relatives  and  friends  of  the  local  wire-pullers  who  control 
the  nominating  conventions,  but  also  by  sedulously  "nursing" 
the  constituency  during  the  vacations.  No  habit  could  more 
effectually  discourage  noble  ambition  or  check  the  growth  of 
a  class  of  accomplished  statesmen.  There  are  few  walks  of 
life  in  which  experience  counts  for  more  than  it  does  in  par- 
liamentary politics.    It  is  an  education  in  itself,  an  education 
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in  which  the  quick-witted  western  American  would  make  rapid 
progress  were  he  suflEered  to  remain  long  enough  at  Washing- 
ton. At  present  he  is  not  suffered,  for,  as  observed  above, 
nearly  one  half  of  each  successive  house  consists  of  new  men, 
while  the  old  members  are  too  much  harassed  by  the  trouble 
of  procuring  their  re-election  to  have  time  or  motive  for  the 
serious  study  of  political  problems.  This  is  what  comes  of 
thp  doctrine  that  a  member  ought  to  be  absolutely  dependent 
on  his  constituents,  and  of  the  notion  that  politics  is  neither 
a  science,  nor  an  art,  nor  even  an  occupation,  like  farming 
or  store-keeping,  in  which  one  learns  by  experience,  but  a 
thing  which  comes  by  nature,  and  for  which  one  man  of  com- 
mon sense  is  as  fit  as  another. 

IV.  The  last-mentioned  evil  is  aggravated  by  the  shod, 
duration  of  a  Congress.  Short  as  it  seems,  the  two  years  term 
was  warmly  opposed,  when  the  Constitution  was  framed,  as 
being  too  long.*  The  constitutions  of  the  several  States, 
framed  when  they  shook  off  the  supremacy  of  the  British 
Crown,  all  fixed  one  year,  except  the  ultra-democratic  Connec- 
ticut and  Ehode  Island,  where  under  the  colonial  charters  a 
legislature  met  every  six  months,  and  South  Carolina,  which 
had  fixed  two  years.  So  essential  to  republicanism  was  this 
principle  deemed,  that  the  maxim  "where  annual  elections 
end  tyranny  begins"  had  passed  into  a  proverb;*  and  the  au- 
thors of  the  Federalist  were  obliged  to  argue  that  the  limited 
authority  of  Congress,  watched  by  the  executive  on  one  side, 
and  the  State  legislatures  on  the  other,  would  prevent  so  long 
a  period  as  two  years  from  proving  dangerous  to  liberty,  while 
it  was  needed  in  order  to  enable  the  members  to  master  the 
laws  and  understand  the  conditions  of  different  parts  of  the 

*In  the  Massachusetts  Convention  of  1788,  when  this  question  was 
being  discussed,  "General  Thomson  then  broke  out  into  the  following 
pathetic  apostrophe,  'O  my  country,  never  give  up  your  annual  elec- 
tions: young  men,  never  give  up  your  Jewel.'  He  apologized  for  bis 
zeal."— Elliot's  Debates,  vol.  ii.  p.  16. 

*The  whole  subject  is  discussed  with  acuteness  and  Judgment  In  the 
Slst  and  62d  numbers  of  the  Federalist^  numbers  whose  authorship  is 
variously  attributed  to  Hamilton  and  to  Madison.  In  England  the 
duration  of  parliaments  was,  at  one  time  (and  may,  perhaps,  be 
again),  matter  of  active  controversy.  One  of  the  five  points  of  the 
** People's  Charter"  of  1848  was  the  restriction  of  their  duration  to 
one  year. 
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Union.  At  present  the  two  years  term  is  justified  on  the 
ground  that  it  funiishes  a  proper  check  on  the  President.  The 
Congress  elected  in  the  autumn  of  1884  at  the  same  time 
as  the  President,  meets  in  December.  188j,  while  another, 
elected  in  1886,  meets  in  1887,  and  thus  covers  the  later  part 
of  his  four  years  term.  Thus  the  people  can,  if  they  please, 
express  disapproval  of  ihe  policy  which  he  has  so  far  followed. 
One  is  also  told  that  these  frequent  elections  are  necessary 
to  keep  up  popular  interest  in  current  politics,  nor  do  some 
fail  to  hint  that  the  temptations  to  jobbing  would  overcome 
the  virtue  of  members  who  had  a  longer  term  before  them. 
Where  American  opinion  is  unanimous,  it  would  be  presumptu- 
ous for  a  stranger  to  dissent.  Yet  the  remark  may  be  per- 
mitted that  the  dangers  originally  feared  have  proved  chimeri- 
cal. There  is  no  country  whose  representatives  are  more  de- 
pendent on  popular  opinion,  more  ready  to  trim  their  sails  to 
the  least  breath  of  it.  The  public  acts,  the  votes,  and  speeches 
of  a  member  from  Oregon  or  Texas  can  be  more  closely 
watched  by  his  constituents  than  those  of  a  Virginian  member 
could  be  watched  in  1789."  And  as  the  frequency  of  elec- 
tions involves  inexperienced  members,  the  efficiency  of  Con- 
gress suffers. 

V".  The  numbers  of  the  two  American  houses  seem  small  to 
a  European  when  compared  on  the  one  hand  with  the  popula- 
tion of  the  eonntry,  on  the  other  with  the  practice  of  Euro- 
pean States.  The  Senate  has  84  members  against  the  British 
House  of  Lords  with  about  560,  and  the  French  Senate  with 
300.  The  House  has  330  against  the  British  House  of  Com- 
mons with  670,  and  the  French  and  Italian  Chambers  with 
584  and  508  respectively. 

The  Americans,  however,  doubt  whether  both  their  Houses 
have  not  already  become  too  large.  They  began  with  86  in  the 
Senate.  65  in  the  House,  numbers  then  censured  as  too  small, 
but  which  worked  well,  and  gave  less  encouragement  to  idle 
talk  and  vain  display  than  the  crowded  halls  of  to-day.  The 
proportion  of  representatives  to  inhabitants,  originally  1  to 
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JO.OOO,  ie  DOW  1  to  154,000,  having  conBtantly  fallen  as  the 
population  increased.  The  iDclination  of  wise  men  is  to  stop 
further  increase  when  the  number  of  ■100  has  been  reached, 
for  they  perceive  that  the  House  already  Buffers  from  disor- 
ganization, and  fear  that  a  much  larger  one  would  prove  un- 
manageable." So  much  depends  on  the  particular  circum- 
stances of  each  country  that  no  general  rule  can  be  laid  donTi 
as  to  the  size  of  representative  assemblies,  and  the  experience 
of  one  nation  is  of  no  great  value  for  another.  So  far  as 
general  principles  go,  a  student  of  politics  will  be  disposed 
to  think  that  as  the  American  Chamber  ought  not  to  be  raised 
much  further,  so  the  British  House  of  Commons  ought  to  be 
rather  reduced  than  increased." 

VI.  American  congressmen  are  more  assiduous  in  tiieir 
attendance  than  the  members  of  most  European  legislatures. 

"There  [b  force  in  the  following  obaorvallonB,  which  I  copy  from  the 
B*th  HDd  5"lh  numbers  ot  the  FederalUt: —' A  certain  Dumlwr.  «t 
least,  Beems  neceasarf  lo  secure  Ihc  beneflts  of  free  conaultation  and 
dlicusalon.  and  to  guard  agaluBt  Too  eas;  a  comblnatloa  for  Improper 
purposes;  as,  on  the  other  band,  the  number  ought  to  be  kept  within 
B  certain  limit.  In  order  to  avoid  the  contusion  and  intemperance  of 
•  multitude.  Id  all  very  oumerous  assemblies,  of  whatever  characters 
enmposed,  passion  never  falls  to  wrest  the  sceptre  from  reason.  Had 
every  AthcDiao  citizen  been  a  Socrates,  ever^  Athenian  aasemblT 
would  still  have  been  a  mob.  ...  In  all  legislative  assemblleB,  the 
greater  the  number  comprising  them  may  be.  the  fewer  will  be  th» 
men  who  will,  in  fact,  direct  their  proceedinga.  The  larger  the  Dum- 
ber, the  greater  will  be  the  proportion  of  members  of  limited  iDfor- 
matlon  snd  of  weak  capacities.  Now  It  Is  precisely  on  charactera  ot 
this  description  that  the  eloqueoce  and  address  ot  the  few  are  known 
to  act  with  aU  their  force.  In  the  ancient  republics,  where  the  whole 
body  of  the  people  assembled  in  person,  a  siQgle  oralar,  or  an  artful 
statesman,  was  generBllf  seen  to  rule  with  as  complete  a  away  aa  If 
B  aoeplre  had  been  placed  in  his  single  hoDd.  On  the  same  principle 
(he  more  muitttudinous  a  representative  asaembly  may  be  rendered,  the 
more  it  will  parlake  of  the  InDrmltles   .r    ■  <  <    lollective  meellngs 

ot  the  people.    Ignorance  will  be  the  du  i  kg.  and  passion  the 

slave   of  sophistry  and  declaraatioQ,      T'-  id   never  err  more 

than  in  supposing  that  by  muHiplying    '>  antatlves  beyond  a 

certain   limit   they  strengthen  the   bnrrh  r  the   government  of 

H  tew.  Experience  will  forever  admenl.-  ii  I.  ..  '  i^t,  on  the  cantrarr. 
qfter  ieciirijig   a   certain   nunifiec  for  tl. .  of  tuftty,  ot  lo»il 

i'Uformalion,  and  of  dig-ating  tympathy  ■  '  ■  .efloZe  lodtty,  they 
will  counteract  their  own  views  by  ever  :.,  mi.i.  to  their  represen- 
tatives,' 

"The  House  of  Commons  would  be  mu<->i  ;.  . .  n  nageable  than  tt  Is, 
did  the  whole  of  Ks  670  members  attend.  ,   -r  the  Dumber  pres- 

ent during  a  debate  rarely  exceeds  4E0,  -]  <i   cl         course,  bb  many  ta 

too  sometimes  vale  In  great  divisions,     l  Itv. [ttlBg  apBce  on  tte 

floor  tor  only  SSO. 
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The  great  majority  not  only  remain  stearlily  at  Washington 
through  the  session,  hut  are  usually  to  be  found  in  the  Capitol, 
often  in  their  Chamber  itself,  while  a  sitting  laats.  There  is 
therefore  comparatively  little  trouble  in  making  a  quorum," 
though  the  quorum  consists  of  one  half  in  each  House,  whereas 
in  England  the  House  of  Lords,  whose  quorum  is  three,  has 
usually  leas  than  thirty  peers  present,  and  the  House  of  Com- 
mons finds  a  difficulty,  through  many  private  members'  days 
and  on  government  days  from  eight  till  ten  o'clock  p.  m.,  in 
making  up  its  modest  quorum  of  forty."  This  requirement 
of  a  high  quorum,  which  is  prescribed  in  the  Constitution,  has 
doubtless  helped  to  secure  a  good  attendance.  Other  causes 
are  the  distance  from  Washington  of  the  residences  of  most 
members,  so  that  it  is  not  worth  while  to  take  the  journey 
home  for  a  short  sojourn,  and  the  fact  that  very  few  attempt  to 
carry  on  any  regular  buBinesa  or  profession  while  the  session 
lasts.  Those  who  are  lawyers,  or  merchants,  or  manufacturers, 
leave  their  work  to  partners;  but  many  are  politiciaDs  and 
nothing  else.  In  Washington,  a  city  without  commerce  or 
manufactures,  political  or  semi -political  intrigue  is  the  only 
gainful  occupation  possible;  for  the  Supreme  Court  practice 
employs  only  a  few  leading  barristers.  The  more  democratic 
a  country  is,  so  much  the  more  regular  is  the  attendance,  so 
much  closer  the  attention  to  the  requests  of  constituents 
which  s  meml>or  is  expected  to  render.  Every  extension  of 
the  suffrage  in  England  has  been  followed  not  only  by  a 
change  in  the  character  of  the  House  of  Commons,  but  by  an 
increase  in  the  numbers  usually  present,  and  in  the  eager- 
ness of  members  to  defer  to  every  wish  of  tjjose  who  have 
returned  them,'"     Apart  from  that  painful  duty  of  finding 

^Though  BometlmeB  ths  BBrBesnt-Bl-arms  Is  sent  round  WashlDston 
with  ■  carrlase  to  fetch  memberg  down  from  tb*lr  residences  to  tbe 
Capttol. 

"Oliver  Cromweirs  HouHe  of  36(1  merobera,  includiog  30  (rom  Scol- 
Imnd  SDd  30  from  Ircltind.  had  a  quorum  of  60.  See  the  Artlelet  of 
December.  1653.  Id    Fnrlinmentanf  Hiitorj/,  vol.  Ill,  p.  1417. 

"Before  the  Reform  Bill  of  1832  there  were  rarely  niore  than  200 
members  present  Id  the  House  of  Commons,  and  It  usualtr  sat  tor 
two  or  tbree  bours  only  In  each  day.  I  remember  to  have  beea  told 
ot  •  member  for  Hampsblre,  about  1E20,  who  sat  for  thirteen  year*, 
belDB  Id  perfect  health,  and  vaa  only  thrice  la  the  House. 
this  deemed  a  very  alugular  caBe, 
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places  for  constituents  which  consumes  so  much  of  a  con- 
gressman's time,  his  duties  are  not  heavier  than  those  of  a 
member  of  the  English  Parliament  who  desires  to  keep  abreast 
of  current  questions.  The  sittings  are  neither  so  long  nor  so 
late  as  those  of  the  House  of  Commons;  the  questions  that 
come  up  not  so  multifarious,  the  blue  books  to  be  read  less 
numerous,  the  correspondence  (except  about  places)  less  trou- 
blesome. The  position  of  senator  is  more  onerous  than  that 
of  a  member  of  the  House,  not  only  because  his  whole  State, 
and  not  merely  a  district,  has  a  direct  claim  upon  him,  but 
also  because,  as  one  of  a  smaller  body,  he  incurs  a  larger  in- 
dividual responsibility,  and  sits  upon  two  or  more  committees 
instead  of  on  one  onlv. 

VII.  The  reasons  which  make  a  political  career  unattrac- 
tive to  most  Americans  will  deserve  to  be  considered  in  a  later 
chapter.  Here  I  will  only  remark  that  the  want  of  opportu- 
nities for  distinction  in  Congress  is  one  of  them.  It  takes  a 
new  member  at  least  a  session  to  learn  the  procedure  of  the 
House.  Full  dress  debates  are  rare,  newspaper  reports  of 
speeches  delivered  are  curt  and  little  read.  The  most  serious 
work  is  done  in  committees;  it  is  not  known  to  the  world, 
and  much  of  it  results  in  nothing,  because  many  bills  which 
a  committee  has  considered  are  perhaps  never  even  voted  on 
by  the  House.  A  place  on  a  good  House  committee  is  to  be 
obtained  by  favour,  and  a  high-spirited  man  may  shrink  from 
applying  for  it  to  the  Speaker.  Ability,  tact,  and  industry 
make  their  way  in  the  long  run  in  Congress,  as  they  do 
everywhere  else.  But  in  Congress  there  is,  for  most  men,  no 
long  run.  Only  very  strong  local  influence,  or  some  remark- 
able party  service  rendered,  will  enable  a  member  to  keep  his 
seat  through  two  or  three  successive  congresses.  Nowhere 
therefore  does  the  zeal  of  a  young  politician  sooner  wax  cold 
than  in  the  House  of  Representatives.  Unfruitful  toil,  the 
toil  of  turning  a  crank  which  does  nothing  but  register  its  own 
turnings,  or  of  writing  contributions  which  an  editor  steadily 
rejects,  is  of  all  things  the  most  disheartening.  It  is  more 
disheartening  than  the  non-requital  of  merit;  for  that  at 
least  spares  the  self-respect  of  the  sufferer.    Now  toil  for  the 
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public  is  tisuaUy  unfruitful  in  thR  House  of  Reprospntativea, 
indeed  in  all  Houses.  But  toil  for  the  pecuniary  interests  of 
one's  constituents  and  friends  is  fruitful,  for  it  obliges  people, 
it  wins  the  reputation  of  energy  and  amartness,  it  has  the 
promise  not  only  of  a  re-nomination,  hut  of  a  possible  seat  in 
the  Senate.  Now  a  seat  in  the  Senate  is  the  highest  ambition 
of  the  congressman.  Power,  fame,  perhaps  even  riches,  sit 
upon  that  pinnacle.  But  the  thin  spun  life  is  usually  alit  before 
the  fair  guerdon  has  been  found.  When  I  first  went  to  Amer- 
ica, I  used  to  ask  the  ablest  and  most  ambitious  of  the  friends 
I  made  among  young  men  whether  they  looked  forward  to 
entering  Congress.  Out  of  many  scarcely  one  seemed  drawn 
towards  the  career  which  those  who  have  won  success  at  the 
universities  of  England  naturally  look  forward  to."  Presently 
I  came  to  understand  their  attitude,  and  to  feel  that  the  prob- 
able disappointments  and  vexations  of  a  life  iu  Congress  so 
far  outweighed  its  attractions  that  nothing  but  a  strong  sense 
of  public  dnty  would  induce  a  man  of  fine  tastes  and  high 
talents  to  adopt  it.  Law,  education,  literature,  the  higher 
walks  of  commerce,  finance,  or  railway  work,  offer  a  better 
prospect  of  usefuln^s,  enjoyment,  or  distinction. 

Inside  Washington,  the  representative  is  dwarfed  by  the 
senator  and  the  Federal  judges.  Outside  Washington  he  en- 
joys no  great  social  consideration."  His  opinion  is  not  quoted 
with  respect.  He  seems  to  move  about  under  a  prima  facie 
suspicion  of  being  a  jobber,  and  to  feel  that  the  burden  of 
proof  lies  on  him  to  show  that  the  current  jests  on  this  topic 
do  not  apply  to  him.  Rich  men  therefore  do  not  sesk,  as  in 
England,  to  enter  the  legislature  in  order  that  they  may  enter 
society.  They  will  get  no  entree  which  they  could  not  have 
secured  otherwise.    Nor  is  there  any  opportunity  for  the  exer- 
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"AltbouBh  young  KngllHhnien  aeeio  less  drawn 
now  IhHQ  they  wore  iwenty  or  Ihlrty  yeara  ago. 

"A  few  ytars  ago  an  eminent  EogliahmBQ.  not  then  a  member  of 
the  H0U8S  of  Commona.  vlsUlog  one  of  the  collegea  for  women  In  New 
England,  and  wishing  to  know  Bomethlcie  of  (he  social  Btandlng  of  the 
Btudents,  remarked,  'I  guppoap  you  have  a  good  many  young  ladlea 
e  belonging  lo  the  best  tamlileB,  daughlere  of  membera  of  CongraHS 
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cise  of  those  social  influences  which  tell  upon  members,  and 
still  more  upon  members'  wives  and  daughters,  in  European 
legislatures.  It  may  of  course  be  worth  while  to  "capture" 
a  particular  senator,  and  for  that  purpose  to  begin  by  captur- 
ing his  wife.  But  the  salon  plays  no  conspicuous  part  in 
American  public  life. 

The  country  does  not  go  to  Congress  to  look  for  its  presi- 
dential candidates  as  England  looks  to  Parliament  for  its 
prime  ministers.  The  opportunities  by  which  a  man  can  win 
distinction  there  are  few.  He  does  not  make  himself  familiar 
to  the  eye  and  ear  of  the  people.  Congress,  in  short,  is  not  a 
focus  of  political  life  as  are  the  legislatures  of  France,  Italy, 
and  England.  This  has  always  been  so,  and  is  no  less  so  now 
than  formerly.  Although  Congress  has  become  more  powerful 
against  the  several  States  than  it  was  formerly,  though  it  has 
extended  its  arms  in  every  direction,  and  encroached  upon  the 
executive,  it  has  not  become  more  interesting  to  the  people, 
it  has  not  strengthened  its  hold  on  their  respect  and  affection. 

VIII.  Neither  in  the  Senate  nor  in  the  House  are  there  any 
recognized  leaders.  There  is  no  ministry,  no  ex-ministry  lead- 
ing an  opposition,  no  chieftains  at  the  head  of  definite  groups 
who  follow  their  lead,  as  the  Irish  Nationalist  members  in  the 
British  Parliament  follow  Mr.  Parnell,  and  a  large  section 
of  the  Left  in  the  French  chamber  follow  M.  Clemenceau.  In 
other  words,  no  regular  means  exist  for  securing  either  that 
members  shall  be  apprised  of  the  approach  of  an  important 
division,  or  that  they  shall  vote  in  that  division  in  a  particular 
way. 

To  any  one  familiar  with  the  methods  of  the,  English  parlia- 
ment this  seems  incomprehensible.  How.  he  asks,  can  busi- 
ness go  on  at  all,  how  can  the  party  make  itself  felt  as  a  party 
with  neither  leader  nor  Whips  ? 

I  have  mentioned  the  Whips.  Let  me  say  a  word  on  this 
vital,  yet  even  in  England  little  appreciated,  jMirt  of  the 
machinery  of  constitutional  government.  Each  party  in  the 
House  of  Commons  has,  besides  its  leaders,  a  member  of  the 
House  nominated  by  the  chief  leader  as  his  aide-de-camp,  and 
called  the  whipper-in,  or,  for  shortness,  the  whip.    The  whip's 
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duties  are  (1)  to  inform  eTeiy  member  belonging  to  the  party 
when  an  important  division  may  be  expected,  and  if  he  seea 
the  member  in  or  about  the  House,  to  keep  him  there  until 
the  division  is  called;  (2)  to  direct  the  members  of  his  own 
party  how  to  vote;  (3)  to  obtain  pairs  for  them  if  they  cannot 
be  present  to  vote;  (4)  to  "tell,"  i.e.  count  the  members  in 
every  party  division;  (5)  to  '"keep  touch"  of  opinion  within 
the  party,  and  convey  to  the  leader  a  faithful  impression  of 
that  opinion,  frtan  which  the  latter  can  judge  how  far  he 
may  count  on  the  support  of  his  whole  party  in  any  course 
he  proposea  to  take.  A  meniber  in  doubt  how  he  shall  vote  on 
a  question  with  regard  to  which  he  has  no  opinion  of  hia  own, 
goes  to  the  whip  for  counsel.  A  member  who  without  grave 
cause  stays  away  unpaired  from  an  important  division  to  which 
the  whip  has  duly  summoned  him  is  guilty  of  a  misdemeanour 
only  less  flagrant  than  that  of  voting  against  his  party.  A 
ministerial  whip  is  further  bound  to  "keep  a  house,"  i.e.  to 
secure  that  when  government  business  is  being  considered  there 
shall  always  be  a  quorum  of  members  present,  and  of  course 
also  to  keep  a  majority,  i.e.  to  have  within  reach  a  number  of 
supporters  sufficient  to  give  the  ministry  a  majority  on  any 
ministerial  division."  Without  the  constant  presence  and 
activity  of  the  ministerial  whip  the  wheels  of  government  could 
not  go  on  for  a  day,  hecauBc  the  ministry  would  be  exposed  to 
the  risk  of  casual  defeats  which  would  destroy  their  credit  and 
might  involve  their  resignation.  Similarly  the  Opposition, 
and  any  third  or  fourth  party,  find  it  necessary  to  have  a 
whip,  because  it  is  only  thus  that  they  can  act  as  a  party, 
guide  their  supporters,  and  bring  their  full  strength  to  bear  on 
a  division.  Hence  when  a  new  party  is  formed,  its  first  act, 
that  by  which  it  realizes  and  proclaims  its  existence,  is  to  name 

"That  which  nflH  at  one  time  the  chief  ruEctlon  ot  the  mfnlaterlal 
»blp,  Tir,.  to  pay  members  tor  the  voles  they  gave  in  support  of  the 
goTernmeDl,  haa  been  eitlnct  tor  about  a  century.  He  Is  atlU,  how- 
ever, the  repognlied  organ  tor  handling  qiieBtlons  ot  political  patron 
nge.  and  la.  theretore.  called  tbc  Patronage  Secretary  to  the  Treaaury 
People  who  wast  placea  lor  their  trlends,  or  titles  for  themaelies 
ami  addreaa  tbelr  requeata  Id  blm.  which  he  communlcatea  to  thi 
prime  njlolEter,  u'lth  hla  opinion  as  to  wtaetber  the  applicant's  pari; 
serrlces  luatlfy  the  request.  Nowadays  thia  patronaKa  has  no  sreal 
poltlical  Importance. 
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a  whip,  to  whom  its  adherents  may  go  for  coimael,  and  who 
may  in  turn  receive  their  suggestions  as  to  the  proper  etrat^iy 
for  the  party  to  adopt."*  So  essential  are  these  officers  to  the 
diHCipline  of  English  parliamaitary  armies  that  an  English 
politician's  first  question  when  he  sees  Congress  is,  "Where 
are  the  whips?"  his  next,  "How  in  the  world  do  you  get  on 
without  them?" 

The  answer  to  this  question  is  threefold.  Whips  are  not  so 
neeegsary  at  Washington  as  at  Westminster.  A  sort  of  substi- 
tute for  them  has  been  devised.  Congress  does  suffer  from  the 
want  of  lliem,  that  is,  it  suffers  from  the  inadequacy  of  the 
substituted  device. 

A  division  in  Congress  has  not  the  importance  it  has  in  the 
House  of  Commons.  There  it  may  throw  out  the  ministry. 
In  Congress  it  never  does  more  than  affirm  or  negative  some 
particular  bill  or  resolution.  Even  a  division  in  the  Senate 
which  involves  the  rejection  of  a  treaty  or  of  an  appointment 
to  some  great  office,  does  not  disturb  tiie  tenure  of  the  execu- 
tive. Hence  it  is  not  esspntial  to  the  majority  that  ita  full 
strength  should  be  always  at  hand,  nor  has  a  minority  party 
any  great  prize  set  before  it  as  the  result  of  a  successful  vote. 
Questions,  however,  arise  in  which  some  large  party  interest 
is  involved.  There  may  be  a  bill  by  which  the  party  means  to 
carry  rut  its  main  views  of  policy  or  perhaps  to  curry  favour 
with  the  people,  or  a  resolution  whereby  it  hopes  to  damage  b 
hostile  executive.  In  such  cases  it  is  important  to  bring  np 
every  vote.  Accordingly  a  meeting  of  the  party  is  convened, 
called  a  aenrtorial  caucus  or  congressional  (i.e.  House)  caucus 
(as  the  case  may  be),""    The  attitude  to  be  assumed  by  the 

"Evpn  partleB  tormed  wUh  a  view  to  particular,  and  prDbably  tranal- 
tory.  laeu^B,  Eucli  as  tbat  at  the  Engtiah  Anti-Hom^-Rule  Ldberals  Id 
tbf  House  o[  Commons  at  (his  moment  IISGH),  appoint  one  or  more 
of  their  mambers  aa  whips,  beeause  they  could  not  otherwise  act  with 
that  elTect  ithloh  only  babltua)  concert  gives.  Each  party  has  it* 
whips  Id  the  House  o(  Lords  also,  but  as  dlvlslona  there  have  less 
political  Bignlflennce  their  tunctloQB  are  leas  Important. 

*'At  the  beginning  of  a  acsslon  each  party  In  the  Senate  and  In  the 
Hauae  elects  a  chairman  ot  Che  party  caucus;  apd  It  Is  the  duty  of 
this  person  to  conToke  a  oauous  of  bla  party  when  the  need  arises. 
Aa  enperleoced  senator  lold  me  that  the  Senate  caucus  ot  his  party 
used  to  meat,  on  an  average,  twice  a  mouth:  the  House  caucus  less 
frequently.  General  meetiDga  of  a  party  Id  Parliament  are  mticb  leaM 
commoii  in  England. 
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party  is  debated  with  closed  doors,  and  a  vote  taken  as  to  the 
course  to  be  adopted.  By  this  vote  everj-  member  of  the  party 
is  deemed  bound,  just  afi  he  would  be  in  England  by  the  re- 
quest of  the  leader  conveyed  through  the  whip.  Disobedience 
cannot  be  punished  in  Congress  itself,  except  of  course  by 
social  penalties ;  but  it  endangers  the  seat  of  the  too  independ- 
ent member,  for  the  party  managers  at  Washington  will  com- 
jiiunicate  with  the  party  managers  in  his  district,  and  the 
latter  will  probably  refuse  to  renominate  him  at  the  nest 
election.  The  most  important  caucus  of  a  Congress  is  that  held 
at  the  opening  to  select  the  party  candidate  for  the  speaker- 
ship, selection  by  the  majority  being  of  course  equivalent  to 
election.  As  the  views  and  tendencies  of  the  Speaker  deter- 
mine the  composition  of  the  committees,  and  thereby  the 
course  of  legislation,  his  selection  is  a  matter  of  supreme  im- 
portance, and  is  preceded  by  weeks  of  intrigue  and  canvassing. 

This  process  of  "going  into  caucus"  is  the  regular  American 
substitute  for  recognized  leadership,  and  has  the  advantage  of 
seeming  more  consistent  with  democratic  equality,  because 
every  member  of  the  party  has  in  theorj-  equal  weight  in  the 
party  meeting.  It  is  used  whenever  a  line  of  policy  has  to  be 
settled,  or  the  whole  party  to  be  rallied  for  a  particular  party 
division.  But  of  course  it  cannot  ho  emploj'ed  every  day  or 
for  every  bill.  Hence  when  no  parly  meeting  has  issued  its 
orders,  a  member  is  free  to  vote  as  he  pleases,  or  rather  as  he 
thinks  his  constituents  please.  If  he  knows  nothing  of  the 
matter,  he  may  take  a  friend's  advice,  or  vote  as  he  hears  some 
prominent  man  on  his  own  side  Tote.  Anyhow,  his  vote  is 
doubtful,  unpredictable;  and  consequently  divisions  on  minor 
questions  are  uncertain.  Tliis  is  a  furtlier  reason,  added  to 
the  power  of  the  standing  committees,  why  there  is  a  want 
of  consistent  policy  in  the  action  of  Congress.  As  its  leading 
men  have  comparatively  little  authority,  and  there  are  no 
means  whereby  a  leader  could  keep  his  party  together  on  ordi- 
nary questions,  so  no  definite  ideas  run  through  its  conduct  and 
eipresB  themselves  in  its  votes.     It  moves  in  zig-zags. 

The  freedom  thus  enjoyed  by  members  on  minor  questions 
lias  the  interesting  result  of  preventing  dissensions  and  splits 


I 
4 


4 


k 


226  THE    NATIONAL    GOVERNMENT 

in  the  parties.  There  axe  substances  which  cohere  best  when 
their  contact  is  loose.  Fresh  fallen  snow  keeps  a  smooth  sur- 
face even  on  a  steep  slope,  but  when  by  melting  and  regelation 
it  has  become  ice,  cracks  and  rifts  begin  to  appear.  A  loose 
hung  carriage  will  hold  together  over  a  road  whose  roughness 
would  strain  and  break  a  more  solid  one.  Hence  serious  dif- 
ferences of  opinion  may  exist  in  a  congressional  party  without 
breaking  its  party  unity,  for  nothing  more  is  needed  than  that 
a  solid  front  should  be  presented  on  the  occasions,  few  in  each 
session,  when  a  momentous  division  arrives.  The  appearance 
of  agreement  is  all  the  more  readily  preserved  because  there  is 
little  serious  debattug,  so  that  the  advocates  of  one  view  seldom 
provoke  the  other  section  of  their  party  to  rise  and  contradict 
them ;  while  a  member  who  dissents  from  the  bulk  of  his  party 
on  an  important  issue  is  slow  to  vote  against  it,  because  he  has 
little  chance  .of  defining  and  defending  his  position  by  an 
explanatory  speech. 

The  congressional  caucus  is  more  or  less  called  into  action 
according  to  the  number  and  gravity  of  the  party  issues  that 
come  before  Congress.  In  troublous  times  it  has  to  be  supple- 
mented by  something  like  obedience  to  regular  leaders.  Mr. 
Thaddeus  Stevens,  for  instance,  led  with  recognized  authority 
the  majority  of  the  House  in  its  struggle  with  President  An- 
drew Johnson.  The  Senate  is  rather  more  jealous  of  the 
equality  of  all  its  members.  No  senator  can  be  said  to  have 
any  authority  beyond  that  of  exceptional  talent  and  experi- 
ence ;  and  of  course  a  senatorial  caucus,  since  it  rarely  consists 
of  more  than  forty  persons,  is  a  better  working  body  than  a 
House  caucus,  which  may  reach  two  hundred.^^ 

The  European  reader  may  be  perplexed  by  the  apparent 
contradictions  in  what  has  been  said  regarding  the  party 
organization  of  Congress.  "Is  the  American  House  after  all," 
he  will  ask,  "more  or  less  a  party  body  than  the  British  House 

*^At  one  time  the  congressional  caucus  played,  in  American  historjp 
a  great  part  which  it  has  now  renounced.  From  1800  till  1824  partr 
meetings  of  senators  and  representatives  were  held  which  nominated 
the  party  candidates  for  the  Presidency,  who  were  then  accepted  by 
each  party  as  its  regular  candidates.  In  1828  the  State  legislatures 
made  these  nominations,  and  in  1832  the  present  system  of  naticnai 
conventions  (see  post,  in  Vol.  II.)  was  introduced. 


QBNSRAL  OBSERVATIONS  ON  CONQRBSS 


of  Commons  ?    Is  the  spirit  of  party  more  or  less  strong 
Congrese  than  in  tlie  American  people  generally?" 

I  answer  firstly  that  the  House  of  Representatives  ia  for  tha 
purpose  of  serioua  party  issues  fully  aa  much  a  party  body  aa 
the  House  of  Commons.  A  member  voting  against  his  party 
on  such  an  issue  is  more  certain  to  forfeit  his  party  reputation 
and  his  seat  than  is  an  English  member.  This  is  true  of  both 
the  Senate  and  the  House.  But  for  the  purpose  of  ordinary 
questions,  of  issues  not  involving  party  fortunes,  a  representa- 
tive ie  less  bound  by  party  ties  than  an  English  member, 
because  he  has  neither  leaders  to  guide  him  by  their  speeches 
nor  whips  by  their  private  instructions.  The  apparent  gain 
.  IB  that  a  wider  field  is  left  for  independent  judgment  on  non- 
I  partisan  questions.  The  real  loss  is  that  legislation  becomes 
weak  and  inconsistent.  This  conclusion  is  not  encouraging 
to  those  who  espect  us  to  get  rid  of  party  in  ourlegisiatures. 
A  deliberative  assembly  isT after  all,  only  a  crowd  of  men; 
and  the  more  intelligent  a  crowd  is,  so  much  the  more  numer- 
oDB  are  its  volitions;  so  much  greater  the  difficulty  of  agree- 
nent  Like  other  crowds,  a  legia!ature  must  be  let!  and  ruled. 
Its  merit  lies  not  in  the  independence  of  its  members,  but  in 
the  reflex  action  of  its  opinion  upon  the  leaders,  in  its  willing- 
nesB  to  defer  to  tliem  in  minor  matters,  reserving  disobedience 
for  the  issues  in  which  some  great  principle  overrides  both  the 
obligation  of  deference  to  established  authority  and  the  respect 
due  to  special  knowledge. 

The  above  remarks  answer  the  second  question  also.  Tho 
spirit  of  party  may  seem  to  be  weaker  in  Congress  than  in  the 
people  at  large.  But  this  is  only  because  the  questions  which 
the  people  decide  at  the  polls  are  always  questions  of  choice 
between  candidates  for  oHice.  These  are  definite  questions, 
questions  eminently  of  a  party  character,  because  candidatea 
represent  in  tiie  America  of  to-day  not  principles  but  parties. 
Whenever  a  vote  upon  persons  occurs  in  Congress,  Congress 
gives  a  strict  party  vote.  Were  the  people  to  vote  at  the  polls 
on  matters  not  explicitly  comprised  within  a  party  platform, 
there  would  be  the  same  uncertainty  as  Congress  displays.  TTie 
liabit  of  joint  action  which  makes  the  life  of  a  party  is  equally 
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intense  in  every  part  of  the  American  system.  But  in  England 
the  existence  of  a  Ministry  and  Opposition  in  Parliament 
sweeps  within  the  circle  of  party  action  many  topics  which  in 
America  are  left  outside,  and  therefore  Congress  seems,  but  is 
not,  less  permeated  than  Parliament  by  party  spirit. 


•         w        *■ 


CHAPTER    XX 


THE  REIATIONS  OP  C0NQHE88  TO  THE  PEESIDENT' 


So  FAR  as  they  are  legislative  bodies,  the  House  and  the 
'  mate  have  similar  powers  and  stand  in  the  same  relation  to 
Pilhe  executive.'  We  may  therefore  discuss  them  together,  or 
rather  the  reader  may  assume  that  whatever  is  said  of  the 
House  as  a  legislature  applies  to  the  Senate.  The  Senate  ia  I 
also  a  semi-es  ecu  live  council,  intended  io  advise  and  to  re-  I 
strain  the  President,  but  its  functions  in  that  capacity  have 
been  already  discussed.* 

Although  the  Constitution  forbids  any  Federal  official  to  be 
chosen  a  member  of  either  the  House  or  the  Senate,  there  is 
nothing  in  it  to  prevent  officials  from  speaking  there ;  as  in- 
deed there  is  nothing  to  prevent  either  House  from  assigning 
places  and  the  right  to  speak  to  any  one  whom  it  chooses. 
TTow,  however,  no  Federal  officer  appears  on  the  floor.  In  the 
early  days  Washington  came  down  and  delivered  his  opening 
epeeeh.  Occasionally  he  remained  in  the  Senate  during  a  de- 
late, and  even  expressed  his  opinion  there.  When  Hamilton. 
ihe  first  secretary  of  the  treasury,  prepared  his  famous  report 
on  the  national  finances,  he  asked  the  House  whether  they 


iment  to  oae  another 
<  unlike  Iboae  which 
ouDd   It  neceeaarj  to 


■The  relations  of  the  varloua 
Id  the  United  Statea  are  bo  i: 
exist  In  most  European  countr 
deBQiibe  them  with  some  ainut 
In  this  chapter  an  accounE  is  given  or  the  actual  working  relations  of 
the  President  and  Coagreaa;  )□  the  next  chapter  the  geDeral  theory  of 
the  raspectlve  functions  of  the  executive  and  leglBlatlve  deparlmeDta 
li  examined,  and  the  American  view  of  the  oature  of  these  Functions 
•iplained;  vhilo  la  Chapter  XXV.  the  AmerlcaD  syslem  as  a  whole 
l>  compared  with  the  so-cniled  "cablaet  s^slem'  of  Elogland  and  her 

The  House  has  (he  exclusive  initiative  In  revenue  bUIn:   but   this   , 
privilege  does  not  alTect  what  follows. 
•Seo  above,  chapter  XL 
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would  hear  him  speak  it,  or  would  receive  it  in  writing.  They 
chose  the  latter  course,  and  the  precedent  then  set  has  been 
followed  by  subsequent  ministers,*  while  that  set  in  1801  by 
President  Jefferson  when  he  transmitted  his  message  in  writ- 
ing instead  of  delivering  a  speech,  has  been  similarly  respected 
by  all  his  successors.  Thus  neither  House  now  hears  a  mem- 
ber of  the  executive.  A  committee  may  request  the  attendance 
of  a  minister  and  examine  him,  but  he  appears  before  it  only 
as  a  witness  to  answer  questions,  not  to  state  and  argue  his  own 
case.  There  is  therefore  little  direct  intercourse  betwe^i  Con- 
gress and  the  administration,  and  no  sense  of  interdependence 
and  community  of  action  such  as  exists  in  other  parliamentary 
countries.*^  Be  it  remembered  also  that  a  minister  may  never 
have  sat  in  Congress,  and  may  therefore  be  ignorant  of  its 
temper  and  habits.  Three  members  of  Mr.  Cleveland's  (1885) 
cabinet  had  never  had  a  seat  in  either  House.  The  President 
himself,  although  he  has  been  voted  into  office  by  his  party, 
is  not  necessarily  its  leader,  nor  even  one  among  its  most  prom- 
inent leaders.  Hence  he  does  not  sway  the  councils  and  guide 
the  policy  of  those  members  of  Congress  who  belong  to  his  own 
side.  The  expression  of  his  wishes  conveyed  in  a  message  has 
not  necessarily  any  more  effect  on  Congress  than  an  article  in 
a  prominent  party  newspaper.  No  duty  lies  on  Congress  to 
take  up  a  subject  to  which  he  has  called  attention  as  needing 

^Hamilton,  however,  was,  while  secretary,  frequently  present  in 
Congress  and  addressed  it.  Nor  has  any  rul^  ever  been  made  by 
either  House  to  prevent  a  secretary  from  doing  so  now.  It  is  mere 
matter  of  custom.  A  bill  was  brought  in  some  years  ago,  giving  seats 
in  both  Houses  of  Congress  to  cabinet  ministers,  and  permitting  them 
to  speak  on  matters  relating  to  their  department,  but  not  to  Join  in 
general  debate.  This  was  provided  in  the  Constitution  of  the  Southern 
Confederacy  (see  note  to  Chapter  XXVI.  at  the  end  of  this  volume). 
The  President  may,  of  course,  come  into  the  Senate,  though  he  does 
not  now  address  it.  He  does  not  go  into  the  House  of  Representatives. 
Nor  has  any  English  king  entered  the  House  of  Commons,  except 
Charles  I.  in  1642,  on  the  occasion  of  his  attempt  to  seise  the  flye 
members,  when,  says  the  Journal,  ''His  Majesty  came  into  the  House 
and  took  Mr.  Speaker's  chair:  'Gentlemen,  I  am  sorry  to  liaye  this 
occasion  to  come  unto  you.'  "  The  results  did  not  encourage  his  suc- 
cessors to  repeat  the  visit.  But  Charles  H.  and  Anne  were  sometimes 
present  during  debates  in  the  House  of  Lords;  and  there  would  not, 
it  is  conceived,  be  anything  to  prevent  the  Sovereign  from  beins 
present  now. 

*The  House,  some  years  ago,  passed  a  bill  for  transferring  mdiaii 
affairs  from  the  Secretary  of  the  Interior  to  the  Secretarjr  oC  War 
without  consulting  either  official. 
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legislation;  and,  in  fact,  the  suggeations  which  he  makes,  year 
after  year,  aro  usually  neglected,  even  when  his  party  has  a 
majority  in  both  Houses,  or  when  the  subject  lies  outside  party 
linea. 

The  President  and  his  cabinet  have  no  recognized  spokea- 
man  in  either  House.  A  particular  senator  or  representative 
may  be  in  confidential  comniunieation  with  them,  and  be  the 
instrument  through  whom  they  seek  to  act;  but  he  would 
probably  disavow  rather  than  claim  the  position  of  an  exponent 
of  ministerial  wishes.  The  only  means  the  President  possesses 
of  influencing  members  of  Congress  is  through  patronage.  He 
may  give  places  to  them  or  their  friends;  he  may  approve  or 
veto  bills  in  which  they  are  interested ;  his  ministers  may  allot 
lucrative  contracts  to  their  nominees.  This  power  is  consid- 
erable, but  covert,  for  the  knowledge  that  it  was  t)eing  used 
might  damage  the  member  in  public  estimation  and  expose  the 
executive  to  imputations.  The  coasequence  of  cutting  oil  open 
relations  has  been  to  encourage  aecret  influence,  which  may 
of  course  be  used  for  legitimate  purposes,  but  which,  being  ex- 
'  erted  in  darkness,  is  seldom  above  suspicion.  When  the  Preai- 
dent  or  a  minister  is  attacked  in  Congress,  it  is  not  the  duty  of 
any  one  there  to  justify  his  conduct.  The  accused  official  may 
send  a  written  defence  or  may  induce  a  member  to  state  his 
case;  but  this  method  lacks  the  advantages  of  the  European 
parliamentary  system,  under  which  the  person  assailed  repels 
in  debate  the  various  charges,  showing  himself  not  afraid  to 
answer  fresh  questions  and  grapple  with  new  points.  Thus  by  j 
its  exclusion  from  Congress  the  executive  is  deprived  of  the  I 
power  of  leading  and  guiding  the  legisliiture  and  of  justifying  J 
in  debate  its  administrative  acts. 

Next  as  to  the  power  of  Congress  over  the  executive.  Either 
House  of  Congress,  or  both  Houses  jointly,  can  pass  resolu- 
tions calling  on  the  President  or  his  ministers  to  take  certain 
steps,  or  ceiiHuring  steps  thoj  have  already  taken.  The  Presi- 
dent need  not  obey  such  resolutions,  need  not  even  notice  them. 
They  do  not  shorten  his  term  or  limit  his  discretion.*    If  the 
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resolution  be  one  censuring  a  minister,  or  demanding  his  dis- 
missal, there  is  another  ground  on  which  the  President  may 
disregard  it.  The  act  is  in  law  not  the  minister's  act,  bnt  that 
of  the  President  himself,  and  he  does  not  therefore  escape 
responsibility  by  throwing  over  his  adviser. 

Either  House  of  Congress  can  direct  a  committee  to  summon 
and  examine  a  minister,  who,  though  he  might  legally  refuse  to 
attend,  never  does  refuse.  The  committee,  when  it  has  got 
him,  can  do  nothing  more  than  question  him.  He  may  evade 
their  questions,  may  put  them  off  the  scent  by  dexterous  con- 
cealments. He  may  with  impunity  tell  them  that  he  means  to 
take  his  own  course.  To  his  own  master,  the  President,  he 
standeth  or  falleth. 

Congress  may  refuse  to  the  President  the  legislation  he  re- 
quests, and  thus,  by  mortifying  and  embarrassing  him,  may 
seek  to  compel  his  compliance  with  its  wishes.  It  is  only  a 
timid  President,  or  a  President  greatly  bent  on  accomplishing 
some  end  for  which  legislation  is  needed,  who  will  be  moved 
by  such  tactics. 

Congress  can  pass  bills  requiring  the  President  or  any  min- 
ister to  do  or  abstain  from  doing  certain  acts  of  a  kind  hitherto 
left  to  his  free  will  and  judgment,  may,  in  fact,  endeavour 
to  tie  down  the  officials  by  prescribing  certain  conduct  for 
them  in  great  detail.  The  President  will  presumably  veto  such 
.  bills,  as  contrar}'  to  sound  administrative  policy.  If,  however, 
he  signs  them,  or  if  Congress  passes  them  by  a  two-thirds  vote 
in  both  Houses  over  his  veto,  the  further  question  may  arise 
wliether  they  are  within  the  constitutional  powers  of  Congress, 
or  are  invalid  as  unduly  trenching  on  the  discretion  which  the 
Constitution  leaves  to  the  President.  If  he  (or  a  minister), 
alleging  them  to  be  unconstitutional,  disobeys  them,  the  only 
means  of  deciding  whether  he  is  right  is  by  getting  the  point 
before  the  Supreme  Court  as  an  issue  of  law  in  some  l^al  pro- 
ceeding.   This  cannot  always  be  done.    If  it  is  done,  and  the 

but,  then,  the  House  of  Commons  has  the  power  of  dismissing  the 
Government  if  its  wishes  are  disregarded.  There  have  even  been  in- 
stances, of  late  years,  in  which  the  executive  has  ceased  to  put  in  force 
the  provisions  of  an  unrepealed  statute,  because  the  House  of  Com- 
mons has  expressed  its  disapproval  of  that  statute. 
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court  decide  against  the  President,  then  if  he  still  refuses  to 
obey,  nothing  remains  but  to  impeach  him. 

Impeachment,  of  which  an  account  has  already  been  given. 
is  the  heaviest  piece  of  artillery  in  the  congressional  arsenal, 
but  because  it  is  so  heavy  it  is  unfit  for  ordinarj'  use.  It  is  like 
a  hundred-ton  gun  which  needs  complex  machinery  to  brinjr 
it  into  position,  an  enoriiioiis  char;5e  nf  powder  lo  fire  it,  and  a 
large  mark  to  aim  at.  Or  to  vary  the  simile,  impeachment  is 
what  physicians  call  a  heroic  medicine,  an  extreme  remedy, 
proper  to  be  applied  against  an  official  guilty  of  political 
crimes,  but  ill  adapted  for  the  punishment  of  small  transgres- 
sions. Since  1789  it  has  been  used  only  once  against  a  Presi- 
dent, and  then,  although  that  President  (Andrew  Johnson) 
had  for  two  j'ears  constantly,  and  with  great  intemperance  of 
language,  so  defied  and  resisted  Congress  that  the  whole  ma- 
chinerj'  of  government  had  been  severely  strained  by  the  colli- 
sion of  the  two  authorities,  yet  the  Senate  did  not  convict  him, 
because  no  single  offence  had  been  clearly  made  out.  Thus 
impeachment  does  not  tend  to  secure,  and  indeed  was  never 
meant  to  secure,  the  co-operation  of  the  executive  with  Con- 
gress. 

It  accordingly  appears  that  Congress  cannot  compel  the  dis- 
missal of  any  official.  It  may  investigate  his  conduct  by  a 
committee  and  so  try  to  drive  hira  to  resign.  It  may  request 
the  President  to  dismiss  him,  but  if  his  master  stands  by  him 
and  he  sticks  to  his  place,  nothing  more  can  be  done.  He  may 
of  course  be  impeached,  but  one  does  not  impeach  for  mere 
incompetence  or  laxity,  as  one  does  not  use  steam  hammers 
to  crack  nuts.  Thus  we  arrive  at  the  result,  surprising  to  a 
European,  that  while  Congress  may  examine  the  servants  of 
the  public  to  any  e-xtent,  may  censure  them,  may  lay  down 
rules  for  their  guidance,  it  cannot  get  rid  of  them.  It  ie  as 
if  the  directors  of  a  company  were  forced  to  go  on  employing 
a  manager  whom  they  had  ceased  to  trust,  because  it  was  not 
they  but  the  shareholders  who  had  appointed  him. 

There  remain.^  the  power  which  in  free  countries  has  been 
long  regarded  as  the  eltadel  of  parliamentary  supremacy,  the 
power  of  the  purse.     Congress  has  the  sole  right  of  raising 
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money  and  appropriating  it  to  the  service  of  the  state.  Its 
management  of  national  finance  is  significantly  illustrative 
of  the  plan  which  separates  the  legislative  from  the  executive. 
It  has  been  shown  in  a  preceding  chapter  that  in  this  supremely 
important  matter  of  raising  and  applying  the  public  revenue, 
the  executive  government,  instead  of  proposing  and  supervis- 
ing, instead  of  securing  that  each  department  gets  the  money 
that  it  needs,  that  no  money  goes  where  it  is  not  needed,  that 
revenue  is  procured  in  the  least  troublesome  and  expensive  way, 
that  an  exact  yeariy  balance  is  struck,  that  the  policy  of 
expenditure  is  self-consistent  and  reasonably  permanent  from 
year  to  year,  is  by  its  exclusion  from  Congress  deprived  of 
influence  on  the  one  hand,  of  responsibility  on  the  other.  The 
chancellorship  of  the  exchequer,  to  use  an  English  expression, 
is  put  into  commission,  and  divided  between  the  chairmen  of 
several  unconnected  committees  of  both  Houses.  A  mass  of 
business  which,  as  English  experience  shows,  specially  needs 
the  knowledge,  skill,  and  economical  conscience  of  a  respon- 
sible ministry,  is  left  to  committees  which  are  powerful  but 
not  responsible,  and  to  Houses  whose  nominal  responsibility  is 
in  practice  sadly  weakened  by  their  want  of  appropriate  meth- 
ods and  organization. 

The  question  follows :  How  far  does  the  power  of  the  purse 
enable  Congress  to  control  the  President  ?  Much  less  than  in 
European  countries.  Congress  may  check  any  particular 
scheme  which  the  President  favours  by  refusing  supplies  for 
it.  If  he  were  to  engage  in  military  operations — ^he  cannot 
under  the  Constitution  "declare  war,"  for  that  belongs  to  Con- 
gress— ^the  House  might  paralyse  him  by  declining  to  vote  the 
requisite  army  appropriations.  If  he  were  to  repeat  the  splen- 
did audacity  of  Jefferson  by  purchasing  a  new  territory,  they 
could  withhold  the  purchase  money.  But  if,  keeping  within 
the  limits  of  his  constitutional  functions,  he  takes  a  different 
course  from  that  they  recommend,  if  for  instance  he  should 
refuse,  at  their  repeated  requests,  to  demand  the  liberation  of 
American  citizens  pining  in  foreign  dungeons,  or  to  suppress 
disorders  in  a  State  whose  government  had  requested  Federal 
intervention,  they  would  have  to  look  on.    To  withhold  the  or- 
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dinarj'  supplies,  and  thereby  stop  the  machine  of  govemment, 
would  injure  the  couBtrj'  and  themselves  far  more  than  the 
President.  Thoy  would,  to  use  a  common  expression,  be  cut^ 
ting  off  their  nose  to  spite  their  face.  They  could  not  lawfully 
refuse  to  vote  his  salary,  for  that  is  guaranteed  to  him  by  the 
CoflBtitution.  They  could  not,  except  by  a  successful  im- 
peachment, turn  him  out  of  the  White  House  or  deprive  him 
of  his  title  to  the  obedience  of  all  Federal  officials. 

Accordingly,  when  Congress  has  endeavoured  to  coerce  the 
President  by  the  use  of  its  money  powers,  the  case  being  one  in 
which  it  could  not  attack  him  by  ordinary  legislation  (either 
because  such  legislation  would  be  unconstitutional,  or  for  want 
of  a  two-thirds  majority),  it  has  proceeded  not  by  refusing  ap- 
propriations altogether,  as  the  English  House  of  Commons 
would  do  in  like  cireum stances,  but  by  attaching  what  is  called 
a  "rider"  to  an  appropriation  bill.  More  than  twenty  years 
ago  the  House  had  formed  the  habit  of  inserting  in  bills  ap- 
propriating money  to  the  purposes  of  the  public  service,  prt>- 
visions  relating  lo  quite  different  matters,  which  there  was  not 
time  to  push  thmogh  in  the  ordinary  way.'  In  1867  Con- 
gress used  this  de\ice  against  President  Johnson,  with  whom 
it  was  then  at  open  war,  by  attaching  to  an  army  appropriation 
bill  a  clause  which  virtually  deprived  the  President  of  tiie  com- 
mand of  the  army,  entrusting  its  management  to  the  general 
highest  in  command  (General  Grant).  The  President  yield- 
ed, knowing  that  if  he  refused  the  bill  would  be  carried  over 
his  veto  by  a  two-thirds  vote ;  and  a  usage  already  mischievoua 
was  confirmed.  In  187D,  the  majority  in  Congress  attempted 
to  overcome,  by  the  same  weapon,  the  resistance  of  President 
Hayes  to  certain  measures  affecting  the  South  which  they  de- 
sired to  pass.  They  tacked  these  measures  to  three  appropria- 
tion bills,  arm)',  legislative  and  judiciary.  The  minority  in 
both  houses  fought  hard  against  the  riders,  but  were  beat^i. 
The  President  vetoed  all  three  bUls,  and  Congress  was  obliged 
to  pass  them  without  the  riders.  Next  session  the  struggle  re- 
commenced in  the  same  form,  and  the  President,  by  rejecting 
'A  leading  member  ot  tbe  House.  Mr.  Reagan,  of  Texai.  said  there 
that  between  18B2  anil  1ST5.  376  measures  of  g^nerRl  legislation  had 
b««ii  passed  as  pravlaoes  upon  appropriattan  111  I  Is. 
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the  money  bills,  again  compelled  Congress  to  drop  the  tacked 
provisions.  This  victory,  which  was,  of  course,  due  to  the  fact 
that  the  dominant  party  in  Congress  could  not  command  a 
two-thirds  majority,  was  deemed  to  have  settled  the  question 
as  between  the  executive  and  the  legislature,  and  may  have  per- 
manently discouraged  the  latter  from  recurring  to  the  same 
tactics. 

President  Hayes  in  his  veto  messages  argued  strongly 
against  the  whole  practice  of  tacking  other  matters  to  money 
bilb.  It  has  certainly  caused  great  abuses,  and  is  now  for- 
bidden by  the  constitutions  of  many  States.  Recently  the 
President  has  urged  upon  Congress  the  desirability  of  so 
amending  the  Federal  Constitution  as  to  enable  him,  as  a 
State  governor  is  by  some  recent  State  constitutions  allowed  to 
do,  to  veto  single  items  in  an  appropriation  bill  without  re- 
jecting the  whole  bill.  Such  an  amendment  is  generally  de- 
sired by  enlightened  men,  because  it  would  enable  the  ex- 
ecutive to  do  its  duty  by  the  country  in  defeating  many  petty 
jobs  which  are  now  smuggled  into  these  bills,  without  losing 
the  supplies  necessary  for  the  public  service  which  the  bills 
provide.  The  change  seems  a  small  one,  but  its  adoption 
would  cure  one  of  the  defects  due  to  the  absence  of  ministers 
from  Congress,  and  might  save  the  nation  millions  of  dollars  a 
year,  by  diminishing  wasteful  expenditure  on  local  purposes. 
But  the  process  of  amending  the  Constitution  is  so  trouble- 
some that  even  a  change  which  involves  no  party  issues  may 
remain  unadopted  long  after  the  best  opinion  has  become 
unanimous  in  its  favour. 


CHAPTER   XXI 


THB  LEaiSLATDRB  AND  THE  EXECUTIVE 


The  fandamental  characteristic  of  the  American  National 
Government  is  its  separation  of  the  legislative,  executive,  and 
judicial  departments.  This  separation  is  the  merit  which  the 
Philadelphia  Convention  chiefly  sought  to  attain,  and  which 
the  Americans  have  been  woot  to  regard  as  most  completely  se^ 
cnred  by  their  Constitution.  In  Europe,  as  well  as  in  America, 
men  are  accustomed  to  talk  of  legislation  and  administra- 
tion as  distinct.  But  a  consideration  of  their  nature  will  show 
that  it  is  not  easy  to  separate  these  two  departments  in  theory 
by  analysis,  and  still  less  easy  to  keep  them  apart  in  practice. 
We  may  begin  by  examining  their  relations  in  the  internal 
affairs  of  a  nation,  reserving  foreign  policy  for  a  later  part  of 
the  discussion. 

People  commonly  think  of  the  Legislature  a^  the  body  which 
lays  down  general  nil(?s  of  luw,  which  prescribes,  for  instance, 
that  at  a  man's  death  his  children  shall  succeed  equally  to  his 
pioperty.  or  that  a  convicted  thief  shall  be  punished  with  im- 
prisonment, or  that  a  manufacturer  may  register  his  trade 
mark.  They  think  of  the  Esecutive  as  the  person  or  persona 
who  do  certain  acts  under  those  rules,  who  lock  up  convicts, 
register  trade  marks,  carry  letters,  raise  and  pay  a  police 
and  an  army.  In  finance  the  legislature  imposes  a  tax,  the 
Executive  gathers  it,  and  places  it  in  the  treasury  or  in  a  bank, 
subject  to  legislative  orders;  the  Legislature  votes  money  by  a 
statute,  appropriating  it  to  a  specific  purpose;  the  Executive 
draws  it  from  the  treasury  or  bank,  and  applies  it  to  that  pur- 
pose, perhaps  in  paying  the  army,  perhaps  in  building  a 
bridge. 


238  THE    NATIONAL    GOVBRNMBNt^' 

The  executive  is,  in  civilised  countries,  itself  the  creature  of 
the  law,  deriving  therefrom  its  existence  as  well  as  its  au- 
thority. Sometimes,  as  in  France,  it  is  so  palpably  and  for- 
mally. The  President  of  the  Eepublic  has  been  called  into 
existence  by  the  Constitution.  Sometimes,  as  in  England,  it 
is  so  substantially,  though  not  formally.  The  English  Crown 
dates  from  a  remote  antiquity,  when  custom  and  belief  had 
scarcely  crystallised  into  law ;  and  though  Parliament  has  re- 
peatedly determined  its  devolution  upon  particular  persons  or 
families — ^it  is  now  held  under  the  Act  of  Settlement — ^no 
statute  has  ever  affected  to  confer  upon  it  its, rights  to  the 
obedience  of  the  people.  But  practically  it  holds  its  powers  at 
the  pleasure  of  Parliament,  which  has  in  some  cases  expressly 
limited  them,  and  in  others  given  them  a  tacit  recognition. 
We  may  accordingly  say  of  England  and  of  all  constitutional 
monarchies  as  well  as  of  republics  that  the  executive  in  all  its 
acts  must  obey  the  law,  that  is  to  say,  if  the  law  prescribes  a 
particular  course  of  action,  the  executive  must  take  that 
course;  if  the  law  forbids  a  particular  course,  the  executive 
must  avoid  it. 

It  is  therefore  clear  that  the  extent  of  the  power  of  the  ex- 
ecutive magistrate  depends  upon  the  particularity  with  which 
the  law  is  drawn,  that  is,  upon  the  amoiint  of  discretion  which 
the  law  leaves  to  him.  If  the  law  is  genel'al  in  its  terms, 
the  executive  has  a  wide  discretion.  If,  for  instance,  the  law 
prescribes  simply  that  a  duty  of  ten  per  cent.  TGi  valorem  be 
levied  on  all  manufactured  goods  imported,  it  rests  with  flie 
executive  to  determine  by  whom  and  where  that  duty  shall  be 
collected,  and  on  what  principles  it  shall  be  calculated.  If  the 
law  merely  creates  a  post-oflSce,  the  executive  may  fix  the  rate 
of  payment  for  letters  and  parcels,  and  the  conditions  on 
which  they  will  be  received  and  delivered.  In  these  cases  tHe 
executive  has  a  large  field  within  which  to  exert  its  free  will 
and  choice  of  means.  Power  means  nothing  more  than  tiie 
extent  to  which  a  man  can  make  his  individual  will  prevail 
against  the  wills  of  other  men,  so  as  to  control  them.  Hence, 
when  the  law  gives  to  a  magistrate  a  wide  discreticm,  he  is 
powerful,  because  the  law  clothes  his  will  with  all  the  power 
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of  the  state.  On  the  other  hand,  if  the  law  goes  into  very 
niinnte  detaiU,  directing,  the  official  to  do  this  and  not  to  do 
thati  it  narrows  the  discretion  of  the  executive  magistrate. 
His  personal  will  ajid  choice  are  gone.  He  can  no  longer  be 
thought  of  as  a  co-ordinate  power  iit  the  state.  He  becomeB  a 
mere  servant,  a  hand  to  carry  out  the  bidding  of  the  legislative 
brain,  or,  we  may  even  say,  a  tool  in  the  legislative  hand. 

As  the  legislature  has  been  the  body  through  which  the  peo- 
ple have  chiefly  asserted  their  authority,  we  find  that  in  all 
free  states  law-mating  assemblies,  whether  primary  or  repi^ 
sentative,  have  sought  to  extend  their  province  and  to  sub- 
ject the  executive  to  themselves.  They  have  done  this  in  sev- 
eral ways.  In  the  democraeiea  of  ancient  Greece  the  assembly 
of  ail  citizens  not  only  passed  statutes  of  general  application, 
but  made  peace  or  declared  war ;  ordered  an  e.'spedition  to  start 
for  Sphactcria,  and  put  Cleon  at  the  head  of  it;  commanded 
the  execution  of  prisoners  or  reprieved  them;  conducted,  in 
fact,  most  of  tiie  public  business  of  tlie  city  by  a  series  of  direct 
decrees,  all  of  which  were  laws,  i.e.,  declarations  of  its  sover- 
eign will.  It  was  virtually  the  government.  The  chief  execu- 
tive officers  of  Athens,  called  the  generals,  had  little  authority 
except  over  the  military  operations  in  the  field.  Even  the 
Roman  Constitution,  a  far  more  highly  developed  and  scien- 
tific, though  also  a  complicated  and  cumbrous  systeni,  while  it 
wisely  left  great  discretion  to  the  chief  magistrates  {requiring 
them,  however,  to  consult  the  Senate),  yet  permitted  the  pasa- 
ing  pro  re  nala  of  important  laws,  which  were  really  executive 
acts,  such  as  the  law  by  which  Pompey  received  an  extraordi- 
nary command  against  Mithridates.  The  Romans  did  not 
draw,  any  more  than  the  Greek  repnbllca,  a  distinction  between 
general  and  special  legislation.' 

The  ditllnction  bettreen  general  legislative  acta,  irhlcb  we  call  lawi 
proper  or  BlaluleB,  HPd  epE-cial  teelslatlve  acta,  ordering  a  partlcu 


<e  done,  la  a 
and  In  eome  cllles,  aa  AtlrnnB,  a     rw-o 
ooljr   by  a  specially  provided   method, 
the   people  wan  ot  equal  legal  (orce 


1  be  passed  or  cbaneed 
ime  everyihlng  done  br 
d  lex  (thougb  Ibe  word 
pAoilegium  Is  sometimea  applied  Id  apeclal  acts).  The  diatlnctlon  la 
apt  lo  be  torgatleD  under  a  dcepotlc  monarch,  vho  1b  at  oace  tbe  axeo- 
ullve  and  the  legislative  aulhorlty,  Nevertbelosa.  even  under  an  auto- 
crat, Uieie  are  some  genera]  rules  whlcb  hlB  Individual  volition  dares 
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This  method^  in  which  the  people  directly  govern  as  a  l^is^ 
lature,  reducing  the  executive  magistrates  to  passive  instru- 
ments^ is  inapplicable  where  the  country  is  large,  because  the 
mass  of  citizens  cannot  come  together  as  an  assembly.    It  is 
almost  equally  inapplicable  where  the  legislature,  tiiough  a 
representative  body,  is  very  numerous.    England,  accordingly, 
and  the  nations  which  have  imitated  England,*  have  taken  a 
different  method.    The  people  (that  is,  the  qualified  voters) 
have  allowed  an  executive  to  subsist  with  apparently  wide  pow- 
ers, but  they  virtually  choose  this  executive,  and  keep  it  in  so 
close  and  constant  a  dependence  upon  their  pleasure,  that  it 
dare  not  act  against  what  it  believes  their  will  to  be.    The 
struggle  for  popular  liberties  in  England  took  at  first  the  form 
of  a  struggle  for  the  supremacy  of  law ;  that  is  to  say,  it  was 
a  struggle  to  restrain  the  prerogative  of  the  king  by  compelling 
his  ministers  to  respect  the  ancient  customs  of  the  land  and 
the  statutes  passed  in  Parliament.    As  the  customs  were  al- 
ways maintained,  and  the  range  of  the  statutes  constantly 
widened,  the  executive  was  by  degrees  hemmed  in  within  nar- 
row limits,  its  discretionary  power  restricted,  and  that  char- 
acteristic principle  of  the  Constitution,  which  has  been  well 
called  "The  Eeign  of  Law,''  was  established.    It  was  settled 
that  the  law,  i.e.,  the  ancient  customs  and  the  statutes,  should 
always  prevail  against  the  discretion  of  the  Crown  and  its  min- 
isters, and  that  acts  done  by  the  servants  of  the  Crown  should 
be  justiciable,  exactly  like  the  acts  of  private  persons.*    This 
once  achieved,  the  executive  fairly  bitted  and  bridled,  and  the 
ministry  made  to  hold  office  at  the  pleasure  of  the  House  of 
Commons,  Parliament  had  no  longer  its  former  motive  for 
seeking  to  restrict  the  discretion  of  the  ministers  of  the  Crown 

not  change,  because  the  universal  opinion  of  the  people  approres  them. 
The  book  of  Daniel  even  represents  Darius  as  unable  to  revoke  a  gen- 
eral law  he  has  once  sanctioned,  or  to  except  a  particuUr  person  from 
its  operation. 

'But,  during  and  immediately  after  the  great  Civil  War,  the  liong 
Parliament  acted  as  both  a  legrislative  and  an  executive  anthorltr,  as 
did  the  Convention  through  part  of  the  French  Revolution.  And  Fur- 
liament,  of  course,  still  retains  its  power  of  giving  what  are  practi- 
cally executive  orders,  e.g.,  it  could  pass  a  statute  directing  an  ex- 
pedition to  seize  a  particular  Pacific  island. 

*8ee  Mr.  Dicey's  Law  of  the  ConatUution  for  a  Incid  expoalUon  of 
this  principle. 
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by  miniitely  particular  legislation,  for  ministers  had  become  80 
accustomed  to  subjection  that  their  discretion  might  be  trust- 
ed. Parliament  has,  in  fact,  of  late  years  begun  to  sail  on  the 
other  tack,  and  allows  ministers  to  do  many  things  by  regula- 
tions, schemes,  orders  in  council,  and  so  forth,  which  would 
previoufily  have  been  done  by  statute.' 

It  may  be  asked  how  it  comes,  if  this  be  ao,  that  people 
nevertheless  talk  of  the  executive  in  England  as  being  a  sepa- 
rate and  considerable  authority?  The  answer  ia  twofold. 
The  English  Crown  baa  never  been,  bo  to  speak,  thrown  into 
the  meiUng-pot  and  recast,  but  has  continued,  in  external  form 
and  seeming,  an  independent  and  highly  dignified  part  of  the 
constitutional  system. "  Parliament  has  never  asserted  a  di- 
rect control  over  certain  parts  of  th^  royal  prerogative,  auch 
cis  the  lieatowal  of  honours,  the  creation  of  peerages,  the  mak- 
ing of  appointments  to  office.  No  one  at  this  moment  can  say 
exactly  what  the  royal  prerogative  does  or  does  not  include. 
And  secondly,  tlie  actual  executive,  Le.,  the  ministry  of  tha 
day,  retains  some  advantages  which  are  practically,  though 
not  legally,  immense.  It  has  an  initiative  in  all  legislation, 
a  sole  initiative  in  financial  legislation.    It  is  a  small  and  well 

*ID  ibeBe  caeca,  however  (of  which  echpines  under  the  Endowed 
SchOOlK  AclH  may  be  taken  as  an  inslnjice).  Parliament  reaerves  to 
Itself  a  rtght  of  veto  tn  the  rorm  of  an  address  to  the  Crown,  request- 
Ids  that  the  regulalloa  or  Echame  be  doi  approved. 

'An  interesting  llluatratlon  of  the  retatlana  of  the  EQgllah  exao- 
utire  to  tbe  legislature  in  the  fourteenth  and  Qtteentb  centuries,  when 
Parliament  was  little  more  thnn  a  pure  leglstalure.  is  afforded  bj  the 
preseot  coDslltuIlon  of  tbe  tiny  kingdom  of  the  Isle  of  Man,  tbe  Uit 
survivor  of  those  nuraorous  klQEdomavamong  which  the  British  Isles 
were  once  divided.  Its  governmcot  la  carried  on  by  a  Governor  lap- 
polnlcd  by  the  English  Crown),  a  council  of  elcht  (composed  partly 
of  persons  nominated  by  the  Crown  and  partly  of  ei-offlnio  members 
boldlng  posts  to  which  they  have  been  appointed  by  tbe  Crown),  and 
on  elected  representative  assembly  of  twenty-four.  The  assembly  la 
purely  leglslallve,  and  cannot  cbeck  Che  Governor,  otherwise  than  by 
withholding  ihe  legislation  be  wishes  for  and  such  taxes  as  are  aa- 
DUally  voted.  Foi  the  purposes  or  finance  bills  the  assembly  (House 
ot  Keys)  and  the  couodl  sit  together,  but  vote  separately.  The  Gov- 
ernor presides,  aa  the  English  king  did  In  his  Creat  Council.  The 
Oovernor  cao  slop  any  leglslalian  he  disapproves,  and  can  retain  his 
ministers  aealnst  the  will  o(  Ihe  aseembly.  He  la  a  true  executive 
maKislrate,  commandltii;,  moreover,  like  the  earlier  English  kings,  a 
considerable  revenue  which  does  Dot  depend  OQ  the  annual  votes  ot 
the    legislature.     Here,    ttaerefore.   Is   an   Old-World   Instance   ot   the 


I 


England  and  b 
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organised  body  placed  in  the  midst  of  a  much  larger  and  less 
organised  body  {i.e.,  the  two  Houses),  on  which  therefore  it 
can  powerfully  act.  All  patronage,  ecclesiastical  as  well  as 
civil,  lies  in  its  gift,  and  though  it  must  not  use  this  fnnctioil 
so  as  to  disgust  the  Commons,  it  has  great  latitude  in  the  dis- 
posal of  favours.  While  Parliament  is  sitting  it  disposes  of 
a  large  part,  sometimes  (as  in  1887)  of  the  whole  of  the  time 
of  the  House  of  Commons,  and  can  therefore  advance  the 
measures  it  prefers,  while  retarding  or  evading  motions  it 
dislikes.  During  nearly  half  the  year  Parliament  is  not  sit- 
ting, and  the  necessities  of  a  great  State  placed  in  a  restless 
world  oblige  a  ministry  to  take  momentous  resolutions  upon 
its  own  responsibility.  Finally,  it  includes  a  few  men  who 
have  obtained  a  hold  on  the  imagination  and  confidenc-e  of 
the  people,  which  emboldens  them  to  resist  or  even  to  lecture 
Parliament,  and  often  to  prevail,  not  only  against  its  first  im- 
pulses, but  possibly  against  its  deliberate  wishes.  And  an 
English  ministry  is  strong  not  only  because  it  so  frankly  ac- 
knowledges its  dependence  on  the  Commons  as  not  to  rouse 
liie  antagonism  of  that  body,  to  which,  be  it  remembered,  most 
ministers  belong,  but  also  because  it  has  another  power  outside 
to  which  it  can,  in  extreme  cases,  appeal.  It  may  dissolve 
Parliament,  and  ask  the  people  to  judge  between  its  views 
and  those  of  the  majority  of  the  House  of  Commons.  Some- 
times such  an  appeal  succeeds.  The  power  of  making  it  is  at 
all  times  a  resource. 

This  delicate  equipoise  of  the  ministry,  the  House  of  Com- 
mons, and  the  nation  acting  at  a  general  election,  is  the  secret 
of  the  smooth  working  of  the  British  Constitution.  It  re- 
appears in  two  remarkable  Constitutions,  which  deserve  fuller 
study  than  they  have  yet  received  from  American  or  English 
publicists,  those  of  Prussia  and  the  new  German  Empire. 
There,  however,  the  ministry  is  relatively  stronger  than  in 
England,  because  the  Crown  retains  not  only  »s wider  stretdi 
of  legal  authority,  but  a  greater  moral  influence  over  the  peo- 
ple, who  have  had  less  practice  than  the  English  in  working 
free  institutions,  and  who  never  forget  that  they  are  soldiers, 
and  the  King-Emperor  head  of  the  army.    A  Prussiaxi  l&kir 
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ister  IB  so  likely  to  have  the  nation  on  his  side  when  he  makes 
an  appeal  to  it  in  the  name  of  the  King,  and  feels  so  con- 
fident that  even  if  he  defies  the  Chambers  without  dissolving, 
the  nation  will  not  be  greatly  stirred,  that  he  sometimes  re- 
fuses to  obey  the  legislature.  This  is  one  of  those  esceptiona 
whioh  illustrate  the  rule.  The  legislature  is  prevented  from 
gaining  ground  on  the  executive,  not  so  much  by  the  Con- 
Btitution  as  by  the  occasional  refusal  of  the  executive  to  obey 
the  Constitution,  a  refusal  made  in  reliance  on  the  ascendency 
of  the  Crown. 

So  far  we  hove  been  con.'idering  domestic  policy.  The  case 
of  foreign  affairs  differs  chiefly  in  this,  that  they  cannot  be 
provided  for  beforehand  by  laws  general  in  application,  but 
minutely  particular  in  wording.  A  governing  assembly  may 
take  foreign  affairs  into  its  own  'hand.  In  the  republics  of 
antiquity  the  Assembly  did  so,  and  was  its  own  foreign  office. 
The  Athenian  Assembly  received  ambassadors,  declared  war, 
concluded  treaties.  It  got  on  well  enough  while  it  had  to 
deal  with  other  republics  like  itself,  but  suffered  when  the  con- 
test came  to  be  with  an  astute  diplomatist  like  Philip  of  Mace- 
don.  The  Roman  Senate  conducted  the  foreign  policy  of 
Rome,  often  with  the  skill  to  be  expected  from  men  of  iro- 
mensa  experience  and  ability,  yet  sometimes  with  a  vacillation 
which  a  monarch  would  have  been  less  likely  to  show.  But  the 
foreign  relations  of  modem  states  are  so  numerous  and  com- 
plex, and  BO  much  entangled  with  commercial  questions,  that 
it  has  become  necessary  to  creato  a  staff  of  trained  officials  to 
deal  with  them.  No  large  popular  assembly  could  have  either 
the  time  or  the  knowledge  requisite  for  managing  the  ordi- 
nary business,  much  less  could  it  conduct  a  delicate  negotiation 
whose  success  would  depend  on  promptitude  and  secrecy. 
Hence  even  democratic  countries  like  France  and  England  are 
forced  to  leave  foreign  affairs  to  a  far  greater  degree  than 
home  affairs  to  the  discretion  of  the  ministry  of  the  day. 
France  reserves  to  the  Chambers  the  power  of  declaring  war 
or  concluding  a  treaty.  England  has  bo  far  adhered  to  the 
old  traditions  as  to  leave  both  to  the  Crown,  though  the  flrst, 
and  in  most  cases  the  eecond,  must  be  exerted  with  the  virtud 
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approval  of  Parliament.  The  executiye  is  ajs  distinctly  le* 
sponsible  to  the  l^slature,  as  clearly  bound  to  obey  the  di- 
rections of  the  legislature,  as  in  matters  of  domestic  concern. 
But  the  impossibility  which  the  legislature  in  countriea  like 
Prance  and  England  finds  in  either  assuming  executive  func- 
tions in  international  intercourse,  or  laying  down  any  rules 
by  law  for  the  guidance  of  the  executive,  necessarily  gives 
the  executive  a  wide  discretion  and  a  correspondingly  large 
measure  of  influence  and  authority.  The  only  way  of  restrict- 
ing this  authority  would  be  to  create  a  small  foreign  affairs 
committee  of  the  legislature  and  to  empower  it  to  sit  when  the 
latter  was  not  sitting.  And  this  extreme  course  neither 
France  nor  England  has  yet  taken,  because  the  dependence  of 
the  ministry  on  the  majority  of  the  legislature  has  hitherto 
seemed  to  secure  the  conformity  of  the  Foreign  OfBce  to  the 
ideas  and  sentiments  of  that  majority. 

Before  applying  these  observations  to  the  United  States,  let 
us  summarize  the  conclusions  we  have  reached. 
f^e  have  found  that  wherever  the  will  of  the  people  pre- 
frails,  the  legislature,  since  it  either  is  or  represents  the  people, 
can  make  itself  omnipotent,  unless  checked  by  the  action  of  the 
people  themselves.  It  can  do  this  in  two  ways.  It  may,  like 
the  republics  of  antiquity,  issue  decrees  for  particular  cases  as 
they  arise,  giving  constant  commands  to  all  its  agents,  who 
thus  become  mere  servants  with  no  discretion  left  them.  Or 
it  may  frame  its  laws  with  such  particularity  as  to  provide  by 
anticipation  for  the  greatest  possible  number  of  imaginable 
cases,  in  this  way  also  so  binding  down  its  oflScials  as  to  leave 
them  no  volition,  no  real  authority. 

We  have  also  observed  that  every  legislature  tends  so  to 
enlarge  its  powers  as  to  encroach  on  the  executive;  and  that 
it  has  great  advantages  for  so  doing,  because  a  succeeding 
legislature  rarely  consents  to  strike  off  any  fetter  its  prede- 
cessor has  imposed. 

Thus  the  legitimate  issue  of  the  process  would  be  the  ex- 
tinction or  absorption  of  the  executive  as  a  power  in  the  State. 
It  would  become  a  mere  set  of  employes,  obeying  the  legiala^ 
ture  as  the  clerks  in  a  bank  obey  the  directors.    If  this  does 
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not  happen,  the  cause  is  generally  to  be  sought  in  some  one  or 
more  of  the  foilowing  circumstaneeB : — 

The  legislature  may  allow  the  executive  the  power  of  appeal- 
ing to  the  nation  against  itself  (England).* 

The  people  may  from  ancient  reverence  or  the  habit  of  mili- 
tary aubraission  be  ao  much  disposed  to  support  the  executive 
ae  to  embolden  the  latter  fo  defy  the  legislature  (Pnissia). 

The  importance  of  foreign  policy  and  the  difficulty  of  taking 
it  out  of  the  hands  of  the  executive  may  be  so  great  that  the 
executive  will  draw  therefrom  an  influence  reacting  In  favour 
of  its  general  weight  and  dignity  {Prussia,  England,  and,  to 
6ome  extent,  France). 

Let  us  now  see  how  the  founders  of  the  American  Constitu- 
tion settled  the  relations  of  the  departments.  They  were  ter- 
ribly afraid  of  a  strong  executive,  and  desired  to  reserve  the 
final  and  decisive  voice  to  the  legislature,  as  representing  the 
people.  They  could  not  adopt  what  I  have  called  the  Greek 
methovl  of  an  assembly  both  executive  and  legislative,  for  Con- 
gress was  to  be  a  body  with  limited  powers;  continuous  sit- 
tings would  be  inconvenient,  and  the  division  into  two  equally 
powerful  houses  would  evidently  un6t  it  to  govern  with  vigour 
and  promptitude.  Neither  did  they  adopt  the  English  meth- 
od of  a  legislature  governing  through  an  executive  dependent 
upon  it.  It  was  urged  in  the  Philadelphia  Convention  of 
1787  that  the  e.tecutive  ought  to  be  appointed  by  and  made 
accountable  to  the  legislature,  aa  being  the  supreme  power 
in  the  national  government.  This  was  overruled,  because  the 
majority  of  the  Convention  were  fearful  of  "democratic  haste 
and  instability,"  fearful  that  the  legislature  would,  in  any 
event,  become  too  powerful,  and  therefore  anxious  to  build  up 
some  counter  authority  to  check  and  balance  it.  By  making 
the  President  independent,  and  keeping  him  and  his  ministers 
apart  from  the  legislature,  the  Convention  thought  they  were 
strengthening  him,  as  well  aa  protecting  it  from  attempts  on  ,  I 
hi»  part  to  corrupt  it.'    Tliey  were  also  weakening  him. 


•In  Prance  the  Prealdenl  o 


e  Chambera,  but  onlr  wUb 
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lost  the  initiative  in  legislation  which  the  English  executive 
enjoys.  He  had  not  the  English  King's  power  of  dissolving 
the  legislature  and  throwing  himself  upon  the  country.  Tlius 
the  executive  magistrate  seemed  left  at  the  mercy  of  the  legi^ 
lature.  It  could  weave  so  close  a  network  of  statutes  round 
him,  like  the  net  of  iron  links  which  Hephaestus  throws  over 
the  lovers  in  the  Odyssey,  that  his  discretion,  his  individual 
volition,  seemed  to  disappear,  and  he  ceased  to  he  a  branch  of 
the  government,  being  nothing  more  than  a  servant  working 
under  the  eye  and  at  the  nod  of  his  master.  This  would  have 
been  an  absorption  of  the  executive  into  the  legislature  more 
complete  than  that  of  England,  for  the  English  prime 
minister  is  at  any  rate  a  leader,  perhaps  as  necessary  to  his 
parliamentary  majority  as  it  is  to  him,  whereas  the  President 
would  have  become  a  sort  of  superior  police  commissioner,  ir- 
removable  during  four  years,  but  debarred  from  acting  either 
%      on  Congress  or  on  the  people. 

Although  the  Convention  may  not  have  realised  how  help- 
less such  a  so-called  Executive  must  be,  they  felt  the  danger  of 
encroachments  by  an  ambitious  legislature,  and  resolved  to 
strengthen  him  against  it.  This  was  done  by  giving  the  Presi- 
dent a  veto  which  it  requires  a  two-thirds  vote  of  Congress  to 
over-ride.  In  doing  this  they  partly  reversed  their  previous 
action.  They  had  separated  the  President  and  his  ministers 
from  Congress.  They  now  bestowed  on  him  legislative  func- 
tions, though  in  a  different  form.  He  became  a  distinct  tomch 
of  the  legislature,  but  for  negative  purposes  only.  He  could 
not  propose,  but  he  coidd  refuse.  Thus  the  executive  was 
strengthened,  not  as  an  executive,  but  by  being  made  a  part  of 
the  legislature;  and  the  legislature,  already  weakened  by  being 
divided  into  two  co-equal  houses,  was  further  weakened  by 
finding  itself  liable  to  be  arrested  in  any  new  departure  on 
which  two-thirds  of  both  houses  were  not  agreed. 

When  the  two  houses  are  of  one  mind,  and  the  party  hostile 
to  the  President  has  a  two-thirds  majority  in  both,  the  Execn- 

of  the  Irish  Parliament,  full,  even  after  1782,  of  placemen  imd  pen- 
sioners. Much  of  the  best  blood  of  Ulster  had  emigrated  to  America 
in  the  preceding  half-century,  and  Irish  politics  most  hare  excited  a 
good  deal  of  interest  there. 
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re  18  almost  powerless.  It  may  be  right  that  he  should  be 
powerless,  because  such  majorities  iu  both  houses  presumably 
indicate  a  vast  preponderance  of  popular  opinion  agauiBt 
him.'  The  fact  to  be  emphasized  is,  that  in  this  case  all 
"balance  of  powers"  is  gone.  The  legislature  has  swallowed 
up  the  executive,  in  virtue  of  the  principle  from  which  this 
discussion  started,  viz.  that  the  executive  is  in  freef States  only 
an  agent  who  may  be  so  limited  by  express  and  minute  com- 
mands as  to  have  no  volition  left  him. 

The  strength  of  Congress  consists  in  the  right  to  pass  stat- 
utes; the  strength  of  the  President  in  hia  right  to  veto  them. 
But  foreign  affaire,  as  we  have  seen,  cannot  be  brought  within 
the  scope  of  statutes.  How  then  was  the  American  legislature 
to  deal  with  them  ?  There  were  two  courses  open.  One  was 
to  leave  foreign  affairs  to  the  executive,  as  in  England,  giving 
Congress  the  same  indirect  control  as  the  English  Parliament 
enjoys  over  the  Crown  and  ministry.  This  course  could  not 
be  taten,  because  the  President  is  independent  of  Congress  and 
^movable  during  his  term.  The  other  course  would  have 
for  Congress,  like  a  Greek  assembly,  to  be  its  own  foreign 
t,  or  to  create  a  foreign  affairs  committee  of  its  members 
to  handle  these  matters.  As  the  objections  to  this  course, 
•which  would  have  excluded  the  chief  magistrate  from  func- 
tions naturally  incidental  to  hia  position  as  official  representa- 
tive of  the  nation,  were  overwhelmingly  strong,  a  compromise 
■was  made.  The  initiative  in  foreign  policy  and  the  conduct 
of  negotiations  were  left  to  him,  but  the  right  of  declaring 
war  was  reserved  to  Congress,  and  that  of  making  treaties  to 
one,  the  smaller  and  more  experienced,  branch  of  the  legisla- 
ture. A  measure  of  authority  was  thus  suffered  to  fall  back 
to  the  executive  which  would  have  served  to  raise  materially 
Jufi  position  had  foreign  questions  played  as  large  a  part  in 


■  'Ad  r-iceptlonalljr  oiperienced  observer  (Mr.  James  Q.  Blaine)  aayi 
fTmrntf/  Tears  t>f  Congress,  vol.  I.  p.  ISE):  "The  practical  deduction 
BB  lo  ihc  working  of  our  governmectal  ayatem  from  ibe  vbole  oC  that 
troublous  period  (llie  contsBt  between  President  Johnaoo  mid  CoD- 
greHBl  la  ihnt  two-thirds  oC  each  Houae  united  and  Btlmulated  to  one 
end  can  practically  nautralliB  tbe  executive  power  of  tbe  government, 
and  lay  down  Its  policy  Id  deSauca  of  tbe  ettorta  and  tbe  oppoaltlon 

tot  the  Presldeat,* 
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American  politics  as  they  have  in  French  or  English.  They 
have,  however,  been  comparatively  unimportant,  especially 
since  1815. 

It  may  be  said  that  there  was  yet  another  source  whence 
the  executive  might  draw  strength  to  support  itself  against 
the  legislature,  viz.  those  functions  which  the  Constitution, 
deeming  them  necessarily  incident  to  an  executive,  has  re- 
served to  the  President  and  excluded  from  the  competence  of 
Congress.  But  examination  shows  that  there  is  scarcely  one 
of  these  which  the  long  arm  of  legislation  cannot  reach.  The 
President  is  commander-in-chief  of  the  army,  but  the  num- 
bers and  organization  of  the  army  are  fixed  by  statute.  The 
President  makes  appointments,  but  the  Senate  has  the  right 
of  rejecting  them,  and  Congress  may  pass  Acts  specifying  the 
qualifications  of  appointees,  and  reducing  the  salary  of  any 
official  except  the  President  himself  and  the  judges.  The  real 
strength  of  the  executive  therefore,  the  rampart  from  behind 
which  it  can  resist  the  aggressions  of  the  legislature,  is  in  ordi- 
nary times  the  veto  power.*  In  other  words,  it  survives  as  an 
executive  in  virtue  not  of  any  properly  executive  function, 
but  of  thershafe  in  legislative  functions  which  it  has  received ; 
it  holds  its  groxmd  by  force,  not  of  its  separation  from  the 
legislature,  but  of  its  participation  in  a  right  properly  be- 
longing to  the  legislature.*® 

An  authority  which  depends  on  a  veto  capable  of  being  over* 
ruled  by  a  two-thirds  majority  may  seem  frail.    But  the  ex- 

*In  moments  of  public  danger,  as  during  the  War  of  Secession,  the 
executive,  of  course,  springs  up  into  immense  power,  partly  because 
the  command  of  the  army  is  then  of  the  first  importance;  partly  be- 
cause the  legislature,  feeling  its  unfitness  for  swift  and  secret  de- 
cisions, gives  free  rein  to  the  Executive,  and  practically  puts  Its  law- 
making powers  at  his  disposal. 

**What  Is  said  here  of  the  national  executive  and  national  legisla- 
ture is  d  fortiori  true  of  the  State  executive  and  State  leglslaturea. 
The  State  governor  has  no  power  of  independent  action  whatever,  be- 
ing checked  at  every  step  by  State  statutes,  and  his  discretion  super- 
seded by  the  minute  directions  which  those  statutes  contain.  He  has 
not  even  ministers,  because  the  other  chief  officials  of  the  State  are 
chosen,  not  by  himself,  but  by  popular  vote.  He  has  very  little  pa- 
tronage; and  he  has  no  foreign  policy  at  all.  The  State  legislature 
would,  therefore,  prevail  against  him  in  everything,  were  it  not  for 
his  veto  and  for  the  fact  that  the  legislature  is  now  generally  re- 
strained (by  the  provisions  of  the  State  constitution)  from  paasing 
laws  on  many  topics.    (See  poatt  Chapters  XXXVII-XI»V.) 
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perience  of  a  century  has  shown  that,  owing  to  the  almost 
equal  strength  of  the  two  great  parties,  the  Houses  often  dif- 
fer, and  there  is  rarely  a  two-thirds  majority  of  the  same 
colour  in  both.  Hence  the  Executive  has  enjoyed  some 
independence.  He  is  stron^  for  defence,  if  not  for  attack. 
Congress  can,  except  within  that  narrow  sphere  which  the 
Constitution  has  afeolntely  reseryed  to  him,  haiBe  the  Presi- 
dent, can  interrogate,  check  and  worry  his  ministers.  But  it 
can  neither  drive  him  the  way  it  wishes  him  to  go,  nor  dis- 
miss them  for  disobedience  or  incompetence. 

An  individual  man  has  some  great  advantages  in  comhating 
an  assembly.  His  counsels  are  less  distracted.  His  secrets 
are  better  kept.  He  may  sow  discord  among  his  antagonists. 
He  can  strike  a  more  sudden  blow.  Julius  Cffisar  was  more 
than  a  match  for  the  Senate.  Cromwell  for  the  Long  Parlia- 
ment, even  Louis  Napoleon  for  the  French  Assembly  of  1851. 
Hence,  when  the  President  happens  to  be  a  strong  man,  reso- 
lute, prudent  and  popular,  he  may  well  hope  to  prevail  against 
a  body  whom  he  may  divide  by  the  dexterous  use  of  patronage, 
may  weary  out  by  inflexible  patience,  may  overawe  by  winning 
the  admiration  of  the  masses,  ajways  disposed  to  rally  round 
a  striking  personality.  But  in  a  struggle  extending  over  a 
long  course  of  years  an  assembly  has  advantages  over  a  suc- 
cessioQ  of  officers,  especially  of  elected  officers.  The  Roman 
Senate  encroached  on  the  consuls,  though  it  was  neither  a 
legislature  nor  representative;  the  Carthaginian  Councils  en- 
croached on  the  Suffetes;  the  Venetian  Councils  encroached 
on  the  J>oge.  Men  come  and  go,  but  an  assembly  goes  on 
for  ever;  it  is  immortal,  because  while  the  members  change, 
the  policy,  the  passion  for  extending  its  authority,  the  ten- 
acity in  clinging  to  what  has  once  beqn  gained,  remain  persis- 
tent. A  weak  magistrate  comes  after  a  strong  magistrate,  and 
yields  what  his  predecessor  had  fought  for;  but  an  assembly 
holds  all  it  has  ever  won."      Its  pressure  is  steady  and  eon- 


■This  Is  Blin  more  con 

pic 

outly  tbe 

CBB 

when 

Ibe 

mrmbera  ot  tbe 

crullve  eovornmenl  do 

sit  In  the 

asBembly. 

Wh 

en  ibey  do,  and 

d   It,   ibeiT   [aflueace 

fnt 

leglBl 

live 

encroaohments. 

]y  to 

m   Ihe  executive  hua 

ill 

reso 

utlon   moved  in 

declurlu^  tha 

lb 

exocuUve 

ouebt  to  mok* 

8S0  THE    NATIONAL    GOVERNMENT 

tlnuous;  it  is  always,  by  a  sort  of  natural  process,  expanding 
its  own  powers  and  devising  new  methods  for  fettering  its 
rival.  Thus  Congress,  though  it  is  no  more  respected  or  loved 
by  the  people  now  than  it  was  seventy  years  ago,  though  it 
has  developed  no  higher  capacity  for  promoting  the  best  in- 
terests of  the  State,  has  succeeded  in  occupying  nearly  all 
the  ground  which  the  Constitution  left  debatable  between 
the  President  and  itself  ;^^  and  would,  did  it  possess  a  better 
internal  organization,  be  even  more  plainly  than  it  now  is  the 
supreme  power  in  the  government. 

In  their  effort  to  establish  a  balance  of  power,  the  framers 
of  the  Constitution  so  far  succeeded  that  neither  power  has 
subjected  the  other.  But  they  underrated  the  inconveniences 
which  arise  from  the  disjunction  of  the  two  chief  organs  of 
government.  They  relieved  the  Administration  from  a  duty 
which  European  ministers  find  exhausting  and  hard  to  recon- 
cile with  the  proper  performance  of  administrative  work — ^the 
duty  of  giving  attendance  in  the  legislature  and  taJdng  the 
lead  in  its  debates.  TJiey  secured  continuity  of  executive 
policy  for  four  years  at  least,  instead  of  leaving  government  at 
the  mercy  of  fluctuating  majorities  in  an  excitable  assem- 
bly. But  they  so  narrowed  the  sphere  of  the -executive  as  to 
prevent  it  from  leading  the  country,  or  even  its  own  party 
in  the  country.  They  sought  to  make  members  of  Congress 
independent,  but  in  doing  so  they  deprived  them  of  some  of 
the  means  which  European  legislators  enjoy  of  learning  how 
to  administer,  of  learning  even  how  to  legislate  in  administra- 
tive topics.  They  condemned  them. to  be  architects  without 
science,  critics  without  experience,  censors  without  responsi- 
bility. 

no  treaty  without  the  previous  consent  of  Parliament,  was  resisted  by 
the  leaders  of  the  Opposition  as  well  as  by  the  Government,  partly  be- 
cause the  former,  feeling  they  might,  at  any  time,  be  called  back  to 
power,  had  personal  as  well  as  public  grounds  for  not  desiring  to 
see  the  executive  fettered. 

'The  modification  (in  1869)  and  repeal  (in  1886)  of  the  Tenure  of 
Office  Act  (see  above,  p.  68),  are  scarcely  instances  to  the  contrary, 
because  that  Act,  even  if  constitutional,  had  proved  difficult  to  work. 


CHAPTEB  XXII 

THE  FEDERAL  COURTS 

When  in  1788  the  loosely  confederated  States  of  North 
America  united  themselves  into  a  nation,  national  tribunals 
were  felt  to  be  a  necessaiy  part  of  the  national  government. 
Under  the  Confederation  there  had  existed  no  means  of  en- 
forcing the  treaties  made  or  orders  issued  by  the  Congress,  be- 
cause the  courts  of  the  several  States  owed  no  duty  to  that 
feeble  body,  and  had  little  will  to  aid  it.  Now  that  a  Federal 
legislature  had  been  established,  whose  laws  were  to  bind 
directly  the  individual  citizen,  a  Federal  judicature  was  evi- 
dently needed  to  interpret  and  apply  these  laws,  and  to  compel 
obedience  to  them.  The  alternative  would  have  been  to  entrust 
the  enforcement  of  the  laws  to  State  courts.  But  State  courts 
were  not  fitted  to  deal  with  matters  of  a  quasi-international 
character,  such  as  admiralty  jurisdiction  and  rights  arising 
under  treaties.  They  supplied  no  means  for  deciding  ques- 
tions between  different  States.  They  could  not  be  trusted  to 
do  complete  justice  between  their  own  citizens  and  those  of 
another  State.  Being  under  the  control  of  their  own  State 
governments,  they  might  be  forced  to  disregard  any  Federal 
law  which  the  State  disapproved ;  or  even  if  they  admitted  its 
authority,  might  fail  in  the  zeal  or  the  power  to  give  due  effect 
to  it.  And  being  authorities  co-ordinate  with  and  independ- 
ent of  one  another,  with  no  common  court  of  appeal  placed 
over  them  to  correct  their  errors  or  harmonise  their  views, 
they  woidd  be  likely  to  interpret  the  Federal  Constitution  and 
statutes  in  different  senses,  and  make  the  law  imcertain  by 
the  variety  of  their  decisions.     These  reasons  pointed  impera- 
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tively  to  the  establishment  of  a  new  tribunal  or  set  of  tribu- 
nals, altogether  detached  from  the  States,  as  part  of  the  ma- 
chinery of  the  new  government.  Side  by  side  of  the  thirteen 
(now  forty-two)  different  sets  of  State  courts,  whose  juris- 
diction under  State  laws  and  between  their  own  citizens  was 
left  untouched,  there  arose  a  new  and  complex  system  of  Fed- 
eral courts.  The  Constitution  drew  the  outlines  of  the  sys- 
tem. Congress  perfected  it  by  statutes;  and  as  the  details 
rest  upon  these  statutes.  Congress  retains  the  power  of  alter- 
ing them.  Few  American  institutions  are  better  worth  study- 
ing than  this  intricate  judicial  machinery;  few  deserve  more 
admiration  for  the  smoothness  of  their  working;  few  have 
more  contributed  to  the  peace  and  well-being  of  the  country. 

The  Federal  courts  fall  into  three  classes: — 

The  Supreme  court,  which  sits  at  Washington. 

The  Circuit  courts. 

The  District  courts. 

The  Supreme  court  is  directly  created  by  Art.  iii.  §  1  of  the 
Constitution,  but  with  no  provision  as  to  the  number  of  its 
judges.  Originally  there  were  six ;  at  present  there  are  nine, 
a  chief  justice,  with  a  salary  of  $10,500  (£2,100),  and  eight 
associate  justices  (salary  $10,000).  The  justices  are  nomi- 
nated by  the  President  and  confirmed  by  the  Senate.  They 
hold  office  during  good  behaviour,  i,e.,  they  are  removable  only 
by  impeachment.  They  have  thus  a  tenure  even  more  secure 
than  that  of  English  judges,  for  the  latter  may  be  removed  by 
the  Crown  on  an  address  from  both  Houses  of  Parliament.^ 
Moreover,  the  English  statutes  secure  the  permanence  only  of 
the  judges  of  the  Supreme  court  of  judicature,  not  also  of 
judges  of  county  or  other  local  courts,  while  the  provisions  of 
the  American  Constitution  are  held  to  apply  to  the  inferior 
as  well  as  the  superior  Federal  judges.  The  Fathers  of  the 
Constitution  were  extremely  anxious  to  secure  the  indepen- 
dence of  their  judiciary,  regarding  it  as  a  bulwark  both  for 
the  people  and  for  the  States  against  aggressions  of  either 

^12  and  13  WlHiam  III.,  cap.  2.;  cf.  1  George  III.,  cap.  23.  Tbe  oc- 
casional resistance  of  the  parliament  of  Paris,  whose  members  held 
office  for  life,  to  the  French  Crown  may  probably  have  confirmed  the 
ConventiOD  of  1787  in  its  attachment  to  this  English  principle. 
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CongresH  or  the  President.*  They  affirmed  the  hfe  tenure 
by  an  unanimous  vote  in  the  Convention  of  1787,  because  they 
deemed  the  risk  of  the  continuance  in  office  of  an  incompetent 
judge  a.  lees  evil  than  the  subserviency  of  all  judges  to  the 
legislature,  which  might  flow  from  a  tenure  dependent  on 
legislative  will.  The  result  has  justified  their  expectations. 
The  judges  have  shown  themselves  independent  of  Congress 
and  of  party,  yet  the  security  of  their  position  has  rarely 
tempted  them  to  breaches  of  judicial  duty.  Impeachment  has 
been  four  times  resorted  to,  once  only  against  a  justice  of 
the  Supreme  court,  and  then  unsuccessfully,'  Attempts  have 
been  made,  beginning  from  Jefferson,  who  argued  that  judges 
should  hold  office  for  terms  of  four  or  six  years  only,  to  alter 
the  tenure  of  the  Federal  judges,  as  that  of  the  State  judges 
had  been  altered  in  most  States ;  but  Congress  has  always  re- 
jected the  proposed  constitutional  amendment. 

The  Supreme  court  aits  at  Washington  from  October  till 
July  in  every  year.  The  presence  of  six  judges  is  required  to 
pronounce  a  decision,  a  rule  which,  by  preventing  the  division 
of  the  court  into  two  or  more  branches,  retards  the  despatch 
of  business,  though  it  has  the  advantage  of  securing  a 
thorough  consideration  of  every  ease.  The  sittings  are  held 
in  the  Capitol,  in  the  chamber  formerly  occupied  by  the 
Senate,  and  the  jostiees  wear  black  gowns,  being  not  merely 
the  only  public  oiEcers,  but  the  only  non-ecclesiastical  peraons 
of  any  kind  whatever  within  the  bounds  of  the  United  States 
who  use  any  official  dress.*  Every  case  is  discussed  by  the 
whole  body  twice  over,  once  to  ascertain  the  opinion  ot  tin;  ma- 
jority, which  ia  then  directed  to  be  set  forth  in  a  written 

'See  HamiUoo  la  Federalist,  No.  Ixivili.:  "The  slandard  of  good 
bel^avlour  for  cbe  coDtinuance  !□  office  of  Ibe  Judicial  maglalraey  In 
certaJDlr  ooe  of  the  most  valuable  ot  Ibe  moderQ  ImproTemects  1b  the 
practice  ot  government,  la  a  monarchy  It  is  an  eicenent  barrier  to 
the  despollBm  ot  the  prince;  In  a  republic  It  (a  a  no  less  excellent 
barrier  to  the  eneroacbmente  and  oppresBioD  ot  the  leKtalatlve  body."   - 

This  was  Samuel  Cbase  ot  Maryland  In  lSD<-&  The  other  three 
cases  were  of  dlstrlet  Federal  judges.  Two  Wi;r6  convicted  lone  ot 
violence,  appareully  due  to  Insanity,  the  other  of  rebellion),  tba  third 
was  acquit  ted. 

'Save  that  ol  late  years  In  one  or  two  uQiveraitieB  the  president 
ai^d  protessors  have  lakeu  to  wearing  academic  gowna  on  great  oceB' 
~  oos,  such  aa  the  annual  CommenromenI,  ant)  ibal  gowna  are  worn 

f  the  Judges  ot  the  New  York  Court  of  AppealB. 
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judgment;  then  again  when  that  written  judgment,  which  one 
of  the  judges  has  prepared,  is  submitted  for  criticism  and 
adoption  as  the  judgment  of  the  court. 

The  Circuit  courts  have  been  created  by  Congress  under  a 
power  in  the  Constitution  to  establish  "inferior  courts/'  There 
are  at  present  nine  judicial  circuits,  in  which  courts  are  held 
annually.  For  each  of  these  there  has  been  appointed  a  Cir- 
cuit judge  (salary  $6,000),  and  to  each  there  is  also  allotted 
one  of  the  justices  of  the  Supreme  court.  The  Circuit  court 
may  be  held  either  by  the  Circuit  judge  alone,  or  by  the 
Supreme  court  Circuit  justice  alone,  or  by  both  together,  or 
by  either  sitting  along  with  the  District  judge  (hereinafter 
mentioned)  of  the  district  wherein  the  particular  circuit  court 
is  held.  An  appeal  lies  from  the  Cireuit  court  to  the  Supreme 
court,  except  in  certain  cases  where  the  amount  in  dispute 
is  small. 

The  District  courts  are  the  third  and  lowest  class  of  Federal 
tribunals.  They  are  at  present  fifty-five  in  number,  and  their 
judges  receive  salaries  of  from  $3,500  to  $5,000  (£700  to 
£1,000)  per  annum.  The  Constitution  does  not  expressly  state 
whether  they  and  the  Circuit  judges  are  to  be  appointed  by 
the  President  and  Senate  like  the  members  of  the  Supreme 
court;  but  it  has  always  been  assumed  that  such  was  its  in- 
tention, and  the  appointments  are  so  made  accordingly. 

For  the  purpose  of  dealing  with  the  claims  of  private  per- 
sons against  the  Federal  government  there  has  been  estab- 
lished in  Washington  a  special  tribunal  called  the  Court  of 
Claims,  with  five  justices  (salary  $4,500),  from  which  an  ap- 
peal lies  direct  to  the  Supreme  court. 

The  jurisdiction  of  the  Federal  courts  extends  to  the  fol- 
lowing classes  of  cases,  on  each  of  which  I  say  no  more  than 
what  seems  absolutely  necessary  to  explain  their  nature.*     All 

'"All  the  enumerated  cases  of  Federal  cognizance  are  those  which 
touch  the  safety,  peace,  and  sovereignty  of  the  nation,  or  whl^  pre- 
sume that  State  attachments,  State  prejudices.  State  Jealousies,  aad 
State  interests  might  sometimes  obstruct  or  control  the  regular  ad- 
ministration of  Justice.  The  appellate  power  in  all  these  eases  is 
founded  on  the  clearest  principles  of  policy  and  wisdom*  and  is  neces- 
sary, in  order  to  preserve  uniformity  of  decision  upon  all  suhjects 
within  the  purview  of  the  Constitution.**— Kent's  Commenfarief 
(Holmes'  edition),  vol.  L  p.  320. 
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other  cases  have  been  left  to  the  State  courts,  from  which  there 
does  not  lie  (eave  as  hereinafter  specified)  any  appeal  to  the 
Federal  courts. 

1.  "Cases  in  law  and  equity  arising  under  the  Constitution, 
the  laws  of  the  United  States  and  treaties  made  under  their 
authority," 

In  order  to  enforce  the  supremacy  of  the  national  Consti- 
tution and  laws  over  all  State  laws,  it  waa  necessan,'  to  place 
the  former  under  the  guardianship  of  the  national  judiciary. 
This  provision  accordingly  brings  before  a  Federal  court  every 
cause  in  which  either  party  to  a  suit  relies  upon  any  Federal 
enactment.  It  entitles  a  plaintiff  who  bases  hia  case  on  a 
Federal  statute  to  bring  his  action  in  a  Federal  court :  it  en- 
titles a  defendant  who  rests  his  defence  on  a  Federal  enact- 
ment to  have  the  action,  if  originally  brought  in  a  State  court, 
removed  to  a  Federal  court.'  But,  of  course,  if  the  action  has 
originally  been  brought  in  a  State  court,  there  is  no  reason  for 
removing  it  unless  the  authority  of  the  Federal  enactment  can 
be  supposed  to  be  questioned.  Accordingly,  the  rule  laid  down 
by  the  Judiciary  Act  (1789)  provides  "for  the  removal  to  the 
supreme  court  of  the  United  States  of  the  final  judgment  or 
decree  in  any  suit,  rendered  in  the  highest  court  of  law  or 
equity  of  a  State  in  which  a  decision  could  be  had,  in  which  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
authority  exercised  under,  the  United  States,  and  the  decision 
is  against  their  validity;  or  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exercised  under,  any 
State,  on  the  ground  of  their  being  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  United  States,  and  the  decision 
is  in  favour  of  their  validity ;  or  where  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  the  Constitution,  or  any 
treaty  or  statute  or  a  commission  held  or  authority  exercised 
under  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set  up  or  claimed  by 
either  party  under  such  Constitution,  treaty,  statute,  commis- 
sion, or  authority.    But  to  authorize  the  removal  under  that 
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act,  it  must  appear  by  the  record,  either  expressly  or  by  dear 
and  necessary  intendment,  that  some  one  of  the  enumerated 
questions  did  arise  in  the  State  court,  and  was  there  passed 
upon.  It  is  not  sufficient  that  it  might  have  arisen  or  beai 
applicable.  And  if  the  decision  of  the  Ctate  court  is  in  favour 
of  the  right,  title,  privilege,  or  exemption  so  claimed,  the 
Judiciary  Act  does  not  authorize  such  removal,  neither  does 
it  .where  the  validity  of  the  State  lavr  is  drawn  in  question, 
and  the  decision  of  the  State  court  is  against  its  validity.'^ 

The  rule  seems  intricate,  but  the  motive  for  it  and  the  work- 
ing of  it  are  plain.  Where  in  any  legal  proceeding  a  Federal 
enactment  has  to  be  construed  or  applied  by  a  State  court,  if 
the  latter  supports  the  Federal  enactment,  i.e.  considers  it  to 
govern  the  case,  and  applies  it  accordingly,  the  supremacy  of 
Federal  law  is  thereby  recognized  and  admitted.  There  is 
therefore  no  reason  for  removing  the  case  to  a  Federal  tri- 
bunal. Such  a  tribunal  could  do  no  more  to  vindicate  Federal 
authority  than  the  State  court  has  already  done.  But  if  the 
decision  of  the  State  court  has  been  against  the  applicability 
of  the  Federal  law,  it  is  only  fair  that  the  party  who  suffers 
by  the  decision  should  be  entitled  to  Federal  determination  of 
the  point,  and  he  has  accordingly  an  absolute  right  to  carry 
it  before  the  Supreme  court. 

The  principle  of  this  rule  is  applied  even  to  executive  acts 
of  the  Federal  authorities.  If,  for  instance,  a  person  has  been 
arrested  by  a  Federal  oflBcer,  a  State  court  has  no  jurisdiction 
to  release  him  on  a  writ  of  habeas  corpus,  or  otherwise  to  in- 
quire into  the  lawfulness  of  his  detention  by  Federal  authority, 
because,  as  was  said  by  Chief-Justice  Taney,  "The  powers  of 
the  general  government  and  of  the  State,  although  both  exist 
and  are  exercised  within  the  same  territorial  limits,  are  yet 
separate  and  distinct  sovereignties,  acting  separately  and  in- 
dependently of  each  other,  within  their  respective  spheres. 
And  the  sphere  of  action  appropriated  to  the  United  States 
is  as  far  beyond  the  reach  of  the  judicial  process  issued  by  a 

'Cooley,  Constitutional  Limitations,  p.  16.  For  details  regmrdlns  the 
remoTal  of  suits,  and  the  restrictions  when  the  amount  In  dispute  It 
small,  see  Cooley,  Principles  of  Constitutional  La»t  p.  Itt  999^;  and 
see  also  the  Act  of  3d  March,  1887. 


THE  FBDEHAL  COURTS 

State  court  a^  if  the  line  of  division  waa  traced  by  landmarks 
and  monuraenta  visible  to  the  eye."' 

2.  "Cases  affecting  ambasHadors,  other  public  miijistera,  and  ^    ] 
consulfi."  •  ''       _     JJ*'  .. 

As  these  persons  have  an  international  characterjA  i»AW     '* 
be  improper  to  allow  them  to  be  dealt  with  by  a  sPte  'colirt-      t 
which  has  nothing  to  do  with  the  national  government,  and 
for  whose  learning  and  respectability  there  may  exist  no  such 
securities  as  (hose  that  surround  the  Federal  courts.  I 

3.  "Cases  of  admiralty  and  maritime  jurisdiction."  I 
These  are  deemed  to  include  not  only  prize  cases  but  all     J 

maritime  contracts,  and  all  transactions  relating  to  navigation,  I 

as  well  on  the  navigable  lakes  and  rivers  of  the  United  States  I 

as  on  the  high  seas.  I 

4.  "Controversies  to  which  the  United  States  shall  be  a  I 
party."  I 

This  provision  is  obviously  needed  to  protect  the  United     I 
States  from  being  obliged  to  sue  or  be  sued  in  a  State  court,     1 
to  whose  decision  the  national  government  could  not  be  ex- 
pected to  submit.     When  a  pecuniary  claim  is  sought  to  be 
established  against  the  Federal  government,  the  proper  tri- 
bunal is  the  Court  of  Claims. 

5.  "Controversies  between  two  or  more  States,  between  a 
State   and   citizens   of   another   State,    between    citizens   of 
different  States,  between  citizens  of  the  same  State   claim-      I 
ing  lands  under  grants  of  different  States,  and    between  a 
State,  or  the  citizens  thereof,  and  foreign  States,  citizens,  or       | 
subjects."  I 

In  all  these  cases  a  State  court  is  likely  to  be,  or  at  any  rate 
to  seem,  a  partial  tribunal,  and  it  is  therefore  desirable  to  vest 
the  jurisdiction  in  judges  equally  unconnected  with  the  plain- 
tiff and  the  defendant.  By  securing  recouree  to  an  unbiased 
and  competent  tribunal,  the  citizens  of  every  State  obtain 
better  commercial  facilities  than  they  could  otherwise  count 
upon,  for  their  credit  will  stand  higher  with  persons  belonging 
to  other  States  if  the  latter  know  that  their  legal  rights  are 
under  the  protection,  not  of  local  and  possibly  prejudiced 
^L'J&fwnon  V.  Bootfi.H  How.  516.  J 
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judges,  but  of  magietrates  named  by  the  oational  government, 
and  unamenable  to  local  inliueiices.' 

One  important  part  of  the  jurisdiction  here  conveyed  haa 
been  subsequently  withdrawn  from  the  Federal  judicature. 
When  tile  Constitution  was  submitted  to  the  people,  a  principal 
objectioWirged  against  it  was  that  it  exposed  a  State,  although 
a  sovereign  commonwealth,  to  be  sued  by  the  individual  citi- 
zena  of  some  other  State.  That  one  State  should  sue  another 
was  perhaps  necessary,  for  what  other  way  could  be  discovered 
of  terminating  disputes?  But  the  power  as  well  as  the  dignity 
of  a  State  would  be  gone  if  it  could  be  dragged  into  court  by  a 
private  plaintiff.  Hamilton  (writing  in  the  Federalist)  met 
the  objection  by  arguing  that  the  jurisdiction -giving  clause 
of  the  Constitution  ought  not  to  be  so  construed,  but  must  be 
read  as  being  subject  to  the  general  doctrine  that  a  sovereign 
body  cannot  be  sued  by  an  individual  without  its  own  consent, 
a  doctrine  not  to  be  excluded  by  mere  implication  but  only  by 
express  words.'"  However,  in  1793  the  Supreme  court,  in  the 
famous  case  of  Chisholm  v.  The  State  of  Oeorgia,"  construed 
the  Constitution  in  the  very  sense  which  Hamilton  had  denied, 
holding  that  an  action  did  lie  against  Georgia  at  the  suit  of  a 
private  plaintiff;  and  when  Georgia  protested  and  refused  to 
appear,  the  court  proceeded  (in  ITfli)  to  give  judgment 
against  her  by  default  in  case  she  should  not  appear  and  plead 
before  a  day  fixed.  Her  cries  of  rage  filled  the  Union,  and 
brought  other  States  to  her  help.  An  amendment  (the 
eleventh)  to  the  Constitution  waa  passed  through  Congress 
and  duly  accepted  by  the  requisite  majority  of  the  States, 
which  declares  that  "the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of 

Surape  with  wlilcb  EngUah  mercbaats  are 
icause  they  can  seldom  obtain  justice  rrnm 
ve.  Local  lee  ling  was.  of  course,  much 
ITHT  tban  It  1b  tiaw.  Ungllsbnien  wbo  bad 
lllzeoa  failed  to  obtalD  their  eDforcemenl 
were  eslabtlsbed  lo  1789. 
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another  State  or  by  oitizena  or  subjects  of  any  foreign  state."*' 
Under  the  protection  of  this  amendment,  several  have  with 
impunity  repudiated  their  debts," 

The  jurifldiction  of  the  Supreme  court  is  original  in  cases 
affecting  ambasaadors,  and  wherever  a  State  is  a  party;  in. 
other  cases  it  is  appellate;  that  is,  cases  may  be  brought  to  it 
from  the  inferior  Federal  courts  and  (under  th«  eir- 
cumBtances  before  mentioned)  from  State  courts.  The  juris- 
dtetion  is  in  some  matters  exclusive,  in  others  concurrent  with 
that  of  the  State  courts.  Upon  these  subjects  there  have  arisen 
many  difficult  and  intricate  questions,  which  I  must  pass  by, 
because  they  would  be  unintelligible  without  long  esplana- 
tions."  One  point,  however,  may  be  noted.  The  State  courts 
cannot  be  invested  by  Congress  with  any  jurisdiction,  for 
Congress  has  no  authority  over  them,  and  is  not  permitted  by 
the  Constitution  to  delegate  any  judicial  powers  to  them. 
Hence  the  jurisdiction  of  a  State  court,  wherever  it  ia 
concurrent  with  that  of  Federal  judges,  is  a  jurisdiction 
which  the  court  possesses  of  its  own  right,  independent 
of  the  Constitution.  And  in  some  instances  where  con- 
gressional statutes  have  purported  to  impose  duties  on 
State  courts,  the  latter  have  refused  to  accept  and  discharge 
them. 

The  criminal  jurisdiction  of  the  Federal  courts,  which  ex- 
tends to  all  offences  against  Federal  law,  is  purely  statutory. 
"The  United  States  as  such  can  have  no  common  law.  It 
derives  its  powers  from  the  grant  of  the  people  made  by  the 

"It  has  been  held  that  the  ameadment  appUea  only  when  a  Slate  Is 
B  party  to  the  record,  and  iheretore  does  not  apply  to  the  case  ot  a 
State  holding  BhBrea  In  a  corporation.  Neither  doea  It  apply  to  sp- 
peala  and  wrlta  ot  error. 

"Quite  recently  (Pebruary  1,  18S6),  a  decision  has  been  pronounced 
requiring  the  State  of  Virginia  to  accept  in  payment  or  laxea  coupons 
!□  terms  m&do  by  her  law  ho  receivable,  and  attached  to  bonds  whkb 
She  bad  repudiated.  The  clrcumBtanees  of  this  case  are  very  Intricate, 
but  the  above  Is  the  broad  resutl.  The  decision  was  pronounced  by 
five  Justices  agalosl  (our.  the  minority  holding  that  the  Eleventh 
■Atnendment  must  be  taken  to  govern  the  case. 

■The   lawyer   who  Is  curious  In   such  maltera  may  be  referred   to 

Story's       Commeiilarifi    oh    Ike    ConBlitutioii     (4th    edition    by    Judge 

<:;;oaley).    chapter    xxivilL.    and    to    the    Judgments   of    Chief -Justice 

AfarBhall  In  the  cases  of  Martin  y.   BunUr  (1  Wheat.  SOt)  and  CohtM 

t  Virginia  (6  Wheat.  408), 
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Constitution,  and  they  are  all  to  be  found  in  the  written  law, 
and  not  elsewhere/'^*^ 

The  procedure  of  the  Federal  courts  is  prescribed  by  Con- 
gress, subject  to  some  few  rules  contained  in  the  Constitution, 
such  as  those  which  preserve  the  right  of  trial  by  jury  in 
criminal  cases' •  and  suits  at  common  law.^^  As  "cases  in  law 
and  equity"  are  mentioned,  it  is  held  that  Congress  could  not 
accomplish  such  a  fusion  of  law  and  equity  as  has  been  effected 
in  several  States  of  the  Union,  and  was  recently  effected  in 
England,'®  but  must  maintain  these  methods  of  procedure  as 
distinct,  though  administered  by  the  same  judges. 

The  law  applied  in  the  Federal  couri:s  is  of  course  first  and 
foremost  that  enacted  by  the  Federal  legislature,  which,  when 
it  is  applicable,  prevails  against  any  State  law.  But  very 
often,  as  for  instance  in  suits  between  citizens  of  different 
States,  Federal  law  does  not,  or  does  only  in  a  secondary  way, 
come  in  question.  In  such  instances  the  first  thing  is  to  de- 
termine what  law  it  is  that  ought  to  govern  the  case,  each  State 
having  a  law  of  its  own ;  and  when  this  has  been  ascertained, 
it  is  applied  to  the  facts,  just  as  an  English  court  would  apply 
French  or  Scotch  law  in  pronouncing  on  the  validity  of  a  mar* 
riage  contracted  in  France  or  Scotland.  In  administering  the 
law  of  any  State  (including  its  constitution,  its  statutes,  and 
its  common  law,  which  in  Louisiana  is  the  civil  law  in  its 
French  form)  the  Federal  courts  ought  to  follow  the  decisions 
of  the  State  courts,  treating  those  decisions  as  the  hi^est 
authority  on  the  law  of  the  particular  State.  This  doctrine  is 
so  fully  applied  that  the  Supreme  court  has  even  overruled  its 
own  previous  determinations  on  a  point  of  State  law  in  order 
to  bring  itself  into  agreement  with  the  view  of  the  highest 
court  of  the  particular  State.  Needless  to  say,  the  State 
courts  follow  the  decisions  of  the  Federal  courts  upon  ques- 
tions of  Federal  law.'* 

"Cooley,   Principles,  p.  131. 

"Art.  111.  §  2. 

^^Amendment  vll.  §  1. 

"By  the  Judicature  Act.  1873. 

"~The  Judicial  department  of  every  government  Is  the  apxiroprlat* 
organ  for  construing  the  legislative  acts  of  that  government.  .  .  . 
On  this  principle  the  construction  given  by  this  (the  lUprMne)  court 
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\  For  the  execution  of  its  powers  each  Federal  court  has 
fwiached  to  it  aa  officer  called  the  United  States  marehal,  i 
responding  to  the  sheriff  in  the  State  govemmeDts,  whose  duty 
it  is  to  carry  out  its  writs,  judgments,  and  orders  by  arresting 
prisoBera,  levying  esecution,  putting  persons  in  possession, 
and  BO  forth.  He  is  entitled,  if  rewieted,  to  call  on  all  g 
citizens  for  help;  if  they  will  not  or  cannot  render  it,  he  must 
refer  to  Waahington  and  obtain  the  aid  of  Federal  troops. 
There  exists  also  in  every  judiciary  district  a  Federal  public 
prosecutor,  called  the  United  States  district  attorney,  who  in- 
stitutes proceedings  against  persons  transgressing  Federal 
laws  or  evading  the  discharge  of  obligations  to  the  Federal 
treasurj'.  Both  sets  of  officials  are  under  the  direction  of  the 
attorney-general,  as  head  of  the  department  of  justice.  They 
constitute  a  network  of  Federal  authorities  covering  the  whole 
territory  of  the  Union,  and  independent  of  the  officers  of  the 
State  courts  and  of  the  public  prosecutors  who  represent  the 
State  govemraents.  Where  a  State  maintains  a  gaol  for  the 
reception  of  Federal  prisoners,  the  U.S.  marshal  delivers  hia 
prisoners  to  the  State  gaoler;  where  this  provision  is  wanting, 
he  must  himself  arrange  for  their  custody. 

The  French  or  English  reader  may  ask  how  it  is  possible  to 
work  a  svstem  so  extremely  comple.T,  under  which  every  yard 
of  ground  in  the  Union  is  covered  by  two  jurisdictions,  with 
two  sets  of  judges  and  two  sets  of  officers,  responsible  to  diifer- 
ent  superiors,  their  spheres  of  action  divided  only  by  on  ideal 
line,  and  their  action  liable  in  practice  to  clash.  The  answer 
is  that  the  system  does  work,  and  now,  after  a  hundred  years 
of  experience,  works  smoothly.  It  is  more  costly  thaJi  the 
simpler  systems  of  France,  Prussia,  or  England,  though, 
owing  to  the  small  salaries  paid,  the  expense  falls  rather  on 
litigants  than  on  the  public  treasury.  But  it  leads  to  few 
conflicts  or  heart-burnings,  because  the  key  to  all  difficulties  is 
found  in  the  principle  that  wherever  Federal  law  is  applicable 

to  the  Constitution   and  laws  ot  the  United  gtales  1b  received  bj  all 
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Federal  law  mnst  prevail,  and  that  every  suitor  who  oontenda 
that  Federal  law  is  applicable  is  entitled  to  have  the  point 
determined  by  a  Federal  court.  The  acumen  of  tiie  lawyers 
and  judges,  the  wealth  of  accumulated  precedents,  make  the 
solution  of  these  questions  of  applicability  and  jurisdiction 
easier  than  a  European  practitioner  can  realize :  while  the  law- 
abiding  habits  of  the  people  and  their  sense  that  the  suprem- 
acy of  Federal  law  and  jurisdiction  works  to  the  conmoion 
benefit  of  the  whole  people,  secure  general  obedience  to  Fed- 
eral judgments.  The  enforcement  of  the  law,  especially  the 
criminal  law,  in  some  parts  of  America  leaves  much  to  be  de- 
sired ;  but  the  difficulties  which  arise  are  now  due  not  to  con- 
flicts between  State  and  Federal  pretensions,  but  to  other  ten- 
dencies equally  hostile  to  both  authorities. 

A  word  in  conclusion  as  to  the  separation  of  the  judicial 
from  the  other  two  departments,  a  point  on  which  the  framers 
of  the  Constitution  laid  great  stress.  The  functions  of  the 
legislature  are  more  easily  distinguished  from  those  of  the 
judiciary  than  from  those  of  the  executive.  The  legislature 
makes  the  law,  the  judiciary  applies  it  to  particular  cases  by 
investigating  the  facts  and,  when  these  have  been  ascertained, 
by  declaring  what  rule  of  law  governs  them.  Nevertheless 
there  are  certain  points  in  which  the  functions  of  the  two 
departments  touch,  certain  ground  which  is  debatable  between 
the  judiciary  on  the  one  hand  and  the  legislature  on  the  other. 
In  most  countries  the  courts  have  grown  out  of  the  legislature; 
or  rather,  the  sovereign  body,  which,  like  Parliament,  was 
originally  both  a  law  court  and  a  legislature,  has  delivered 
over  most  of  its  judicial  duties  to  other  persons,  while  re- 
taining some  few  to  be  still  exercised  by  itself. 

In  most  points  America  has  followed  the  principles  and 
practice  of  England.  Like  England,  she  creates  no  separate 
administrative  tribunals  such  as  exist  in  the  states  of  the 
European  continent,  but  allows  officials  to  be  sued  in  or  in- 
dicted before  the  ordinary  courts.  Like  England,  she  has 
given  the  judges  (i.e.  the  Federal  judges)  a  position  secured 
against  the  caprice  of  the  legislature  or  executive.  Like  Eng- 
land^ she  recognizes  judicial  decisions  as  law  until  some 


THE  FEDERAL  COURTS  2»3  ^ 

statute  has  set  them  aside.""  In  one  respect  ahc  hag  improved 
on  England — viz.  in  forbidding  the  legislature  to  exercise  the 
powers  of  a  criminal  court,  by  passing  acts  of  attainder  or  of 
pains  and  penalties,  measures  still  legal,  though  virtualij 
obsolete,  in  England."  In  others,  she  stands  behind  England. 
England  has  practically  ceaseil  to  use  one  branch  of  her 
Parliament  as  a  court  for  the  trial  of  impeachments.  America 
still  occasionally  throws  upon  one  House  of  Congress  this 
function;  which  though  it  is  ill  suited  to  an  ordinary  court 
of  justice,  is  scarcely  better  discharged  by  a  political  assembly. 
England  has  remitted  to  the  courts  of  law  the  trial  of  disputed 
parliamentary  elections;  America  still  reserves  these  for  com- 
mittees of  Congress.  Special  and  local  bills  which  vest  in 
private  hands  certain  rights  of  the  State,  sucJi  as  public 
franchises,  or  the  power  of  taking  private  property  against 
the  owner's  will,  are,  though  in  form  exercises  of  legislative 
power,  really  fitter  to  be  esarained  and  settled  by  judicial 
methods  than  by  the  loose  opinion,  the  private  motives,  the 
lobbying,  which  determine  legislative  decisions  where  the  con- 
trol of  public  opinion  is  insufficiently  provided  for.  England 
accordingly,  though  she  refers  such  bills  to  committees  of 
Parliament,  directs  these  committees  to  apply  a  quasi -judicial 
procedure,  and  to  decide  according  to  the  evidence  tendered. 
America  takes  no  such  securities,  but  handles  these  bills  like 
any  others.  Hure  therefore,  we  see  three  pieces  of  -ground  de- 
batable between  the  legislature  and  the  judiciary.  All  of  them 
originally  belonged  to  the  legislature.  All  in  America  still  be- 
long to  it.  England,  however,  has  abandoned  the  first,  has  de- 
livered over  the  second  to  the  judges,  and  treats  the  third  as 
matter  to  be  dealt  with  by  judicial  rather  than  legislative 
methods.  Such  points  of  difference  are  worth  noting,  because 
the  impression  has  prevailed  in  Europe  that  America  is  the 
country  in  which  the  province  of  the  judiciary  has  been  moat 
widely  extended. 

"ABBumlng  the  Htntut^  to  be  one  within  the  competence  o(  the 
leglatalure  which  has  passed  It, 

"Neither  Houbq  ot  Caagreas  can  punish  >  witnesH  tor  contempt,  alter 
-«be  fashion  ot  the  Brilisb  Parliament  ( Silboum  v.  Thoiapaon,  lOS  n.  8. 
»■  198).   See  note  to  Chapter  XXXIII.  poll. 


CHAPTER  XXIII 

THE  COURTS  AND  THE  CONSTITUTION 

No  feature  in  the  government  of  the  United  States  has 
awakened  so  much  curiosity  in  the  European  mind,  caused  so 
much  discussion,  received  so  much  admiration,  and  been  more 
frequently  misunderstood,  than  the  duties  assigned  to  the  Su- 
preme Court  and  the  functions  which  it  discharges  in  guard- 
ing the  ark  of  the  Constitution.  Yet  there  is  really  no  mystery 
about  the  matter.  It  is  not  a  novel  device.  It  is  not  a  com- 
plicated device.  It  is  the  simplest  thing  in  the  world  if  ap- 
proached from  the  right  side. 

In  England  and  many  other  modem  States  there  is  no 
difference  in  authority  between  one  statute  and  another.  All 
are  made  by  the  legislature :  all  can  be  changed  by  the  legisla^ 
ture.  What  are  called  in  England  constitutional  statutes,  such 
as  Magna  Charta,  the  Bill  of  Rights,  the  Act  of  Settlement, 
the  Acts  of  Union  with  Scotland  and  Ireland,  are  merely 
ordinary  laws,  which  could  be  repealed  by  Parliament  at  any 
moment  in  exactly  the  same  way  as  it  can  repeal  a  highway 
act  or  lower  the  duty  on  tobacco.  The  habit  has  grown  up 
of  talking  of  the  British  Constitution  as  if  it  were  a  fixed  and 
definite  thing.  But  there  is  in  England  no  such  thing  as  a 
Constitution  apart  from  the  rest  of  the  law :  there  is  merely  a 
mass  of  law,  consisting  partly  of  statutes  and  partly  of  de- 
cided cases  and  accepted  usages,  in  conformity  with  which  the 
government  of  the  country  is  carried  on  from  day  to  day,  but 
which  is  being  constantly  modified  by  fresh  statutes  and  cases. 
The  same  thing  existed  in  ancient  Rome,  and  everywhere  in 
Europe  a  century  ago.    It  is,  so  to  speak,  the  "natural,"  and 
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nsed  to  be  the  normal,  condition  of  things  in  all  countries, 
free  or  despotic. 

The  condition  of  America  ia  wholly  diifereot.  There  the 
name  Constitution  designates  a  particular  instrument  adopted 
in  1788,  amended  in  some  points  since,  which  is  the  foundation 
of  the  national  government.  This  Constitution  was  ratified 
and  made  binding,  not  hy  Congress,  hut  by  the  people  acting 
through  conventions  assembled  in  the  thirteen  States  which 
then  composed  the  Confederation.  It  created  a  legislature  of 
two  houses;  but  that  legislature,  which  we  call  Congress,  haa 
no  power  to  alter  it  in  the  smallest  particular.  That  which 
the  people  have  enacted,  the  people  only  can  alter  or  repeal. 

Here  therefore  we  observe  two  capital  differences  between 
England  and  the  United  States.  The  former  has  left  the  out- 
lines as  well  as  the  details  of  her  syetem  of  government  to  hi; 
gathered  from  a  multitude  of  statutes  and  cases.  The  latter 
has  drawn  them  out  in  one  comprehensive  fundamental  enact- 
ment. The  former  has  placed  these  so-called  constitutional 
laws  at  the  mercy  of  her  legislature,  which  can  abolish  when 
it  pleases  any  infititution  of  the  country,  the  Crown,  the  House 
of  Lords,  the  Established  Church,  the  House  of  Commons,  Par- 
liament itself."  The  latter  has  placed  her  Constitution  alto- 
gether out  of  the  reach  of  Congress,  providing  a  method  of 
amendment  whose  difSculty  ia  shown  by  the  fact  that  it  baa 
been  very  sparingly  used. 

In  England  Parliament  is  omnipotent.  In  America  Con- 
gress is  doubly  restricted.  It  can  make  laws  only  for  certain 
purposes  specified  in  tlie  Constitution,  and  in  legislating  for 
these  purposes  it  must  not  transgress  any  provision  of  the 
Constitution    itself.      The    stream    cannot    rise    above    ila 


tlcolar  Act.  becauBe  thai  Act 
Blon.  and.  ladeed,  anr  aubse 
provlslooB  repeals  ipto  facto 
at  Union  with  Scotland  (K  An 
Ibe  Union,  for  the  eatsblishn 
Id  Scotland,  to  be  "eBsentlal 
but  aome  of  those  prcvlBlDiiH 
uiea.)  Parllanient  could,  howi 
iDg  Itself,  leaving  no  lesfll  n 
aM».\a  be  aumuioned. 


ot  restrict  ItB  own  powers  by  any  por- 
mlght  be  repealed  In  a  subsequeat  bsb- 
uent  .4ct  laconslBtect  wUh  any  of  It* 
ihat  provision.  (For  Instance,  the  Act 
le.  c,  11)  declared  certain  provlalonB  of 
fat  of  Presbyterian  rbureh  gavemment 
and  [undainental  parts  al  the  Union,' 
have  been  altered  by  Bubaequent  atat- 
eor.  eMlngulflb  Itself  by  le«EUT  dtsaolv- 
iaizs  whereby  s  Bubsequeni   Parliaoient 
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Suppose,  however,  that  Congress  does  so  transgress,  or  does 
overpass  the  specified  purposes.  It  may  do  so  intentionally :  it 
is.  likely  to  do  so  inadvertently.  What  happens  ?  If  the  Con- 
stitution is  to  be  respected,  there  must  be  some  means  of 
securing  it  against  Congress.  If  a  usurpation  of  power  is 
attempted,  how  is  it  to  be  checked  ?  If  a  mistake  is  committed, 
who  sets  it  right? 

The  point  may  be  elucidated  by  referring  it  to  a  wider 
category,  familiar  to  lawyers  and  easily  comprehensible  by  lay- 
men, that  of  acts  done  by  an  agent  for  a  principal.  If  a  land- 
owner directs  his  bailiflE  to  collect  rents  for  him,  or  to  pay  debts 
due  to  tradesmen,  the  bailiff  has  evidently  no  authority  to  bind 
his  employer  by  any  act  beyond  the  instructions  given  him,  as, 
for  instance,  by  contracting  to  buy  a  field.  If  a  manufacturer 
directs  his  foreman  to  make  rules  for  the  hours  of  work  and 
meals  in  the  factory,  and  the  foreman  makes  rules  not  only  for 
those  purposes,  but  also  prescribing  what  clothes  the  workmen 
shall  wear  and  what  church  they  shall  attend,  the  latter  rules 
have  not  the  force  of  the  employer's  will  behind  them,  and  the 
workmen  are  not  to  be  blamed  for  neglecting  them. 

The  same  principle  applies  to  public  agents^  In  every 
country  it  happens  that  acts  are  directed  to  be  done  and  rules 
to  be  made  by  bodies  which  are  in  the  position  of  agents,  i.e. 
which  have  received  from  some  superior  authority  a  limited 
power  of  acting  and  of  rule-making,  a  power  to  be  used  only 
for  certain  purposes  or  under  certain  conditions.  Where  this 
power  is  duly  exercised,  the  act  or  rule  of  the  subordinate  body 
has  all  the  force  of  an  act  done  or  rule  made  by  the  superior 
authority,  and  is  deemed  to  be  made  by  it.  And  if  the  latter 
be  a  law-making  body,  the  rule  of  the  subordinate  body  is 
therefore  also  a  law.  But  if  the  subordinate  body  attempts  to 
transcend  the  power  committed  to  it,  and  makes  rules  for 
other  purposes  or  imder  other  conditions  than  those  specified 
by  the  superior  authority,  these  rules  are  not  law,  but  are  null 
and  void.  Their  validity  depends  on  their  being  within  the 
scope  of  the  law-making  power  conferred  by  the  superior  au- 
thority, and  as  they  have  passed  outside  that  scope  they  axe 
invalid.    They  do  not  justify  any  act  done  under  them  forbid- 
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iden  by  the  ordinary  law.    Tliey  ought  not  to  be  obeyed  or  in 
My  way  regarded  by  the  citizens,  because  they  are  not  law.^^,^^ 

The  eame  principle  applies  to  acts  done  by  an  execimve 
ofBcer  beyond  the  scope  of  his  legal  authority.  In  free  coun- 
■tries  an  individual  citizen  is  justified  in  disobeying  the  orders 
r(rf  a  magistrate  if  he  correctly  thinks  these  orders  to  bo  in 
excess  of  the  magistrate's  legal  power,  because  in  that  case 
they  are  not  really  the  orders  of  a  magistrate,  but  of  a  private 
person  affecting  to  act  as  a  magiatrate.  In  England,  for  in- 
stance, if  a  seeretary  of  state,  or  a  police  constable,  does  any 
act  which  the  citizen  affected  by  it  rightly  deems  unwarranted, 
the  citizen  may  resist,  by  force  if  necessary,  relying  on  the 
■Ordinar}'  courts  of  the  land  to  sustain  him.  This  is  a  conse- 
[ence  of  the  English  doctrine  that  all  executive  power  is 
Btrictly  limited  by  the  law,  and  is  indeed  a  corner-stone  of 
English  liberty.*  It  is  applied  even  as  against  the  dominant 
branch  of  the  legislature.  If  the  House  of  Commons  should 
act  in  excess  of  the  power  which  the  law  and  custom  of  Par- 
liament has  secured  to  it,  a  private  individual  may  resist  the 
officers  of  the  House  and  the  courts  will  protect  him  by  direct- 
ing him  to  be  acquitted  if  he  is  prosecuted,  or,  if  he  is  plaintiff 
in  a  civil  action,  by  giving  Judgment  in  his  favour. 

An  obvious  instance  of  the  way  in  which  rules  or  laws  made 
liy  subordinate  bodies  are  treated  is  afforded  by  the  bye-laws 
made  by  an  English  railway  company  or  municipal  corporation 
onder  powers  conferred  by  an  Act  of  Parliament,    So  long  aa 
tbeBe  bye-laws  are  within  the  scope  of  the  authority  which  the 
Act  of  Pariiameut  has  given,  they  are  good,  i.  e.  they  are  laws, 
just  as  much  as  if  enacted  in  the  Act.    If  they  go  beyond  it, 
they  are  bad,  that  is  to  say,  they  bind  nobody  and  cannot  be 
enforced.    If  a  railway  company  which  has  received  power  to 
make  bye-!aws  imposing  fines  up   to  the  amount  of  forty   | 
sliillinga,  makes  a  bye-law  punishing  any  person  who  enters  or   I 
quits  a  train  in  motion  with  a  fine  of  fifty  shillings  or  a  I 
'See  a.g  to  tbe  different  doctrine  Euid  practice  of  Ibe  European  con-    ' 
tinem.  and  parUcularly  as  to  the  "  admin  iBtrallve  Uw"  o!  France,  tbe 
iDBtrucllve  remarks  of  Mr.  Dicey  in  his  Laa   0/  the  ConttiCiillon.    The 
view  be  tbere  lakes   or  tbe  relation   oC  the  Federal  ConBtUutlon  to 
CODgrea*  coincides  In  most  poinla  wUb  thet  preaenled  In   the  prea- 
rat  cbapter.  vrblcti,  however,  was  written  before  his  book  appeared. 
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week's  imprUonment,  that  bve-la^r  is  invalid,  that  13  to  par.  It 
is  not  law  at  all,  and  no  magistrate  can  either  imprison  or 
impose  a  fine  of  fifty  shilUnp  on  a  person  accused  of  contra- 
vening it.  If  a  municipal  eorporaiion  has  been  by  statute  en^ 
powered  to  enter  into  contracts  for  the  letting  of  lands  vested 
in  it,  and  directed  to  make  bye-laws,  for  the  purpose  of  letting. 
which  shall  provide,  among  other  things,  for  the  advertising  of 
all  lands  intended  to  be  let,  and  if  it  malfes  a  bye-law  in  which 
no  provision  is  made  for  advertising,  and  under  that  bye-U" 
contracts  for  the  letting  of  a  piece  of  land,  the  letting  made  in 
pursuance  of  this  bye-law  is  void,  and  conveys  no  title  to  the 
purchaser.  All  this  is  obvious  to  a  lay  as  well  as  to  a  legal 
mind ;  and  it  is  no  lese  obvious  that  the  question  of  the  validity 
of  the  byo-law,  and  of  what^TIS-i^  done  under  it.  is  one  to 
he  decided  not  by  the  municipal  cor^ation  or  company,  but 
by  the  conrts  of  justice  of  the  land.     ^^ 

Now,  in  the  United  States  the  position  S^o^igress  may  lot 
this  purpose  be  compared  to  that  of  an  Engli^™'^"'<^'P3l  '^'' 
pnration  or  railway  company.  The  supreme  law^Ji^'^i^S  P'"''' 
is  the  People,  that  is,  the  qualified  voters,  acting  i^i  *  P'^ 
scribed  way.  The  people  have  by  their  supreme  lai^^tbe  Con- 
stitution, given  to  Congress  a  delegated  and  limited  j^^ver  ol 
legislation.  Every  statute  passed  under  that  power  colo't"'^ 
ably  to  the  Constitution  has  all  the  authority  of  the  CqJ"^' 
tutioa  behind  it.  Any  statute  passed  which  goes  beyond 
power  is  invalid,  and  incapable  of  enforcement.  It  la  in 
not  a  statute  at  all,  because  Congrcas  in  passing  it  was 
really  a  law-making  body,  hut  a  mere  group  of  private  persorf' 

There  is  of  course  this  enormous  difference  between  Coi| 
gress  and  any  subordinate  law-making  authority  in  Kngland 
that  Congress  is  supreme  within  its  proper  sphere,  the  p 
having  no  higher  permanent  organ  to  override  or  repeal 
statutes  as  Congress  may  pass  within  that  sphere;  whereas  in 
England  there  exists  in  Parliament  a  constantly  present 
supervising  authority,  which  may  at  any  moment  cancel  or 
modify  what  any  subordinate  body  may  have  enacted, 
whether  within  or  without  the  scope  of  its  delegated  powers 
Thie  is  a  momentous  distinction.     But  it  does  not  aff< 
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Bcial  point  which  I  deaire  to  illustrate,  viz.  that  »  statate 
ased  by  Congress  beyond  the  scope  of  its  powers  is  of  no 
ire  effect  than  a  bye-law  made  ultra  virpn  by  an  English 
jnicipality.  There  is  no  mystery  so  far:  there  is  merely  an 
plication  of  the  ordinary  principles  of  the  law  of  apeney. 
it  the  question  remains.  How  and  by  whom,  in  case  of  dis- 
te,  is  the  validity  or  invalidity  of  a  statute  to  be  determined  ? 
Such  determination  is  to  be  effected  by  setiing  the  statute 
ie  by  side  with  the  Constitution,  and  considering  whether 
ere  is  any  discrepancy  between  them.  Is  the  purpose  of  the 
itute  one  of  the  purposes  mentioned  or  implied  in  the  Con- 
tution?  Does  it  in  pursuing  that  purpose  contain  an\-thin^ 
lich  violates  any  clause  of  the  Constitution?  Sometimes 
is  is  a  simple  question,  which  an  intelligent  layman  may 
ewer.  More  frequently  it  is  a  difficult  one,  which  needs  not 
]y  the  subtlety  of  the  trained  lawyer,  but  a  knowledjre  of 
rmer  cases  which  have  thrown  light  on  the  same  or  a  similar 
int.  In  any  event  it  is  an  important  question,  whose  Bolu- 
m  onght  to  proceed  from  a  weighty  authority.  It  is  a 
estion  of  interpretation,  that  h,  of  determining  the  true 
waning  both  of  the  superior  law  and  of  the  inferior  law,  so 

to  discover  whether  they  are  inconsistent. 

Now  the  interpretation  of  laws  belongs  to  courts  of  justice, 

law  implies  a  tribunal,  not  only  in  order  to  direct  its  en- 
rcement  against  individuals,  but  to  adjust  it  to  the  facta, 
.  to  determine  its  precise  meaning  and  apply  that  meaning 

the  circumstances  of  the  particular  case.  The  legislature, 
lich  can  only  speak  generally,  makes  every  law  in  reliance  on 
is  power  of  interpretation.  It  is  therefore  obvious  that  the 
estion,  whether  a  congressional  statute  offends  against  tlic 
institution,  must  be  determined  by  the  courts,  not  merely 
?ause  it  is  a  question  of  legal  construction,  but  because  there 
nobody  else  to  determine  it.  Congress  cannot  do  so,  because 
ingress  is  a  party  interested.  If  such  a  body  as  Congress 
re  permitted  to  decide  whether  the  acts  it  had  passed  were 
istitntional,  it  would  of  course  decide  in  its  own  favour, 
d  to  allow  it  to  decide  would  be  to  put  the  Constitution  at 

mercy.    The  President  cannot,  because  he  is  not  a  lawyer, 
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and  he  also  may  be  personally  interested.  There  remain  only 
the  courts,  and  these  must  be  the  National  or  Federal  courts, 
because  no  other  courts  can  be  relied  on  in  such  cases.  So  far 
again  there  is  no  mystery  about  the  matter. 

Now,  however,  we  arrive  at  a  feature  which  complicates  the 
facts,  though  it  introduces  no  new  principle.  The  United 
States  is  a  federation  of  commonwealths,  each  of  which  has  its 
own  constitution  and  laws.  The  Federal  Constitution  not  only 
gives  certain  powers  to  Congress,  as  the  national  legislature, 
but  recognizes  certain  powers  in  the  States,  in  virtue  whereof 
their  respective  peoples  have  enacted  fundamental  State  laws 
(the  State  constitutions)  and  have  enabled  their  respective 
legislatures  to  pass  State  statutes.  However,  as  the  nation 
t^es  precedence  of  the  States,  the  Federal  Con8titution,which 
is  the  supreme  law  of  the  land  everywhere,  and  the  statutes 
duly  made  by  Congress  under  it,  are  preferred  to  all  State  con- 
stitutions and  statutes ;  and  if  any  conflict  arise  between  them, 
the  latter  must  give  way.  The  same  phenomenon  therefore 
occurs  as  in  the  case  of  an  inconsistency  between  the  Constitu- 
tion and  a  congressional  statute.  Where  it  is  shown  that  a 
State  constitution  or  statute  infringes  either  the  Federal  Con- 
stitution or  a  Federal  (i.e.  congressional)  statute,  the  State 
constitution  or  statute  must  be  held  and  declared  invalid. 
And  this  declaration  must,  of  course,  proceed  from  the  courts, 
nor  solely  from  the  Federal  courts;  because  when  a  State 
court  decides  against  its  own  statutes  or  constitution  in  favour 
of  a  Federal  law,  its  decision  is  final. 

It  will  be  observed  that  in  all  this  there  is  no  conflict  be- 
tween the  law  courts  and  any  legislative  body.  The  conflict  is 
between  different  kinds  of  laws.  The  duty  of  the  judges  is  as 
strictly  confined  to  the  interpretation  of  the  laws  cited  to 
them  as  it  is  in  England  or  France ;  and  the  only  difference  is 
that  in  America  there  are  laws  of  four  different  degrees  of 
authority,  whereas  in  England  all  laws  (excluding  mere  bye- 
laws.  Privy  Council  ordinances,  etc.)  are  equal  because  all 
proceed  from  Parliament.  These  four  kinds  of  American 
laws  are: — 
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I.  The  Federal  Constitution. 

11.  Federal  statutea. 

III.  State  constitution  a, 

IV.  State  statutes.' 


The  American  law  court  therefore  does  not  iteelf  enter  on 
any  conflict  with  tlie  legislature.  It  merely  secures  to  each 
Mud  of  law  its  due  authority.  It  does  not  even  preside 
over  a  conflict  and  decide  it,  for  the  relative  strength  of  each 
kind  of  law  has  been  settled  already.  All  the  court  does  is  to 
point  out  that  a  conflict  exists  between  two  laws  of  different 
degrees  of  authority.  Then  the  question  is  at  an  end,  for  the 
weaker  law  is  extinct.* 

This  is  tlie  abstract  statement  of  the  matter;  but  there  is 
aleo  an  historical  one.  Many  of  the  American  colonies  re- 
ceived charters  from  the  British  Crown,  which  created  or 
recognized  colonial  assemblies,  and  endowed  these  with  certain 
powers  of  making  laws  for  the  colony.  Such  powers  were  of 
course  limited,  partly  by  the  charter,  partly  by  usage,  and 
were  subject  fo  the  superior  authority  of  the  Crown  or  of  the 
British  Parliament.  Questions  Boraetimea  arose  in  colonial 
days  whether  the  statutes  made  by  these  assemblies  were  in 
excess  of  the  powers  conferred  by  the  charter ;  and  if  the 
statutes  were  found  to  be  in  excess,  they  were  held  invalid  by 
the  courts,  that  is  to  say,  in  the  first  instance,  by  the  colonial 
courts,  or,  if  the  matter  was  carried  to  England,  by  the  Privy 
Council." 

*0r  tbeae.  tbe  Federal  CoDatttutlon  prevails  agalnaC  all  otber  lawa. 
Federal  statutes.  If  made  '"  nir~""— "  or  and  contoroiably  to  the 
CoastltutiOQ,  prevail  against  fiL  and  IV.  II  in  excess  of  tbe  powers 
eracled  b;  the  Coaatitutloc,  tbe;  are  wboUy  Invalid.  A  State  conHtt- 
tutlon  fietda  to  I.  and  11.,  but  prevails  agaluHt  tbe  statutes  or  tbs 
State. 

Hlr  rather  a  Raw  baa  been  indicated  wblcb  makes  tbe  world  see  that 
If  tbe  view  of  the  court  be  correct,  tbe  law  la  In  fact  null.  The  court 
decides  nothing  but  tbe  case  berore  It:  and  anr  one  mar,  iF  be  thloliB 
tbe  court  wrong,  bring  up  a  rresb  caae,  raialng  agalu  tbe  question 
whether  tbe  law  1b  valid. 

■The  same  thing  happens  even  now  as  regards  the  British  colonlea. 
Tbe  (jueatlOQ  was  lately  argued  before  the  Privy  Council  wbolber  Ibe 
legislature  or  the  Dominion  of  Canada,  created  by  the  British  North 
America  Act  of  ]Sfl7  laa  imperial  statute),  bad  power  to  extinguish 
tbe  right  of  appeal  from  the  supreme  court  of  Canada  to  tbe  British 
QnesQ  Id  council. 
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When  the  thirteen  American  colonies  asserted  their  inde- 
pendence in  1776,  they  replaced  these  old  charters  by  new 
constitutions,*  and  by  these  constitutions  entrusted  their  re- 
spective legislative  assemblies  with  certain  specified  and 
limited  legislative  powers.  The  same  question  was  then 
liable  to  recur  with  regard  to  a  statute  passed  by  one  of  these 
assemblies.  If  such  a  statute  was  in  excess  of  the  power  which 
the  State  constitution  conferred  on  the  State  legislature,  or 
in  any  way  transgressed  the  provisions  of  that  constitution,  it 
was  invalid,  and  acts  done  under  it  were  void.  The  question, 
like  any  other  question  of  law,  came  for  decision  before  the 
courts  of  the  State.  Thus,  in  1786,  the  supreme  court  of 
Rhode  Island  held  a  statute  of  the  legislature  void,  on  the 
ground  that  it  made  a  penalty  collectible  on  summary  con- 
viction, without  trial  by  jury ;  the  colonial  charter,  which  was 
then  still  in  force  as  the  constitution  of  the  State,  having  se- 
cured the  right  of  trial  by  jury  in  all  cases.''  When  the  Con- 
stitution of  the  United  States  came  into  operation  in  1789, 
and  was  declared  to  be  paramount  to  all  State  constitutions 
and  State  statutes,  no  new  principle  was  introduced;  there 
was  merely  a  new  application,  as  between  the  nation  and  the 
States,  of  the  old  doctrine  that  a  subordinate  and  limited  legis- 
lature cannot  pass  beyond  the  limits  fixed  for  it.  It  was  clear, 
on  general  principles,  that  a  State  law  incompatible  with  a 
Federal  law  must  give  way;  the  only  question  was:  What 
courts  are  to  pronounce  upon  the  question  whether  such  in- 
compatibility exists?  Who  is  to  decide  whether  or  no  the 
authority  given  to  Congress  has  been  exceeded,  and  whether 
or  no  the  State  law  contravenes  the  Federal  Constitution  or  a 
Federal  statute? 

In  1789  the  only  pre-existing  courts  were  the  State  courts. 
If  a  case  coming  before  them  raised  the  point  whether  a  State 
constitution  or  statute  was  inconsistent  with  the  Federal  Con- 

*Connectlcut  and  Rhode  Island,  however,  went  on  under  the  old  char- 
tere,  with  which  they  were  well  content.  See,  as  to  this  whole  sub- 
ject, Chapter  XXXVII.,  on  State  Constitutions. 

^See,  as  to  this  interesting  case  (Trevette  v.  Weedon)^  the  first  In 
which  a  legislative  act  was  declared  unconstitutional  for  Incompati- 
bility with  a  State  constitution.  Cooley's  ConttUuUonal  JHmt^olfofw. 
p.  106  note. 
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titutioii  or  a  statute  of  Congress,  it  was  their  duty  to  decide 
",  like  any  other  point  of  lair.  But  their  decision  could  not 
tfely  be  accepted  aa  final,  because,  being  themselves  the  off- 
ering of,  and  amenable  to  the  State  governments,  tliey  would 
laturally  tend  to  uphold  State  laws  against  the  Federal  Con- 
titution  or  statutes.  Hence  it  became  necessary  to  call  in 
lourts  created  by  the  central  Federal  authority  and  co-ex- 
tensive with  it— that  is  to  say,  those  Federal  courts  which 
lave  been  already  described.  The  matter  seems  complicated, 
i  have  to  consider  not  only  the  superiority  of  the 
federal  Constitution  to  the  Federal  Congress,  but  also  the 
mperiority  of  both  the  Federal  Constitution  and  Federal 
tatutcs  to  all  State  laws.  But  the  principle  is  the  same  and 
Squally  simple  in  both  sets  of  cases.  Both  are  merely  in- 
s  of  the  doctrine,  that  a  law-making  body  must  not  ex- 
ceed its  powers,  and  that  when  it  has  attempted  to  exceed  its 
powers,  its  so-called  statutes  are  not  laws  at  all,  and  cannot  be 
enforced. 

In  America  the  supreme  law-mating  power  resides  in  the 
people  Whatever  they  enact  binds  all  courts  whatsoever.  AU 
other  law-making  bodies  are  subordinate,  and  the  enactments 
of  such  bodies  must  conform  to  the  supreme  law,  else  they  will 
perish  at  its  touch,  as  a  fishing  smack  goes  down  before  an 
ocean  steamer.  And  these  subordinate  enactments,  if  at  vari- 
ance with  the  supreme  law,  are  invalid  from  the  first,  although 
their  invalidity  may  remain  for  years  unnoticed  or  unproved. 
It  can  be  proved  only  by  the  decision  of  a  court  in  a  case 
which  raises  the  point  for  determination.  The  phenomenon 
cannot  arise  in  a  country  whose  legislature  is  omnipotent,  but 
naturally'  arises  wherever  we  find  a  legislature  limited  by  a 
Buperior  authority,  such  as  a  constitution  which  the  legislature 
cannot  alter. 

In  England  the  judges  interpret  Acta  of  Parliament  exactly 
as  American  judges  interpret  statutes  coming  before  them. 
•I  do  not  say  "nec«HBari!y.*  beoBuao  there  are  couniriea  on  the  Eu- 
ropean continent  wh^rc,  altbough  there  pxisti  a  constitution  superior 
to  the  leefatnlure.  tbe  courts  are  not  aUowed  to  bold  a  legislative  jLct 
IttTBlld.  because  Ihe  leglHlalure  )a  dcPtned  to  have  the  right  a!  taking 
fta  own  view  of  ihe  conatUutioD.  Thla  aeemB  to  be  the  case  botb  In 
•  and  In  swltzerlaiid. 
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If  they  find  an  Act  confliojing  with  a  decided  case,  thqr  prefer 
the  Act  to  the  case,  as  being  of  higher  authority.  As  between 
two  conflicting  Acts,  they  prefer  the  latter,  because  it  is  the 
last  expression  of  the  mind  of  Parliament.  If  they  misinter- 
pret the  mind  of  Parliament,  i,e.  if  they  construe  an  Act  in  a 
sense  which  Parliament  did  not  really  intend,  their  decision  is 
nevertheless  valid,  and  will  be  followed  by  other  courts*  until 
Parliament  speaks  its  mind  again  by  another  Act.  The  only 
difference  between  their  position  and  that  of  their  American 
brethren  is  that  they  have  never  to  distinguish  between  the 
authority  of  one  enactment  and  of  another,  otherwise  than  by 
looking  to  the  date,  and  that  they  have  therefore  never  to 
inquire  whether  an  Act  of  Parliament  was  invalid  when  first 
passed.  Invalid  it  could  not  have  been,  because  Parliament 
is  omnipotent,  and  Parliament  is  omnipotent  because  Par- 
liament is  deemed  to  be  the  people.  Parliament  is  not  a  body 
with  delegated  or  limited  authority.  The  whole  fulness  of 
popular  power  dwells  in  it.  The  whole  nation  is  supposed  to 
be  present  within  its  walls.^®  Its  will  is  law ;  or,  as  Dante  says 
in  a  famous  line,  "its  will  is  power.'* 

There  is  a  story  told  of  an  intelligent  Englishman  who, 
having  heard  that  the  Supreme  Federal  Court  was  created  to 
protect  the  Constitution,  and  had  authority  given  it  to  annul 
bad  laws,  spent  two  days  in  hunting  up  and  down  the  Federal 
Constitution  for  the  provisions  he  had  been  told  to  admire. 
No  wonder  he  did  not  find  them,  for  there  is  not  a  word  in  the 
Constitution  on  the  subject.    The  powers  of  the  Federal  courts 

*Tbat  Is,  by  other  courts  of  the  same  or  a  lower  degree  of  authority. 
A  court  of  the  same  authority  will,  however,  sometimes  differ  from  a 
decision  it  thinks  erroneous,  and  a  higher  court  wlU  not  hesitate  to 

do.  80. 

^he  old  writers  say  that  the  reason  why  an  Act  of  Parliament  re- 
quires no  public  notification  in  the  country  is  because  It  Is  deemed  to 
be  made  by  the  whole  nation,  so  that  every  person  is  present  at  the 
making  of  it.  It  is  certainly  true  that  the  orthodox  legal  view  of  Par- 
liament never  regards  it  as  exercising  powers  that  can.  In  any  sense, 
be  called  delegated.  A  remarkable  example  of  the  power  which  Par- 
liament can  exert,  as  ap  ultimately  and  completely  sovereign  body,  is 
afforded  by  the  Septennial  Act  (1  Geo.  I.  st.  2.  cap.  38).  By  this  stat- 
ute a  Parliament  in  which  the  House  of  Commons  had  been  elected  for 
three  years  only,  under  the  Triennial  Act  then  in  force,  prolonged  not 
only  the  possible  duration  of  future  Parliaments  but  its  own  term  to 
seven  years,  taking  to  itself  four  years  of  power  which  the  electors 
had  not  given  it. 
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are  the  aame  as  those  of  all  other  courts  in  civilized  countries, 
or  rather  they  differ  from  those  of  other  courts  by  defect  and 
not  by  excess,  being  limited  to  certain  classes  of  cases.  The 
so-called  "power  of  annulling  an  unconstitutional  statute"  ia 
a  duty  rather  than  a  power,  and  a  duty  incumbent  on  the 
humblest  State  court  when  a  case  raising  the  point  comes 
before  it  no  less  Ihnn  on  the  Supreme  Federal  Court  at  Waah- 
ington.  When  therefore  people  talk,  as  they  soinetimes  do, 
even  in  the  United  States,  of  the  Supreme  court  as  "the 
guardian  of  the  Constitution,"  they  mean  nothing  more  than 
that  it  is  the  final  court  of  appeal,  before  which  suits  involv- 
ing constitutional  questions  may  he  brought  up  by  the  parties 
for  decision.  In  so  far  the  phrase  is  legitimate.  But  the 
functions  of  the  Supreme  court  are  the  aame  in  kind  as  those 
of  all  other  courts,  Slate  as  well  as  Federal,  Its  duty  and 
theirs  18  simply  to  declare  and  apply  the  law ;  and  where  any 
court,  be  it  a  State  court  of  first  instance,  or  the  Federal  court 
of  last  instance,  fiurls  a  law  of  lower  authority  clashing  with  a 
law  of  higher  authority,  it  must  reject  the  former,  as  being 
really  no  law,  and  enforce  the  latter. 

It  is  therefore  no  mere  technicality  to  point  out  that  the  - 
American  judges  do  not.  as  Europeans  are  apt  to  say,  "control 
the  legislature,"  but  simply  interpret  the  law.  The  word 
"control"  is  misleading,  because  it  implies  that  the  person  or 
body  of  whom  it  is  used  possesses  and  exerts  discretionary  per- 
sonal Will.  Now  the  American  judges  have  no  will  in  the 
matter  any  more  than  has  an  English  court  when  it  interprets 
an  Act  of  Parliament.  The  will  that  prevails  is  the  will  of 
the  people,  expressed  in  the  Constitution  which  they  have 
enacted.  All  that  the  judges  have  to  do  is  to  discover  from 
the  enactments  before  them  what  the  will  of  the  people  is,  and 
apply  that  will  to  the  facts  of  a  given  case.  The  more  general 
or  ambiguous  the  language  which  the  people  have  used,  bo 
much  the  more  diificult  is  the  task  of  interpretation,  so  much 
greater  the  need  for  ability  and  integrity  in  the  judges.  But 
the  task  is  always  the  same  in  its  nature.  The  judges  have  no 
concern  with  the  motives  or  the  results  of  an  enactment,  other- 
^^e  than  as  these  may  throw  light  on  the  sense  in  which  the 
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enacting  authority  intended  it.  It  would  be  a  breach  of  duty 
for  them  to  express,  I  might  almost  say  a  breach  of  dnty 
to  entertain,  an  opinion  on  its  policy  except  so  far  as  its  policy 
explains  its  meaning.  They  may  think  a  statute  excellent  in 
purpose  and  working,  but  if  they  cannot  find  in  the  Constitu- 
tion a  power  for  Congress  to  pass  it,  they  must  brush  it  aside 
as  invalid.  They  may  deem  another  statute  pernicious,  b?it  if 
it  is  within  the  powers  of  Congress,  they  must  enforce  ii  To 
construe  the  law,  that  is,  to  elucidate  the  will  of  the  people  as 
supreme  lawgiver,  is  the  beginning  and  end  of  their  duty.^^ 

To  press  this  point  is  not  to  minimize  the  importance  of  the 
functions  exercised  by  the  judiciary  of  the  United  States,  but 
to  indicate  their  true  nature.  The  importance  of  those  func- 
tions can  hardly  be  exaggerated.  It  arises  from  two  facts. 
One  is  that  as  the  Constitution  cannot  easily  be  changed,  a  bad 
decision  on  its  meaning,  i.e.  a  decision  which  the  general  opin- 
ion of  the  profession  condemns,  may  go  uncorrected.  In  Eng- 
land, if  a  court  has  construed  a  statute  in  a  way  unintended 
or  unexpected.  Parliament  sets  things  right  next  session  by 
amending  the  statute,  and  so  prevents  future  decisions  to  the 
same  effect.  But  American  history  shows  only  one  instance  in 
which  an  unwelcome  decision  on  the  meaning  of  the  Constitu- 
tion has  been  thus  dealt  with,  viz.  the  decision,  that  a  State 
could  be  sued  by  a  private  citizen,^*  which  led  to  the  eleventh 
amendment,  whereby  it  was  declared  that  the  Constitution 
should  not  cover  a  case  which  the  court  had  held  it  did  cover. 

The  other  fact  which  makes  the  function  of  an  American 
judge  so  momentous  is  the  brevity,  the  laudable  brevity,  of  the 
Constitution.  The  words  ^f  that  instrument  are  general,  lay- 
ing down  a  few  large  principles.  The  cases  which  will  arise 
as  to  the  construction  of  these  general  words  cannot  be  fore- 

"** Suppose,  however,**  some  one  may  say,  "that  the  court  should  go 
beyond  its  duty  and  import  its  own  views  of  what  ought  to  be  the  law 
into  its  decision  as  to  what  is  the  law.  This  would  be  an  exercise  of 
judicial  will.*'  Doubtless  it  would,  but  it  would  be  a  breach  of  duty, 
would  expose  the  court  to  the  distrust  of  the  people,  and  might,  if 
repeated  or  pprsisted  in  in  a  serious  manner,  provoke  resistance  to 
the  law  as  laid  down  by  the  court.    See  Chapter  XXXIII.  p09L 

*^cc  above,  p.  258.  The  doctrine  of  the  Dred  Scott  case  (of  which 
more  anon)  was  set  aside  by  the  fourteenth  amendment,  but  that 
amendment  was  intended  to  effect  much  more  than  merely  to  correct 
the  court. 
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Igeen  (ill  they  arise.    When  they  do  ariee  the  generality  of  the 
iTrords  leaves  open  to  the  interpreting  juclirea  a  far  wider  field 
I  than  is  afforded  by  ordinary  gtahitea  which,  since  they  treat  of 
looe    particular    subject,    contnin    enactmentB    comparatively 
Fninute  and  precise.     Hence,  although  the  duty  of  a  court  is 
I  only  to  interpret,  the  considerations  affecting  interpretation 
f  are  more  numerous  than   in  the  case  of  ordinary  statutes, 
more  delicate,  larger  in  their  reach  and  scope.     They  some- 
timea  need  the  exercise  not  merely  of  legal  acumen  and  ju- 
dicial faimesB,  but  of  a  comprehension  of  the  nature  and 
[  methods  of  government  which  one  dooa  not  demand  from  the 
I  European  judge  who  walks  in  the  narrow  path  traced  for  him 
■  by  ordinary  statutes.     It  is  therefore  hardly  an  exaggeration   ' 
Kto  say  that  the  American  Constitution  as  it  now  stands,  with 
)  ihe  masB  of  fringing  decisions  which  explain  it,  is  a  far  more 
complete  and  finished  instrument  than  it  was  when  it  came 
fire-new  from  the  hands  of  the  Convention.    It  is  not  merely 
their  work  but  the  work  of  the  judges,  and  most  of  all  of  one 
man,  the  great  Chief-Justice  Marshall,  t*** 
I      The  march  of  democracy  in  England  has  disposed  English 
^writere  and  politicians  of  the  yery  school  which  thirty  or 
twenty  years  ago  pointed  to  America  aa  a  terrible  eiaraple, 
now  to  discover  that  her  republic  possesses  elements  of  sta- 
bility wanting  in  the  monarchy  of  the  mother  cooutn'.    They 
lament  that  England  should  have  no  supreme  court.     Some 
have  even  suggested  that  England  should  create  one.    They 
do  not  seem  to  perceive  that  the  dangers  they  discern  arise 
not  from  the  want  of  a  court  but  from  the  omnipotence  of  the 
British  Parliament.    They  ask  for  a  court  to  guard  the  British   . 
Constitution,  forgetting  that  Britain  has  no  constitution,  in 
the  American  sense,  and  never  had  one,  except  for  a  short 
space  Tinder  Oliver  Cromwell.    The  strongest  court  that  might 
be  set  up  in  England  could  elTect  nothing  so  long  as  Parlia-  j 
ment  retains  its  power  to  change  every  part  of  the  law,  in-  I 
eluding  al!  the  rules  and  doctrines  that  are  called  constitn-  i 
tional,    If  Parliament  were  to  lose  that  power  there  would  be 
no  need  to  create  a  supreme  court,  because  the  existing  judges 
of  the  land  would  necessarily  discharge  the  very  functions 
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which  American  judges  now  discharge.  If  Parliai.^ent  -r.  re 
to  be  split  up  into  four  parliaments  for  England,  S.^otiAn.  , 
Ireland,  and  Wales,  and  a  new  Federal  Assembly  were  to  e 
established  with  limited  legislative  powers,  powers  definp-^  by 
an  instrument  which  neither  the  Federal  AssemMv  ir^r  any 
of  the  four  parliaments  could  alter,  questions  would  lortliAith 
arise  as  to  the  compatibility  both  of  acts  passed  by  the  A?"^'}^)- 
bly  with  the  provisions  of  the  instrument,  and  of  acts  p;^>'.  -I 
by  any  of  the  four  parliaments  with  those  passed  by  the  As- 
sembly. These  questions  would  come  before  the  courts  rnd  l-e 
determined  by  them  like  any  other  question  of  law.  The  same 
thing  would  happen  if  Britain  were  to  en  tor  mb^  u  felrril 
pact  with  her  colonies,  creating  an  imperial  Council,  and  giv- 
ing it  powers  which,  though  restricted  by  the  pact  to  certain 
purposes,  transcended  those  of  the  British  Pariiament.  The 
interpretation  of  the  pact  would  belong  to  the  courts,  and  both 
Pariiament  and  the  supposed  Council  would  be  bound  by  that 
interpretation.^^  If  a  new  supreme  court  were  created  by 
Britain,  it  would  be  created  not  because  there  do  not  already 
exist  courts  capable  of  entertaining  all  the  questions  that 
could  arise,  but  because  the  parties  to  the  new  constitution 
enacted  for  the  United  Kingdom,  or  the  British  Empire  (as 
the  case  might  be),  might  insist  that  a  tribunal  composed  of 
persons  chosen  by  some  Federal  authority  would  be  more  cer- 
tainly impartial.  The  preliminary  therefore  to  any  such 
^'judicial  safeguard"  as  has  been  suggested  is  the  extinction  of 
the  present  British  Parliament  and  the  erection  of  a  wholly 
different  body  or  bodies  in  its  room. 

These  observations  may  suffice  to  show  that  there  is  nothing 
strange  or  mysterious  about  the  relation  of  the  Federal  conrts 
to  the  Constitution.  The  plan  which  the  Convention  of  1787 
adopted  is  simple,  useful,  and  conformable  to  general  l^al 
principles.  It  is,  in  the  original  sense  of  the  word,  an  elegant 
plan.  But  it  is  not  novel.  It  was  at  work  in  the  States  before 
the  Convention  of  1787  met.  It  was  at  work  in  the  thirteen 
colonies  before  they  revolted  from  England.    It  is  an  applica- 

"Assumlng,  of  course,  that  the  power  of  altering  the  pact  was  re- 
■erved  to  some  authority  superior  to  either  the  Council  or  Parliament. 
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a  of  old  and  familiar  legal  doctrines.  Such  novelty  as  there 
I  belongs  to  the  scheme  of  a  Supreme  or  Rigid  constitution, 
werving  the  ultimate  power  to  the  people,  and  limiting  in 
e  same  measure  tlie  power  of  a  legislature." 
"  It  is  nevertheless  true  that  there  la  no  part  of  the  American 
hayetem  which  reflects  more  credit  on  its  authors  or  has  worked 
better  in  practice.  It  has  had  the  advantage  of  relegating 
questionB  not  only  intricate  and  delicate,  but  peculiarly  liable 
to  excite  political  passions,  to  the  cool,  dry  atmosphere  of 
judicial  determination.  The  relations  of  the  central  Federal 
power  to  the  States,  and  the  amount  of  authority  which  Con- 
gress and  the  President  are  respectively  entitled  to  exercise, 
have  been  the  most  permanently  grave  questions  in  American 
Lliistory,  with  which  nearly  every  other  political  problem  has 
E.^ecome  entangled.  If  they  had  been  left  to  be  settled  by  Con- 
,  itself  an  interested  party,  or  by  any  dealings  between 
longress  and  the  State  legislatures,  the  dangers  of  a  conflict 
rould  have  been  extreme,  and  instead  of  one  civil  war  there 
Einight  have  been  several.  But  tlie  universal  respect  felt  for  tin; 
Constitution,  a  respect  which  growa  the  longer  it  stands,  haa 
disposed  men  to  defer  to  any  decision  which  sceniB  honestly 
and  logically  to  unfold  the  meaning  of  its  terms.  In  obeying 
sncb  a  decision  they  are  obeying,  not  the  judges,  but  the  people 
who  enacted  tlie  Constitution.  To  have  foreseen  that  the 
power  of  interpreting  the  Federal  Constitution  and  statutes, 
and  of  determining  whether  or  no  State  constitutions  and 
statutes  transgress  Federal  provisions,  would  he  sufficient  to 
prevent  struggles  between  the  National  government  and  the 

"Tbls  waa  clenrlr  atsled  b;  Jamta  Wllaoa  of  Pennsrlvanta,  one  ot 
the  deepest  tblokers  and  most  exact  reaaoners  amooe  the  memlii^rs  o[ 
the  ConveDtloQ  of  17S7,  SpeaHlns  of  the  Stale  conBtllutfona.  he  re- 
marked Ja  the  Peoaaylraola  Convenllon  of  1T88:  "Pcrbapa  aome  poli- 
tician who  has  not  considrred  wEth  Bufflctent  aecuracy  our  political 
■TBtema  would  observe  that  Id  our  governruentH  the  aupreme  power 
uraa  vested  lu  the  conalllutians.  This  opInloD  approaches  tbe  truth, 
but  does  not  reach  11.  The  truth  la  that  In  our  governmenta  tbe  au- 
preme, absolute,  and  uacontroUahle  power  remains  in  the  people.  As 
our  GonBtllutlona  are  superior  to  our  legislatures,  ao  the  people  are 
superior  to  our  cooBtltullons."— EUiofa  Iiebaffs,    11.  iXZ. 

Mr.  M-Kean,  apeaklng  In  the  enme  convention,  quoted  Locke's  CiBil 
GovernmenC  Ic.  2,  |  110,  and  c.  13,  ^  153)  aa  en  authority  [or  the  propo- 
altlon  that  the  powers  of  CoQEress  could  be  no  greater  than  the  poal- 
Utb  grant  might  convey.  | 
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State  governments,  required  great  insight  and  great  faith  in 
the  soundness  and  power  of  a  principle.  While  the  Constitu- 
tion was  being  framed  the  suggestion  was  made,  and  for  a 
time  seemed  likely  to  be  adopted,  that  a  veto  on  the  acts  of 
State  legislatures  should  be  conferred  upon  the  Federal  Con- 
gress. Discussion  revealed  the  objections  to  such  a  plan.  Its 
introduction  would  have  offended  the  sentiment  of  the  States, 
always  jealous  of  their  autonomy ;  its  exercise  would  have  pro- 
voked collisions  with  them.  The  disallowance  of  a  State 
statute,  even  if  it  did  really  offend  against  the  Federal  Con- 
stitution, would  have  seemed  a  political  move,  to  be  resented 
by  a  political  counter-move.  And  the  veto  would  often  have 
been  pronounced  before  it  could  have  been  ascertained  exactly 
how  the  State  statute  would  work,  sometimes,  perhaps,  pro- 
nounced in  cases  where  the  statute  was  neither  pernicious  in 
itself  nor  opposed  to  the  Federal  Constitution.  But  by  the 
action  of  the  courts  the  self-love  of  the  States  is  not  wounded, 
and  the  decision  annulling  their  laws  is  nothing  but  a  tribute 
to  the  superior  authority  of  that  supreme  enactment  to  whidi 
they  were  themselves  parties,  and  which  they  may  themselves 
desire  to  see  enforced  against  another  State  on  some  not  re- 
mote occasion.  However,  the  idea  of  a  veto  by  Congress  was 
most  effectively  demolished  in  the  Convention  by  Roger  Sher- 
man, who  acutely  remarked  that  a  veto  would  seem  to  recog- 
nize as  valid  the  State  statute  objected  to,  whereas  if  inconsist- 
ent with  the  Constitution  it  was  really  invalid  already  and 
needed  no  veto. 

By  leaving  constitutional  questions  to  be  settled  by  the 
courts  of  law  another  advantage  was  incidentally  secured.  The 
court  does  not  go  to  meet  the  question ;  it  waits  for  the  ques- 
tion to  come  to  it.  When  the  court  acts  it  acts  at  the  instance 
of  a  party.  Sometimes  the  plaintiff  or  the  defendant  may  be 
the  National  government  or  a  State  government,  but  far  more 
frequently  both  are  private  persons,  seeking  to  enforce  or  de- 
fend their  private  rights.  For  instance,  in  the  famous  case** 
which  established  the  doctrine  that  a  statute  passed  by  a  State 
repealing  a  grant  of  land  to  an  individual  made  on  certain 

^Fletcher  v.  Peck,  6  Cranch.  p.  87. 
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^^Knis  by  a  previous  statute  is  a  law  "impairing  the  obligation  ' 
Hn  a  contract,"  and  therefore  invalid,  nnder  Art.  i.  §  10  of  the 
^T'ederal  Constitution;  the  question  came  before  the  court  on 
an  action  by  one  Fletcher  against  one  Peck  on  a  covenant  con- 
tained in  a  deed  made  by  the  latter;  and  to  do  justice  be- 
tween plaintiff  and  defendant  it  was  necessarj'  to  examine  the 
validity  of  a  statute  passed  by  the  legislature  of  Georgia. 
This  method  has  the  merit  of  not  hurrying  a  question  on, 
but  leaving  it  to  arise  of  itself.  Full  legal  argument  on  both 
sidea  ia  secured  by  the  private  interests  which  the  parties  have 
in  setting  forth  their  contentions;  and  the  decision  when  pro- 
nounced, since  it  appears  to  be,  aa  in  fact  it  ia,  primarily  a 
decision  upon  private  rights,  obtains  that  respect  and  moral 
support  which  a  private  plaintiff  or  defendant  establishing  hia 
legal  right  ia  entitled  to  from  law-abiding  citizens.  A  State 
might  be  provoked  to  rcaiatance  if  it  saw,  as  soofi  as  it  had 
pfissed  a  statute,  the  Federal  government  inviting  the  Supreme 
court  to  declare  that  statute  invalid.  But  when  the  Federal 
authority  stands  silenl,  and  a  year  after  in  an  ordinary  action 
between  Smith  and  Jones  the  court  decides  in  favour  of  Jonea, 
who  argued  that  the  statute  on  which  the  plaintiff  relied  was 
invalid  because  it  transgressed  some  provision  of  the  Constitu- 
tion, everj'body  feels  that  Jones  was  justified  in  so  arguing, 
and  that  since  judgment  was  given  in  his  favour  he  must  be 
allowed  to  retain  the  money  which  the  court  has  found  to  be 
his.  and  the  statute  which  violated  his  private  right  must  fall 
to  the  ground. 

This  feature  has  particularly  excited  the  admiration  of  Con- 
tinental critice.  To  an  Englishman  it  seems  perfectly  natural, 
leeause  it  is  exactly  in  this  way  that  much  of  English  con- 
stitutional law  has  been  built  up.  The  English  courts  had 
indeed  no  rigid  documentary  constitution  hy  which  to  test  the 
ordinancea  or  the  executive  acts  of  the  Crown,  and  their  de- 
cisions on  constitutional  points  have  often  been  pronounced  in 
proceeding  to  which  the  Crown  or  its  ministers  were  parties. 
But  they  have  repeatedly  established  principles  of  the  greatest 
moment  by  judgments  delivered  in  cases  where  a  private  in- 
^tereet  was  involved,  grounding  themselves  either  on  a  statute 
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which  they  interpreted  or  on  sodl;  Oi.iiiT  decision.**  Lord 
Mansfield's  famous  declaration  t'  •  ■.]).« ry  was  l^ally  im- 
possible in  England  was  pronounced  ii.  ^uch  a  private  case. 
StockdaJe  v.  Hansard,  in  which  th<  lav.  rr  arding  the  publish- 
ing of  debates  in  Parliament  w.i-  -^•.  tr  5  was  an  action  by  a 
private  person  against  printers.  It  -nerican  method  of 
settling  constitutional  questions,  !'  •  ;  her  legal  questions, 
in  actions  between  private  parti«'^,  -^  '■  i*  fore  no  new  device, 
but  a  part  of  that  priceless  her)»a^'e  ^;*  f.:e  English  Common 
Law  which  the  colonists  carried  with  tnem  across  the  sea,  and 
which  they  have  preserved  and  developed  in  a  manner  worthy 
of  its  own  free  spirit  and  lofty  traditions. 

Europeans  commonly  suppose  that  the  functions  above  de- 
scribed as  pertaining  to  the  American  courts  are  peculiar  to 
and  essential  to  a  Federal  government.  This  is  a  mistake. 
They  are  not  peculiar  to  a  federation,  because  the  distinction 
of  fundamental  laws  and  inferior  laws  may  exist  equally  well 
in  a  unified  government,  did  exist  in  each  of  the  thirteen 
colonies  up  till  1776,  did  exist  in  each  of  the  thirteen  States 
from  1776  till  1789,  does  exist  in  every  one  of  the  forty-two 
States  now.  Nor  are  they  essential,  because  a  federation  may 
be  imagined  in  which  the  central  or  national  legislature  should 
be  theoretically  sovereign  in  the  same  sense  and  to  the  same 
full  extent  m  is  the  British  Pariiament.*'  The  component 
parts  of  any  confederacy  will  no  doubt  be  generally  disposed 
to  place  their  respective  State  rights  under  the  protection  of 
a  compact  unchangeable  by  the  National  legislature.  But  they 
need  not  do  so,  for  they  may  rely  on  the  command  which  as 
electors  they  have  over  that  legislature,  and  may  prefer  the 
greater  energy  which  a  sovereign  legislature  promises  to  the 
greater  security  for  State  rights  which  a  limited  legislature 

^*The  independence  (since  the  Revolution)  of  the  English  Judges  and 
of  the  American  Federal  Judges  has,  of  course,  largely  contributed  to 
make  them  trusted,  and  to  make  them  act  worthily  of  the  trust  re- 
posed in  them. 

"It  would  appear  that  in  the  Achsean  League  the  Assembly  (wbidi 
voted  by  cities)  was  sovereign,  and  could,  by  its  vote,  vary  the  temui 
of  the  Federal  arrangements  between  the  cities  forming  the  federa- 
tion; although  the  scantiness  of  our  data  and  what  may  be  called  the 
want  of  legal-mindedness  among  the  Greeks  make  this  and  similar 
questions  not  easy  of  determination. 


THE    COURTS    AND    THE    CONBTITtmON  2S3 

implies,  In  the  particular  case  of  America  it  is  abundantly 
clear  that  if  there  had  been  in  1787  no  States  jealous  of  their 
powers,  but  an  united  nation  creating  for  itself  an  improved 
frame  of  government,  the  organs  of  that  government  would 
have  been  limited  by  a  fundamental  law  just  as  they  are  now, 
because  the  nation,  fearing  and  distrusting  the  agents  it  was 
creating,  was  resolved  to  fetter  them  by  reserving  to  itself  the 
ultimate  and  over-riding  sovereignty. 

The  case  of  Switzerland  shows  that  the  American  plan  is 
not  the  only  one  possible  to  a  federation.  The  Swiss  Federal 
Court,  while  instituted  in  imitation  of  the  American,  is  not  the 
only  authority  competent  to  determine  whether  a  Cantonal  law 
is  void  because  inconsistent  with  the  Federal  Constitution,  for 
in  some  cases  recourse  must  he  had  not  to  the  Court  but  to  the 
Federal  Council,  which  is  a  sort  of  executive  cabinet  of  the 
Confederation.  And  the  Federal  Court  is  bound  to  enforce 
every  law  passed  by  the  Federal  legislature,  even  if  it  violate 
the  Constitution.  In  other  words,  the  Swiss  Constitution  has 
reserved  some  points  of  Cantonal  law  for  an  authority  not 
judicial  but  political,  and  has  made  the  Federal  legislature  the 
sole  judge  of  its  own  powers,  the  authorized  interpreter  of  the 
Constitution,  and  an  interpreter  not  likely  to  proceed  on 
purely  legal  grounds."  To  an  English  or  American  lawyer 
the  Swiss  copy  seems  neither  so  consistent  with  sound  theory 
nor  so  safe  in  practice  as  the  American  original.  But  the 
statesmen  of  Switzerland  felt  that  a  method  fit  for  America 
might  be  ill-fitted  for  their  own  country,  where  the  latitude 
given  to  the  executive  is  greater ;  and  the  Swiss  habit  of  con- 
stantly recurring  to  popular  vote  makes  it  less  necessary  to  re- 
strain the  legislature  by  a  permanently  enacted  instrument. 
The  political  traditions  of  the  European  continent  differ 
-fridely  from  those  of  England  and  America ;  and  the  Federal 
Judicature  is  not  the  only  Anglo-American  institution  which 
might  fail  to  thrive  anywhere  but  in  its  native  soil. 

"See,  upon  ibis  raaclnollng  aiibjeot,  iho  provlalons  of  the  Swiaa  Fed- 
i-r&l  ConalJtullcm  ol  1871.  arts.  lOZ.  Iin  and  111;  also  Dubs,  Baa  orf/enc- 
liehe  Hr-iAl  der  SfJiarizeriichrn  Eidiftiioixniiehnfl,  and  a  valuable 
pamphlet  by  M.  Ch.  Soldan,  enlltl^d  Ou  recotira  de  Droit  Publii:  au 
Tribunal  Fediral;  Dale,  1B8G.  Dr.  Dubs  was  hlmselC  the  author  of 
th«  plao  whereby  Ihe  Federal  leslalatnre  li  mads  the  arbiter  ol  lu 
^Mra  eooatllutlonBl  powers. 


CHAPTEB  XXIV 

THE  WORKING  OP  THE  COURTS 

Those  readers  who  have  followed  thus  far  the  account  given 
of  the  Federal  courts  have  probably  asked  themselves  how 
judicial  authorities  can  sustain  the  functions  which  America 
requires  them  to  discharge.     It  is  plain  that  judges,  when 
sucked  into  the  vortex  of  politics,  must  lose  dignity,  impar- 
tiality, and  influence.    But  how  can  judges  keep  out  of  poli- 
tics, when  political  issues  raising  party  passions  come  before 
them?    Must  not  constitutional  questions,  questions  as  to  the 
rights  under  the  Constitution  of  the  Federal  government 
against  the  States,  and  of  the  branches  of  the  Federal  govern- 
ment against  one  another,  frequently  involve  momentous  po- 
litical issues?    In  the  troublous  times  during  which  the  out- 
lines of  the  English  Constitution  were  settled,  controversy 
often  raged  round  the  courts,  because  the  decision  of  contested 
points  lay  in  their  hands.  .  When  Charles  I.  could  not  induce 
Parliament  to  admit  the  right  of  levying  contributions  which 
he  claimed,  and  Parliament  relied  on  the  power  of  the  purse 
as  its  defence  against  Charles  I.,  the  question  whether  ship- 
money  could  lawfully  be  levied  was  vital  to  both  parties,  and 
the  judges  held  the  balance  of  power  in  their  hands.    At  that 
moment  the  law  could  not  be  changed,  because  the  Houses  and 
the  king  stood  opposed :  hence  everything  turned  on  the  inter- 
pretation of  the  existing  law.  ^  In  America  the  Constitution  is 
at  all  times  very  hard  to  change:  much  more  then  must  po- 
litical issues  turn  on  its  interpretation.     And  if  this  be  so, 
must  not  the  interpreting  court  be  led  to  assume  a  control  over 
the  executive  and  l^slative  branches  of  the  government^  since 
it  has  the  power  of  declaring  their  acts  illegal  ? 
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J. .-.There  is  ground  for  thesi?  criticisms.    The  evil  they  point 

^TQ  has  occurred  and  may  recur.    But  it  occurs  very  rarely,  and 

may  be  averted  by  the  same  prudence  which  the  courts  have 

hitherto  generally  shown.    The  causes  which  have  enabled  the 

Federal  courts  to  avoid  it,  and  t(»  maintain  their  dignity  and 

I      influence  alraoBt  unshaken,  are  the  following: — 

■  The  Supreme  court — I  speak  of  the  Supreme  court  because, 
'qb  conduct  haa  governed  that  of  inferior  Federal  courts — has 
steadily  refused  to  interfere  in  purely  political  questions. 
Whenever  it  finds  any  discretion  given  to  the  President,  any 
executive  duty  imposed  on  him,  it  consider.^  the  manner  in 
which  he  exercises  his  discretion  and  discharges  the  duty  to 
be  beyond  its  province.  Whenever  the  Constitution  has  con- 
ferred a  power  of  logis!a!ing  upon  Congress,  the  court  declines 
to  inquire  whether  the  use  of  the  power  was  in  the  case  of  a 
particular  statute  passed  by  Congress  either  neccBsary  or  de- 
sirable, or  whether  it  was  e.terted  in  a  prudent  manner,  for  it 
holds  all  such  matters  to  be  within  the  exclusive  province  of 
Congress. 


'In  meBsurea  exclualvelr  of  a  political,  leglBlatlve.  ai 
cbarncler,  ll  la  plain  tbat,  as  the  aupreme  autborlty  as  lo 
tlons  belongs  to  Ibr  legislative  and  executive  deparlmenCB.  tber  cui 
Dut  be  re-examined  elsewhere.  Thua  Caagress.  bsvlne  tbe  power  t 
declare  war.  to  levy  taxes,  to  appropriate  money,  to  regulate  Inter 
courae  and  commerce  with  forelgQ  natloDa.  their  tnode  ol  executlD 
ibeae  powera  can  never  becotna  the  subject  of  i 
other  tribunal.  So  tbe  power  to  malie  treaClbH  belDK  codH 
PresliJeaC  and  Senate,  when  a  treaty  Is  properly  ratified, 
the  law  of  the  laod,  and  oo  other  tribunal  can  galnaay  Its  atlpula- 
tiooa.  Yet  cases  may  readily  be  imagined  In  which  a  lai  may  be  laid, 
or  a  treaty  made  upon  motives  and  erouads  wholly  beside  the  Ipteo- 
tlon  ot  the  CanBlItulioo.  The  remedy,  however.  In  such  csaes  Is  solely 
by  an  appeal  to  the  people  at  the  elections,  or  by  the  salutary  power 
et  ameodmeDI    provided   by   the  Cooslltutlon   Itself."' 

^  This  may  seem  a  vague  statement  of  the  principle  which  the 
court  lias  followed,  but  it  could  Ije  rendered  more  precise  only 
by  Betting  forth  the  instances  in  wliich  it  has  been  applied.  It 
has  enabled  the  court  to  avoid  an  immixture  in  political  strife 


'story.  Cvmmi 
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which  must  have  destroyed  its  credit,  has  deterred  it  from 
entering  the  political  arena,  where  it  would  have  been  weak, 
and  enabled  it  to  act  without  fear  in  the  sphere  of  pure  law, 
where  it  is  strong.  Occasionally,  however,  as  I  shal!  explain 
presently,  the  court  has  come  into  collision  with  the  execative, 
OccaBionally  it  has  been  required  to  give  decisions  which  have 
worked  with  tremendoua  force  on  politics.  The  most  famous 
of  these  was  the  Dred  Scott  case,^  in  which  the  Supreme 
court,  on  an  action  by  a  negro  for  assault  and  battery  against 
the  person  claiming  to  be  hia  master,  declared  that  a  slave 
taken  temporarily  to  a  free  State  and  to  a  Territory  in  which 
Congress  hnd  forbidden  slavery,  and  afterwards  returning  into 
a  slave  State  and  resuming  residence  there,  was  not  a  citizen 
capable  of  suing  in  the  Federal  courts  if  by  the  law  of  the 
slave  State  he  was  still  a  slave.  This  was  the  point  which 
actually  called  for  decision ;  but  the  majority  of  the  court,  for 
there  was  a  dissentient  minority,  went  further,  and  delivered 
a  variety  of  dicta  on  various  other  points  touching  the  legal 
status  of  negroes  and  the  constitutional  view  of  slavery.  This 
judgment,  since  the  language  used  in  it  seemed  to  cut  off  the 
hope  of  a  settlement  by  the  authority  of  Congress  of  the  then 
(1857)  pending  disputes  over  slavery  and  its  extension,  did 
much  to  precipitate  the  Civil  War. 

Some  questions,  and  among  them  many  which  involve  polit- 
ical issues,  can  never  come  before  the  Federal  courts,  because 
they  are  not  such  as  are  raisable  in  an  action  between  parties. 
Of  those  which  might  be  raised,  some  never  happen  to  arise, 
while  others  do  not  present  themselves  in  an  action  till  some 
time  after  the  statute  has  been  passed  or  act  done  on  which  the 
court  is  called  to  pronounce.  By  that  time  it  may  happen  that 
the  warmth  of  feeling  which  expressed  itself  during  debate  in 
Congress  or  in  the  country  has  passed  away,  while  the  judg' 
ment  of  the  nation  at  large  has  been  practically  pronounced 
upon  the  issue. 


,  19  How.  393.  There  IB  HO  Imneaae  llteruur* 
BOout  tuts  coat,  tbe  legal  polcte  involved  In  wblch  are  too  Dumeron* 
and  tecbnlcal  to  be  here  ataled.  It  ta  ootleeable  tbat  tbe  Bllng  ot  tbii 
decision  ]ay  rather  !□   the  obiler  dicta    than  Id  tbe  determlnallaa  at 
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Looking  upon  itself  as  a  pure  organ  of  the  law,  commia- 
Bioned  to  do  justice  between  man  and  man.  but  to  do  nothing 
more,  the  Supreme  court  baa  steadily  refused  to  decide  ab- 
stract queetiona,  or  to  give  opinions  in  adyance  by  way  of 
advice  to  the  executive.  When,  in  1793,  President  Washing- 
ton requested  its  opinion  on  the  construction  of  the  treaty  of 
1778  with  France,  the  judges  declined  to  comply.' 

This  restriction  of  the  court's  duty  to  the  determination  of 
concrete  cases  arisinig  in  suits  has  excited  bo  much  admiration 
from  De  Tocqueville  and  other  writers,  that  the  corresponding 
disadvantages  must  be  stated.    They  are  these: — 

To  settle  at  once  and  for  ever  a  disputed  point  of  constitu- 
tional law  would  often  be  a  gain  both  to  private  citizens  and  to 
the  organs  of  the  government.  Under  the  present  aystem 
there  is  no  certainty  when,  if  ever,  such  a  point  will  be  settled. 
Nobody  may  care  to  incur  the  trouble  and  expense  of  taking  it 
before  the  court.  A  suit  which  raises  it  may  be  compromised 
or  dropped. 

When  such  a  question,  after  perhaps  the  lapse  of  years, 
comes  before  Ihc  Supreme  court  and  is  determined,  the  de- 
termination may  be  different  from  what  the  legal  profession 
has  expected,  may  alter  that  which  has  been  believed  to  be  the 
law,  may  shake  or  overthrow  private  interests  based  upon  views 
now  declared  to  be  erroneous.'  These  are,  no  doubt,  draw- 
backs incident  to  every  system  in  which  the  decisions  of  courts 
play  a  great  part.  There  are  many  points  in  the  law  of  Eng- 
land which  are  uncertain  even  now,  because  they  have  never 
come  before  a  court  of  high  authority,  or,  having  been  decided 
different  ways  by  co-ordinate  courts,  have  not  b^en  carried 
the  final  court  of  appeal."  But  in  England,  if  the  incon- 
;ience  is  great,  it  can  he  removed  by  an  Act  of  Parliament, 
•Story.  Cemmentariet,  i  1671;  ct.  Marsbsll-s  Life  of  Waxhii^ton,  toI. 

*The  Dred  Scott  dfcLsfoa  In  18dT  declared  tbo  Missouri  coapromlae, 
carried  out  bj  Act  o[  CongreaB  In  1R!0.  to  have  been  beyond  the  pow- 
ers or  Congress,  nlilcb,  lo  be  sure,  bud  virtualljr  repealed  It  a  y»«r 
or  two  before  by  the  Kansas- Nebraska  leElslatloo,  DecIsIoDS  have 
been  gWeo  on  tbe  fourteenth  and  flfteeiith  amendmentH,  npsettlDB  or 
qnallfrlns  conKressioDal   legislation  peased  years  before. 

T^e  point  at  last  settled  In  Slarlin  v.  Holgute  by  the  House  ot 
horOa  will  ooeur  to  EOBlIsh  lawyers  ss  a  remarkable  lDstanc«. 
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and  it  can  hardly  be  so  great  as  it  may  be  in  America,  where, 
since  the  doubtful  point  may  be  the  true  construction  of  the 
fundamental  law  of  the  Union,  the  President  and  Congress 
may  be  left  in  uncertainty  as  to  how  they  shall  shape  their 
course.  With  the  best  wish  in  the  world  to  act  conformably 
to  the  Constitution,  these  authorities  have  no  means  of  ascer- 
taining before  they  act  what,  in  the  view  of  its  authorized  in- 
terpreters, the  true  meaning  of  the  Constitution  is.  Moved  by 
this  consideration,  five  States  of  the  Union  have  by  their 
Constitutions  empowered  the  governor  or  legislature  to  require 
the  written  opinions  of  the  judges  of  the  highest  State  court 
on  points  submitted  to  them/  But  the  President  of  the 
United  States  can  only  consult  his  attorney-general,^  and  the 
Houses  of  Congress  have  no  legal  adviser,  though  to  be  sure 
they  are  apt  to  receive  a  profusion  of  advice  from  their  own 
legal  members. 

I  return  to  notice  other  causes  which  have  sustained  the 
authority  of  the  court  by  saving  it  from  immersion  in  the 
turbid  pool  of  politics.  These  are  the  strength  of  professional 
feeling  among  American  lawyers,  the  relation  of  the  bench 
to  the  bar,  the  power  of  the  legal  profession  in  the  country. 
Proposing  to  describe  both  bar  and  bench  in  subsequent  chap- 
ters, I  will  only  now  remark  that  the  keen  interest  which  the 
profession  takes  in  the  law  secures  an  unusually  large  number 
of  acute  and  competent  critics  of  the  interpretation  put  upon 
the  law  by  the  judges.  Such  men  form  a  tribunal  to  whose 
opinion  the  judges  are  sensitive,  and  all  the  more  sensitive  be- 
cause the  judges,  like  those  oif  England,  but  unlike  those  of 
continental  Europe,  have  been  themselves  practising  counsel. 
The  better  lawyers  of  the  United  States  do  not  sink  their  pro- 
fessional sentiment  and  opinion  in  their  party  sympathies. 

•See  Chapter  XXXVTI.  pont.  There  exists  a  similar  provision  in  the 
statutes  creating  some  of  the  British  colonial  governments,  and  the 
Government  of  Ireland  Bill,  introduced  into  the  House  of  Commons  in 
1886.  but  defeated  there,  contained  (§25)  a  proviso  enabling  the  Lord- 
Lieutenant  of  Ireland,  or  a  Secretary  of  State,  to  refer  a  question  for 
opinion  to  the  Judicial  committee  of  the  Privy  Council. 

'The  President  sometimes,  for  the  benefit  of  the  public,  publishes  the 
written  opinion  of  the  attorney-general  on  an  important  and  doubtful 
point;  but  such  an  opinion  has  no  more  authority  than  what  it  may 
derive  front  the  professional  eminence  of  the  person  who's^veslt. 
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They  know  good  law  even  when  it  gnes  against  themselves,  and 
privately  condemn  as  bad  law  a  decision  none  the  leas  because 
it  benefits  their  party  or  their  client.  The  Federal  judge  who 
has  recently  quitted  the  ranks  of  the  bar  remains  in  sympathy 
with  it,  respects  its  ticws,  desires  its  approbation.  Both  his 
inbred  professional  habits,  and  his  respect  for  those  traditions 
which  the  bur  prizes,  restrain  him  from  pr<Ktituting  his  office 
to  party  objects.  Though  he  has  usually  been  a  politician,  and 
owes  his  promotion  to  his  party, his  political  trappings  drop  off 
him  when  he  mounts  the  Supreme  bench.  He  has  now  nothing 
to  fear  from  party  displeasnre,  becanse  he  is  irremovable  (ex- 
cept by  impeachment),  nothing  to  hope  from  party  favour, 
because  he  is  at  the  top  of  the  tree  and  can  climb  no  higher. 
Virtue  has  all  the  external  conditions  in  her  favour.  It  is 
true  that  virtue  is  compatible  with  the  desire  to  extend  the 
power  and  jurisdiction  of  the  court.  But  even  allowing  that 
this  motive  may  occasionally  sway  the  judicial  mind,  the  cir- 
ciunstances  which  surround  the  action  of  a  tribunal  debarred 
from  initiative,  capable  of  dealing  only  with  concrete  cases 
that  come  before  it  at  irregnlar  intervals,  unable  to  appro- 
priate any  of  the  sweets  of  power  other  than  power  itself,  make 
a  course  of  systematic  usurpation  more  difficult  and  less  se- 
ductive than  it  would  be  to  a  legislative  assembly  or  an  execu- 
tive council.  As  the  respect  of  the  bench  for  the  bar  tends  to 
keep  the  judges  in  the  straight  path,  so  the  respect  and  regard 
of  the  bar  for  the  bench,  a  regard  grounded  on  the  sense  of 
professional  brotherhood,  ensure  the  moral  influence  of  the 
court  in  the  country*.  The  bar  has  usually  been  very  powerful 
in  America,  not  onfy  as  being  the  only  class  of  educated  men 
who  are  at  once  men  of  afinirs  and  skilled  speakers,  but  aim 
because  there  has  been  no  nobility  or  territorial  aristocracy  to 
overshadow  it.'  Politics  have  been  lar^ly  in  its  hands,  and 
roust  remain  so  as  long  as  political  questions  continue  to  be 
involved  with  the  interpretation  of  constitutions.     For  the 

•ThU  proteaslonsl  interest  In  1a»  aecma  to  have   been  BlroilBer  la 
the  last  gcnprallDn  ihon  It  1b  now;  It  Is  even  now  stronger  ■-  « — -"■- 

■ban    In    Eagland.      Of   course  I    do   not  speak   or   f- 

who.  wbHe  caUlng  tSemselveB  lawyprs.  arc  r-~'-  " 
lil8,  but  of  the  ruBular  army  of  praotltlone 
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first  sixty  or*  seventy  years  of  the  Bepublic  the  leading  states- 
men were  lawyers,  and  the  lawyers  as  a  whole  moulded  and 
led  the  public  opinion  of  the  country.  Now  to  the  better  class 
of  American  lawyers  law  was  a  sacred  science,  and  the  high- 
est court  which  dispensed  it  a  sort  of  Mecca,  towards  which 
the  faces  of  the  faithful  turned.  Hence  every  constitutional 
case  before  the  Supreme  court  was  closely  watched,  the  rea- 
sonings of  the  court  studied,  and  its  decisions  appreciated  as 
law  apart  from  their  bearing  on  political  doctrines.  I  have 
heard  elderly  men  describe  the  interest  with  which,  in  their 
youth,  a  famous  advocate  who  had  gone  to  Washington  to 
argue  a  case  before  the  Supreme  court  was  welcomed  by  the 
bar  of  his  own  city  on  his  return,  how  the  rising  men  crowded 
round  him  to  hear  what  he  had  to  tell  of  the  combat  in  that 
arena  where  the  best  intellects  of  the  nation  strove,  how  the 
respect  which  he  never  failed  to  express  for  the  ability  and 
impartiality  of  the  court  communicated  itself  to  them,  how  ad- 
miration bred  acquiescence,  and  the  whole  profession  accepted 
expositions  of  the  law  imexpected  by  many,  perhaps  unwelcome 
to  most.  When  it  was  felt  that  the  judges  had  honestly  sought 
to  expound  the  Constitution,  and  when  the  cogency  of  their 
reasonings  was  admitted,  resentment,  if  any  there  had  been, 
passed  away,  and  the  support  which  the  bar  gave  to  the  court 
ensured  the  obedience  of  the  people. 

That  this  factor  in  the  maintenance  of  judicial  influence 
proved  so  potent  was  largely  due  to  the  personal  eminence  of 
the  judges.  One  must  not  call  that  a  result  of  fortune  which 
was  the  result  of  the  wisdom  of  successive  Presidents  in 
choosing  capable  men  to  sit  on  the  supreme  Federal  bench. 
Yet  one  man  was  so  singularly  fitted  for  the  office  of  chief 
justice,  and  rendered  such  incomparable  services  in  it,  that 
the  Americans  have  been  wont  to  regard  him  as  a  special  gift 
of  favouring  Providence.  This  was  John  Marshall,  who  pre- 
sided over  the  Supreme  court  from  1801  till  his  death  in  1835 
at  the  age  of  seventy-seven,  and  whose  fame  overtops  that  of 
all  other  American  judges  more  than  Papinian  overtops  the 
jurists  of  Rome  or  Lord  Mansfield  the  jurists  of  England. 
No  other  man  did  half  so  much  either  to  develop  the  Constita- 
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tion  by  espounding  it,  or  to  secure  for  the  judiciary  its  right- 
ful place  in  the  govcrnnieDt  as  the  living  voice  of  the  Consti- 
tution, No  one  vindicated  more  strenuously  the  duty  of  the 
oonrt  to  estahlish  (he  authority  of  the  fundamental  law  of  the 
land,  no  one  abstained  more  scrupulously  from  trespaseing  on 
the  field  of  executive  administration  or  political  controversy. 
The  admiration  and  respect  which  he  and  liis  colieagues  won 
for  the  court  remain  its  bulwark:  the  traditions  which  ' 
formed  under  him  and  them  have  continued  in  general  to 
guide  the  action  and  elevate  the  sentiments  of  their  suceessora. 
Nevertheless,  the  court  has  not  always  had  smooth  seas  to 
navigate.  It  has  more  than  once  been  shaken  by  blasts  of  un- 
popularity. It  has  not  infrequently  found  itself  in  conflict 
with  other  authorities. 

The  first  attacks  arose  out  of  its  decision  that  it  had  juris- 
diction to  entertain  suils  hy  private  persons  against  a  State.* 
This  point  was  set  at  rest  by  the  eleventh  amendment ;  but  the 
States  then  first  learnt  to  fear  the  Supreme  court  as  an 
antagonist.  In  1801,  in  an  application  requiring  the  secretary 
of  state  to  deliver  a  commission,  it  declared  itself  to  have  the 
power  to  compel  an  executive  officer  to  fulfil  a  ministerial  duty 
affecting  the  rights  of  individuiils.'"  President  Jefferson  pro- 
tested angrily  against  this  claim,  but  it  has  been  repeatedly 
reasserted,  and  is  now  undoubted  law.  It  was  in  this  same 
case  that  the  conrt  first  explicitly  asserted  its  duty  to  treat  as 
invalid  an  Act  of  Congress  inconsistent  with  the  Constitu- 
tion," In  1806  it  for  the  first  time  pronounced  a  State  statute 
void;  in  1816  and  1821  it  rendered  decisions  establishing  ita 
authority  as  a  supreme  court  of  appeal  from  State  eourli  on 
"federal  questions,"  and  unfolding  the  full  meaning  of  tlie 
doctrine  that  the  Constitution  and  Acts  of  Congress  duly  made 
in  pursuance  of  the  Constitution  are  the  fundamental  and  su- 

'ChUholm  V.  Georgia;  see  obove.  p.  2BS. 

*•  Marbury  v.  ifad£*on,  I  Cranch.  137.  In  this  ease  the  court  refused 
to  tasue  the  mandamus  ashed  for,  but  upon  the  grouna  that  lbs  statute 
at  Congress,  giving  lo  the  Supreme  court  original  lurlsdlcUon  to  1(- 
■ue  a  iDBDclaiiius,  waa  Incooslatent  with  the  Coustitutlon.  See  also 
Sendal  v.  United  State*.  12  Peters,  816;  United  Statea  v,  Schurs,  101 
D.  a.  3T8. 

'*Th1s.  however,  ia  a  power  which  It  has  rare!}'  been  found  ueceMarr 
U  eiert.    See  Dr.  .Andrew's  Manual  of  the  Com 
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preme  law  of  the  land.  This  was  a  doctrine  which  had  not 
been  adequately  apprehended  even  by  lawyers,  and  its  develop- 
ment, legitimate  as  we  now  deem  it,  roused  opposition.  The 
Democratic  party  which  came  into  power  under  President 
Jackson  in  1829,  was  specially  hostile  to  a  construction  of  the 
Constitution  which  seemed  to  trench  upon  State  rights,**  and 
when  in  1832  the  Supreme  court  ordered  the  State  of  Georgia 
to  release  persons  imprisoned  under  a  Georgian  statute  which 
the  court  declared  to  be  invalid,**  Jackson,  whose  duty  it  was 
to  enforce  the  decision  by  the  executive  arm,  remarked,  **John 
Marshall  has  pronounced  his  judgment:  let  him  enforce  it  if 
he  can."  The  successful  resistance  of  Georgia  in  the  Cherokee 
dispute**  gave  a  blow  to  the  authority  of  the  court,  and  marked 
the  beginning  of  a  new  period  in  its  history,  during  which,  in 
the  hands  of  judges  mostly  appointed  by  the  Democratic  party, 
it  made  no  further  advance  in  power. 

In  1857  the  Dred  Scott  judgment,  pronounced  by  a  ma- 
jority of  the  judges,  excited  the  strongest  outbreak  of  dis- 
pleasure yet  witnessed.  The  Republican  party,  then  rising 
into  strength,  denounced  this  decision  in  the  resolutions  of 
the  convention  which  nominated  Abraham  Lincoln  in  1860, 
and  its  doctrine  as  to  citizenship  was  expressly  negatived  in 
the  fourteenth  constitutional  amendment  adopted  after  the 
War  of  Secession. 

It  was  feared  that  the  political  leanings  of  the  judges  who 
formed  the  court  at  the  outbreak  of  the  war  woidd  induce 
them  to  throw  legal  diflBculties  in  the  prosecution  of  the  meas- 
ures needed  for  re-establishing  the  authority  of  the  Union. 

"Martin  Van  Buren  (President  1837-41)  expressed  the  feeling  of  the 
bulk  of  his  party  when  he  complained  bitterly  of  the  encroachments 
of  the  Supreme  court,  and  declared  that  it  would  never  have  been  cre- 
ated had  the  people  foreseen  the  powers  it  would  acquire. 

*^his  was  only  one  act  iii  the  long  struggle  of  the  Cherokee  Indians 
against  the  oppressive  conduct  of  Georgia — conduct  which  the  court 
emphatically  condemned,  though  it  proved  powerless  to  help  the  un- 
happy Cherokees. 

*^The  matter  did  not  come  to  an  absolute  conflict,  because  before  the 
time  arrived  for  the  court  to  direct  the  United  States  marshal  of  the 
district  of  Georgia  to  summon  the  posse  comitatus  and  the  President 
to  render  assistance  in  liberating  the  prisoners,  the  prisoners  sub- 
mitted to  the  State  authorities,  and  were  thereupon  released.  They 
probably  believed  that  the  imperious  Jackson  would  persist  in  his 
hostility  to  the  Supreme  court. 
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These  fears  proved  imgroundet!,  although  snine  contests  axoee 
as  to  the  right  of  officers  in  the  Federal  army  to  diar^ard 
writs  of  habeas  corpus  issued  hy  the  court."  In  186S,  having 
then  become  Republican  in  its  sympathies  by  the  appointment 
of  new  members  as  the  older  judges  disappeared,  it  ten<iet!  to 
siistain  the  congressional  plan  of  reco  us  tract  ion  which  Presi- 
dent Johnson  desired  to  defeat,  and  in  subsequent  cases  it  has 
^ven  effect  to  most,  though  not  to  all,  of  the  statutes  passed 
by  CongresB  under  the  three  amendments  which  abolished 
slavery  and  secured  the  rights  of  the  negroes.  In  186S  it  re- 
fused to  entertain  proceedings  instituted  for  the  purpose  of 
forbidding  the  President  to  execuf*  the  Reconstruction  Acts. 
Two  of  its  later  acta  are  thought  by  some  to  have  affected 
public  confidence.  One  of  these  was  the  reversal,  first  in  1871, 
and  again,  upon  broader  hut  not  inconsistent  grounds,  in  1884, 
of  the  decision  given  in  1870,  which  declared  invalid  the  Act 
of  Congress  making  gOTemment  paper  a  legal  tender  for  debts. 
The  original  decision  of  18~0  was  rendered  hy  a  majority  of 
five  to  three.  The  court  was  afterwards  changed  hy  the  crea- 
tion of  an  additional  judgeship."  and  by  the  appointment  of  a 
new  member  to  fill  a  vacancy  which  occurred  after  the  settle- 
ment, though  before  the  deliver)',  of  the  Rrst  decision.  Then 
the  question  was  brought  up  again  in  n  new  case  between 
different  parties,  and  decided  in  the  opposite  sense  (i.e.  in 
favour  of  the  power  of  Congress  to  pass  legal  tender  Acta) 
bv  a  mnjority  of  five  to  four.  Finally,  in  1884,  another  suit 
having  brought  up  a  point  practically  the  same,  though  under 
a  later  statute  passed  hy  Congress,  the  court  determined  with 
nnly  one  dissentient  voice  that  the  power  existed."  This  last 
decision  excited  some  eritieism,  especially  among  the  more 
conservative  lawyers,  because  it  seemed  to  remove  restrictions 
hitherto  supposed  to  exist  on  the  authority  of  Congress,  recog- 

"See.  8S  to  thpse,  the  article  "Habeas  CorpuE."  by  Mr.  Alex.  Jobo- 
HloD.  la  the  Ameriran  Cvelop^ia  of  Political  Sclft':".  And  consider 
Ihe  very  important  ileclfllon  In   Ez  parte  Kiltiirtin.i  Wall.  139. 

"Appointed,  however,  under  an  Act  passed  in  April,  ISBB. 

"Ttic  earlier  decltilaii  in  favour  ot  Ihe  power  deduced  It  from  war 
powers,  the  later  from  IbO  general  aovereltntl/  of  (he  national  ec- 
cmmeni.  See  J?HflAurn  v.  Oriirv>old,S  Wall.  6ni:  /.effal  Tenier  Com, 
^X  Wall,  ill:   Juittiard  t.   Grfrnman,   110  U.  8.  42L 
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nizing  the  right  to  establish  a  forced  paper  currenqr  as  an 
attribute  of  the  sovereignty  of  the  national  government.  But 
be  the  decision  right  or  wrong,  a  point  on  which  high  author- 
ities are  still  divided/®  the  reversal  by  the  highest  court  in 
the  land  of  its  own  previous  decision  may  have  tended  to  un- 
settle men's  reliance  on  the  stability  of  the  law;  while  the 
manner  of  the  earlier  reversal,  following  as  it  did  on  the 
creation  of  a  new  judgeship  and  the  appointment  of  two  jus- 
tices, both  known  to  be  in  favour  of  the  view  which  the 
majority  of  the  couri;  had  just  disapproved,  disclosed  a  weak 
point  in  the  constitution  of  the  tribunal  which  may  some  day 
prove  fatal  to  its  usefulness. 

The  other  misfori^une  was  the  interposition  of  the  court  in 
the  presidential  electoral  count  dispute  of  1877.^®  Most  people 
now  admit  that  Mr.  Tilden  and  not  Mr.  Hayes  ought  to  have 
been  declared  elected  in  that  year.  But  the  five  justices  of  the 
Supreme  court  who  were  included  in  the  electoral  commission 
then  appointed  voted  on  party  lines  no  less  steadily  than  did 
the  senators  and  representatives  who  sat  on  it.  ,  A  function 
scarcely  judicial,  and  ceri:ainly  not  contemplated  by  the  Con- 
stitution, was  then  for  the  first  time  thrown  upon  the  ju- 
diciary, and  in  discharging  it  the  judiciary  acted  exactly  like 
non- judicial  persons. 

Notwithstanding  this  occurrence,  which  after  all  was  quite 
exceptional,  the  credit  and  dignity  of  the  Supreme  couri;  stand 
very  high.  No  one  of  its  members  has  ever  been  suspected  of 
corruption,  and  comparatively  few  have  allowed  their  political 
sympathies  to  disturb  their  official  judgment.  Though  for 
many  years  back  every  President  has  appointed  only  men  of 
his  own  party,  and  frequently  leading  politicians  of  his  own 
party,^®  the  new-made  judge  has  left  partisanship  behind  him, 

"See  the  pamphlets  of  Mr.  George  Bancroft  and  Mr.  R.  C.  Bfac- 
Murtrle,  an  article  In  the  Amer.  Law  Review^  Iv.  768,  by  Mr.  (Justice) 
O.  W.  Holmes,  and  an  article  in  the  Harvard  Law  Review  for  Mmy. 
1887,  by  Mr.  James  B.  Thayer,  of  the  Harvard  Law  School. 

*^ee  above,  p.   51. 

^  have  heard  American  lawyers  express  surprise,  as  weU  as  admi- 
ration, at  the  occasional  departures  in  England  (as  notably  in  the  re- 
cent case  of  Lord  Justice  Holker,  who,  having  been  Attorney-General 
of  one  party,  was,  in  respect  of  his  eminent  merits,  appointed  Lord 
Justice  of  Appeal  by  the  other)  from  the  practice  of  political  appoint- 
ments to  judicial  ofUce.     Such  non-political  appointments  are,  how* 
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while  no  doubt  usually  retaining  that  bias  or  tendency  of  his 
mind  which  party  training  prodncta.  In  1885  all  the  judges 
but  three  belonged  to  the  Republican  party,  but  although  the 
Democrats,  then  coming  into  power,  regretted  this,  and  wel- 
comed the  proapect  of  putting  in  their  own  men  as  vacancies 
might  occur,  the  circumstance  did  not  affect  their  respect  for 
the  court  and  their  faith  in  its  uprightness.  The  desire  for 
an  equal  representation  of  both  parties  is  baaed,  not  on  any 
fear  that  suitors  will  suffer  from  the  influence  of  party  spirit, 
hut  on  the  feeling  that  when  any  new  constitutional  question 
arises  it  is  right  that  the  tendencies  which  have  characterized 
the  Democratic  view  of  the  Constitution  should  be  duly  repre- 
sented over  against  those  snpposed  to  influence  the  Be- 
publicans. 

Apart  from  these  constitutional  questions,  the  value  of  the 
Federal  courts  to  the  country  at  large  has  been  inestimable. 
They  have  done  much  to  meet  the  evils  which  an  elective  and 
ill-paid  State  judiciary  inflicts  on  some  of  the  newer  and  a. 
few  even  of  the  older  States.  The  Federal  Circuit  and  District 
judges,  small  as  are  their  salaries,  are  in  most  States  individ- 
nally  superior  men  to  the  State  judges,  because  the  greater 
security  of  tenure  induces  abler  men  to  accept  the  post.  Being 
irremovable,  tJiey  feel  themselves  independent  of  parties  and 
politicians,  whom  the  elected  State  judge.holding  for  a  limited 
term,  may  be  tempted  to  conciliate  with  a  view  to  re-election. 
Plaintiffs,  therefore,  when  they  have  a  choice  of  suing  in  a 
State  court  or  a  Federal  court,  frequently  prefer  the  latter; 
and  the  litigant  who  belongs  to  a  foreign  country,  or  to  a 
different  State  from  that  in  which  his  opponent  resides,  may 
think  his  prospects  of  an  unbiased  decision  better  before  it 
ihan  before  a  State  tribunal. 

Federal  judgeships  of  the  second  and  third  rank  (Circuit 
and  District)  are  invariably  given  to  the  members  of  the  Presi- 
dent's party,  and  by  an  equally  well-established  usage,  to  per- 
sons resident  in  the  State  or  States  where  the  circuit  or  district 
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court  is  held. .  But  cases  of  corruption,  or  even  of  pronounced 
partisanship,  are  practically  unknown.  The  chief  present  de- 
fect is  the  inadequacy  of  the  salaries  of  the  District  judges, 
and  the  insufficiency  of  the  staff  in  the  more  populous  com- 
mercial States  to  grapple  with  the  vast  and  increasing  business 
which  flows  in  upon  them.  So  too,  in  the  Supreme  court, 
arrears  have  so  accumulated  that  it  is  now  more  than  three 
years  from  the  time  when  a  cause  is  entered  before  it  can  come 
on  for  hearing.  Some  have  proposed  to  meet  this  evil  by 
limiting  the  right  of  appeal  to  cases  involving  a  considerable 
sum  of  money;  but  a  better  remedy  might  be  to  divide  the 
Supreme  court  into  two  divisional  courts  for  the  hearing  of 
ordinary  suits,  reserving  for  the  full  court  points  affecting 
the  construction  of  the  Constitution. 

One  question  remains  to.  be  put  and  answered. 

The  Supreme  court  is  the  living  voice  of  the  Constitution*^ 
— that  is,  of  the  will  of  the  people  expressed  in  the  funda- 
mental law  they  have  enacted.  It  is,  tiierefore,  as  some  one 
has  said,  the  conscience  of  the  people,  who  have  resolved  to 
restrain  themselves  from  hasty  or  xmjust  action  by  placing 
their  representatives  under  the  restriction  of  a  permanent  law. 
It  is  the  guarantee  of  the  minority,  who,  when  threatened  by 
the  impatient  vehemence  of  a  majority,  can  appeal  to  this 
permanent  law,  finding  the  interpreter  and  enforcer  thereof 
in  a  court  set  high  above  the  assaults  of  faction. 

To  discharge  these  momentous  functions,  the  court  must  be 
stable  even  as  the  Constitution  is  stable.    Its  spirit  and   <« 
must  be  that  of  the  people  at  their  best  moments.     It  jr.- 
resist  transitory  impulses,  and  resist  them  the  more  firmly  ^ 
more  vehement  they  are.     Entrenched  behind  impreguahn 
ramparts,  it  must  be  able  to  defy  at  once  the  open  attack'  '^■ 
the  other  departments  of  the  government,  and  the  more  i..  *- 
gerous,  because  impalpable,  seductions  of  popular  sentimo"-,. 

Does  it  possess,  has  it  displayed,  this  strength  and  stabiji"  v  f 

"The  Romans  caUed  their  chief  judicial  officer  ""the  living  vol^^  o£ 
the  civil  law";  but  as  this  ** civil  law"  consisted  largely  of  custoni  ~io 
naturally  enjoyed  a  wider  discretion  in  moulding  and  expanding,  '^f 
well  as  in  expounding,  the  law  than  do  the  American  Judges,  who  r.A^e 
a  formally  enacted  constitution  to  guide  and  restrain  tbem. 
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It  has  not  flwajs  followed  ita  own  former  decisions.  Thia 
ia  natural  in  i.  court  whose  errors  eannot  be  cured  by  the  in- 
tervention of  the  legislature.  The  English  final  Court  of 
Appeal  a]wa_r3  follows  its  previous  decisions,  though  high 
authorities  have  declared  that  cases  may  be  imagined  in  whicli 
it  would  refuse  to  do  so.  And  that  court  (the  House  of 
Lords)  can  afford  so  to  adhere,  bc-causc,  when  an  old  decision 
begins  to  be  condemned,  Parliament  can  forthwith  alter  the 
law.  But  as  nothing  less  than  a  constitutional  amendment 
can  alter  the  law  contained  in  the  Federal  Constitution,  the 
Supreme  court  must  choose  between  the  evil  of  unsettling  the 
law  by  reversing,  and  the  evi!  of  perpetuating  bad  law  by 
following,  a  former  decision.  It  may  reasonably,  in  extreme 
cases,  deem  the  latter  evil  the  greater. 

The  Supreme  court  feels  the  touch  of  public  opinion. 
Opinion  is  stronger  in  America  than  anywhere  else  in  the 
world,  and  judges  are  only  men.  To  yield  a  little  may  be 
prudent,  for  the  tree  that  cannot  bend  to  the  blast  may  be 
hroken.  There  is,  moreover,  this  ground  at  least  for  presum- 
ing public  opinion  to  be  right,  that  through  it  the  progreasive 
judgmait  of  the  world  is  expressed.  Of  course,  whenever  the 
law  is  clear,  because  the  words  of  the  Constitution  are  plain 
or  the  cases  interpreting  them  decisive  on  the  point  raised,  the 
court  must  look  solely  to  those  words  and  cases,  and  cannot 
permit  any  other  consideration  to  affect  its  mind.  But  when 
the  terms  of  the  Constitution  admit  of  more  than  one  con- 
struction, and  when  previous  decisions  have  left  the  true  con- 
struction so  far  open  that  the  point  in  question  may  be 
deemed  new,  is  a  court  to  be  blamed  if  it  prefers  the  con- 
struction which  the  bulk  of  the  people  deem  suited  to  tho 
needs  of  the  time?  A  court  is  sometimes  so  swayed  con- 
sciously, more  often  unconsciously,  because  the  pervasive  sym- 
pathy of  numbers  is  irresistible  even  hy  elderly  lawyers.  A 
remarkable  e^cample  is  furnished  by  the  decisions  (in  1876)  of 
the  Supreme  court  in  the  so-called  Granger  cases,  suits  in- 
volving the  power  of  a  State  to  subject  railways  and  other 
corporations  or  persons  exercising  what  are  called  "public 
ttadea"  to  restrictive  legislation  without  making  pecuniary 
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compensation."  I  do  not  presume  to  doubt  X'.(\  .r-^-  =  ness  of 
these  decisions ;  but  they  evidently  represent  a  -li  •"' .  •  o. ;  view  of 
the  sacredness  of  private  rights  and  of  the  j  — •  -  ^"  a  legis- 
lature from  that  entertained  by  Chief -Justii .  .\].:-'  ■  all  and 
his  contemporaries.  They  reveal  that  cui:-*.*  1  opinion 
■which  now  runs  strongly  in  America  againpr  .vh^t  f,r,>  called 
monopolies  and  the  powers  of  incorporated  (>  ::  ;  ai:' .  -. 

The  Supreme  court  has  changed  its  colour.  •'.»  if  temper 
and  tendencies,  from  time  to  time,  accordirg  '  ^  i' '  :x)litical 
proclivities  of  the  men  who  composed  it.  It  ?■  ii:\,'-C8  very 
slowly,  because  the  vacancies  in  a  small  bO'.!;.'  :vi ;-;  t  i  rarely, 
and  its  composition  therefore  often  rep:  :•'<*:  he  pre- 
dominance of  a  past  and  not  of  the  presently  iuLi-^j  party. 
From  1789  down  till  the  death  of  Chief-Justice  Marshall  in 
1835  its  tendency  was  to  the  extension  of  the  powers  of  the 
Federal  government,  and  therewith  of  its  own  jurisdiction, 
because  the  ruling  spirits  in  it  were  men  who  belonged  to  the 
old  Federalist  party,  though  that  party  fell  in  1800,  and 
disappeared  in  1814.  From  1835  till  the  War  of  Secession 
its  sympathies  were  with  the  doctrines  of  the  Democratic 
party.  Without  actually  abandoning  the  positicHis  of  the 
previous  period,  the  court,  during  these  years  when  Chief- 
Justice  Taney  presided  over  it,  leant  against  any  further  ex- 
tension of  Federal  power  or  of  its  own  jurisdiction.  Daring 
and  after  the  war,  when  the  ascendancy  of  the  BepuUican 
party  had  begun  to  change  the  composition  of  the  court,  a 
third  period  opened.  Centralizing  ideas  were  again  powerful: 
the  vast  war  powers  asserted  by  Congress  were  in  most  in- 
stances supported  by  judicial  decision,  the  rights  of  States 
while  maintained  (as  in  the  Granger  cases)  as  against  private 
persons  or  bodies,  were  for  a  time  regarded  with  less  favour 
whenever  they  seemed  to  conflict  with  those  of  the  Federal 

"^ee  Munn  v.  UlinoUt  and  the  following  cases  in  94  U.  8.  Rep.  19S. 
This  was  one  of  those  cases  in  which  the  court  felt  bound  to  regmrd 
not  only  the  view  which  it  took  itself  of  the  meaning  of  the  Con- 
stitution, but  which  a  legislature  might  reasonably  take. — See  Chapter 
XXXIV.  post.  As  to  the  non-liability  to  make  compensation  where 
licenses  for  the  sale  of  intoxicants  are  forbidden,  see  Mugler  y.  Kan- 
$(u,  decided  In  the  Supreme  court  of  the  United  States,  5th  December, 
1887. 
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government.  In  none  of  these  three  periods  can  the  judges  be 
charged  with  any  prostitution  of  their  functions  to  party 
purposes.  Their  action  flowed  naturally  from  the  habita  of 
thought  they  had  formed  before  their  accession  to  the  bench, 
and  from  the  sympathy  they  could  not  but  feel  with  the  doc- 
trines on  whose  behalf  they  had  contended.  Even  on  the 
proverbially  upright  and  impartial  bench  of  England  the  same 
tendencies  may  be  discerned.  There  are  constitutional  ques- 
tions, and  questions  touching  what  may  be  calletl  the  policy 
of  the  law,  which  would  be  decided  differently  by  one  English 
judge  or  by  another,  not  from  any  conscious  wish  to  favour  a 
party  or  a  class,  but  because  the  views  which  a  man  holds  as  a 
citizen  cannot  fail  to  colour  hia  judgment  even  on  legal  points. 
The  Fathers  of  the  Constitution  studied  nothing  more  than 
to  seeure  the  complete  independence  of  the  judiciarj-.  The 
President  was  not  permitted  to  remove  the  judges,  nor  Con- 
press  to  diminish  their  salaries.  One  thing  only  was  either 
forgotten  or  deemed  undesirable,  because  highly  inconvenient, 
to  determine.^the  number  of  judges  in  the  Supreme  court. 
Here  was  a  weak  point,  a  joint  in  the  court's  armour  through 
which  a  weapon  inight  some  day  penetrate.  Congress  having 
in  1801,  pursuant  to  a  power  contained  in  the  Constitution, 
established  sixteen  Circuit  courts.  President  Adams,  imme- 
diately before  he  quitted  office,  appointed  members  of  his  own 
party  to  the  justiceships  thus  created.  When  President  Jeffer- 
son came  in,  he  refused  to  admit  the  validity  of  the  appoint- 
ments; and  the  newly  elected  Congress,  which  was  in  sym- 
pathy with  bim,  abolished  the  Circuit  courts  themselves,  since 
it  could  find  no  other  means  of  ousting  the  new  justices.  This 
method  of  attack,  whose  constitutionality  has  been  much 
doubted,  cannot  be  used  against  the  Supreme  court,  because 
that  tribunal  is  directly  created  by  the  Constitution.  But  as 
the  Constitution  does  not  prescribe  the  number  of  justices,  a 
statute  may  increase  or  diminish  the  number  as  Congress 
thinks  fit.  In  1866,  when  Congress  was  in  fierce  antagonism 
to  President  Johnson,  and  desired  to  prevent  him  from  aj^ 
painting  any  judges,  it  reduced  the  number,  which  was  then 
^toi,  by  a  statute  providing  that  no  vacancy  should  he  filled  up 
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till  the  number  was  reduced  to  seven.  In  1869,  when  Johnson 
had  been  succeeded  by  Grant,  the  number  was  raised  to  nine, 
and  the  legal  tender  decision  given  just  before  was  presently 
reversed  by  the  altered  court.  This  method  is  plainly  suscep- 
tible of  further  and  possibly  dangerous  application.  Suppose 
a  Congress  and  President  bent  on  doing  something  which  the 
Supreme  court  deems  contrary  to  the  Constitution.  They , 
pass  a  statute.  A  case  arises  under  it.  The  court  on  the 
hearing  of  the  case  unanimously  declares  the  statute  to  be 
null,  as  being  beyond  the  powers  of  Congress.  Congress  forth- 
with passes  and  the  President  signs  another  statute  more 
than  doubling  the  number  of  the  justices.  The  President 
appoints  to  the  new  justiceships  men  who  are  pledged  to  hold 
the  former  statute  constitutional.  The  Senate  confirms  his 
appointments.  Another  case  raising  the  validity  of  the  dis- 
puted statute  is  brought  up  to  the  court.  The  new  justices 
outvote  the  old  ones:  the  statute  is  held  valid:  the  security 
provided  for  the  protection  of  the  Constitution  is  gone  like  a 
morning  mist. 

What  prevents  such  assaults  on  the  fundamental  law — 
assaults  which,  however  immoral  in  substance,  would  be  per- 
fectly legal  in  form  ?  Not  the  mechanism  of  government,  for 
all  its  checks  have  been  evaded.  Not  the  conscience  of  the 
legislature  and  the  President,  for  heated  combatants  seldom 
shrink  from  justifying  the  means  by  the  end.  Nothing  but 
the  fear  of  the  people,  whose  broad  good  sense  and  attachment 
to  the  great  principles  of  the  Constitution  may  generally  be 
relied  on  to  condemn  such  a  perversion  of  its  forms.  Yet  if 
excitement  has  risen  high  over  the  country,  a  majority  of  the 
people  may  acquiesce ;  and  then  it  matters  little  whether  what 
is  really  a  revolution  be  accomplished  by  openly  violating  or 
by  merely  distorting  the  forms  of  law.  To  the  people  we  come 
sooner  or  later :  it  is  upon  their  wisdom  and  self-restraint  that 
the  stability  of  the  most  cunningly  devised  scheme  of  goyem- 
ment  will  in  the  last  resort  depend. 


CHAPTER  XXV 

COMPABI80N  OF  THE  AMERICAN  AND  EUBOPEAN  SYSTEMS 

The  relations  to  one  another  of  the  different  branches  of  the 
government  in  the  United  States  are  so  remarkable  and  so  full 
of  instruction  for  other  countries,  that  it  seems  desirable,  even 
at  the  risk  of  a  little  repetition,  to  show  by  a  comparison  with 
the  Cabinet -or  pariiamentary  system  of  European  countries 
how  this  complex  American  machinery  actually  works. 

The  Englifih  system  on  which  have  been  modelled,  of  course 
with  many  variations,  the  systems  of  Franco,  Belgium,  Hol- 
land, Italy,  Germany,  Hungary  (where,  however,  the  English 
scheme  has  been  compounded  with  an  ancient  and  very  inter- 
esting native-bom  constitution),  Sweden,  Norway,  Denmark,* 
Spain,  and  Portugal,  as  well  as  the  constitutions  of  the  great 
self-governing  English  colonies  in  North  America  and  Austra- 
lia— ^this  English  system  places  at  the  head  of  the  state  a 
person  in  whose  name  all  executive  acts  are  done,  and  who  is 
(except  in  France)  irresponsible  and  irremovable.^  His  acts 
are  done  by  the  advice  and  on  the  responsibility  of  ministers 
chosen  nominally  by  him,  but  really  by  the  representatives  of 
the  people — ^usually,  but  not  necessarily,  from  among  the  mem- 
bers of  the  legislature.  The  representatives  are,  therefore, 
through  the  agents  whom  they  select,  the  true  government  of 
the  country.  When  the  representative  assembly  ceases  to  trust 
these  agents,  the  latter  resign,  and  a  new  set  are  appointed. 
Thus  the  executive  as  well  as  the  legislative  power  really  be- 

*In  Denmark  constitutional  government  seems  still  to  subsist  in 
theory,  though  for  a  good  many  years  it  has  been  suspended  in  prac- 
tice. 

'In  the  British  colonies  the  governor  is  Irremovable  by  the  colony, 
and  irresponsible  to  its  legislature,  though  responsible  to  and  remov- 
able by  the  home  government. 
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longs  to  the  majority  of  the  representative  chamber,  though  in 
appointing  agents,  an  expedient  which  its  size  makes  needful. 
it  is  forced  to  leave  in  the  hands  of  these  agents  a  measure  of 
discretion  sufficient  to  make  them  appear  difitinct  from  it,  and 
sometimes  to  tempt  them  to  acts  which  their  masters  disap- 
prove. As  the  legislature  is  thus  in  a  sense  executive,  so. the 
executive  government,  the  council  of  niinisters,  or  cabinet,  is 
in  BO  far  legislative  that  the  initiation  of  measures  rests  very 
largely  with  thorn,  and  the  carrying  of  measures  through  the 
Chamber  demands  their  advocacy  and  counter  pressure  upon 
the  majority  of  the  representaHves.  They  are  not  merely 
executive  agents  hut  also  legislative  leaders.  One  may  say, 
indeed,  that  the  legislative  and  executive  functions  are  inter- 
woven as  closely  under  this  svstem  as  under  absolute  mon- 
archies, such  as  Imperial  Rome  or  modern  Russia;  and  the 
fact  that  taxation,  while  effected  by  means  of  legislation, 
is  the  indispensable  engine  of  administration,  shows  bow 
inseparable  are  these  two  apparently  distinct  powers. 

Under  this  system  the  sovereignty  of  the  legislature  may 
be  more  or  less  complete.  It  is  most  complete  in  France; 
least  complete  in  Germany  and  Prussia,  where  the  power  of 
the  Emperor  and  King  is  great,  and  not  declining.  But  in 
all  these  countries  not  only  nro  the  legislature  and  executive 
in  close  iwHich  with  one  another,  but  they  settle  their  difl- 
putes  without  reference  to  the  judiciary.  The  courts  of  law 
cannot  be  invoked  by  the  executive  against  the  legislatnre, 
because  questions  involving  the  validity  of  a  legislative  act 
do  not  come  liefore  it,  since  the  legislature  is  either  com- 
pletely sovereign,  as  in  England,  or  the  judge  of  its  own 
competence,  as  in  Belgium.  The  judiciary,  in  other  words. 
does  not  enter  into  the  consideration  of  the  politibal  part  of 
the  machinery  of  government. 

This  system  of  so-called  cabinet  government  seems  to  Euro- 
peans now,  who  observe  it  at  work  over  a  large  part  of  the 
world,  an  obvious  and  simple  system.  We  are  apt  to  forget 
that  it  was  never  seen  anywhere  till  the  English  developed  it 
by  slow  degrees,  and  that  it  is  a  very  delicate  system,  depend- 
ing on  habits,  traditions,  and  understandings  which  ox^jflL 
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easily  set  forth  in  words,  much  lesg  transplanted  to  a  ni 

80il. 

We  are  also  prone  to  forget  bow  very  recent  it  is.  People 
commonly  date  it  from  the  reign  of  King  William  the  Third; 
hut  it  worked  very  irregularly  till  the  Hanoverian  kings  came 
to  the  throne,  and  even  tlien  it  at  first  worked  by  means  of 
a  monstrous  system  of  bribery  and  place-mongering.  In  the 
days  of  George  tlie  Third  the  persona!  power  of  the  Crown 
for  a  while  revived  and  corruption  declined."  The  executive 
head  of  tlie  state  was,  during  the  latter  decades  of  the  century, 
a  factor  apart  from  his  ministers.  They  were  not  ttien,  as 
now,  a  more  commiftw  of  ParliaSnent  dependent  upon  Par- 
liament, but  rather  a  compromise  between  the  king's  will  and 
the  will  of  the  parliamentary  majority.  They  deemed  and 
declared  themselves  to  owe  a  duty  to  the  king  conflicting 
with,  sometimes  overriding,  their  duty  to  Parliament.  Those 
phrases  of  abasement  before  the  Crown  which,  when  now 
employed  by  prime  ministers,  amuse  ub  by  their  remote- 
ness from  the  realities  of  the  case,  then  expressed  reali- 
ties. In  1787.  when  the  Constitutional  Convention  met  at 
Philadelphia,  the  Cabinet  system  of  government  was  in  Eng- 
land still  immature.  It  was  so  immature  that  its  true  nature 
bad  not  been  perceived.*  And  althoiigh  we  now  can  see  that 
the  tendency  wan  really  towards  the  depression  of  the  Crown 
and  the  exaltation  of  Parliament,  men  might  well,  when  they 
compared  the  influence  of  George  III.  with  that  exercised 
by  George  I.,'  argue  in  the  terms  of  Dunning's  famous  resolu- 

•Corrupllon  was  poBaible.  because  the  Houae  o!  ConimQnB  did  DOt 
loolE  for  support  ta  the  nation,  its  debates  were  scantily  reported,  W 
had  little  sense  of  reaponBlhlllty.  An  active  king  was,  therefore,  able 
to  assert  himseir  agnloBl  n.  and  to  form  a  parly  In  it,  as  wen  as  out- 
side of  It.  whicb  regarded  him  aa  its  head.  This  rorced  tbe  Whigs  to 
(brow  themselves  upon  the  nation  at  large:  tbe  Tories  did  the  same: 
corruption  withered  away;  and  as  Parliament  came  more  and  more 
under  tbe  watcbful  eye  of  the  people,  and  respoDslble  to  It,  tbe  InDu- 
eace  of  the  king  declined  and  vanlabed. 

■Gouverneur  Morria,  however,  one  ot  the  acutest  minds  in  the  Con- 
ventlOQ  of  1787,  remarked  Ibere,  'Our  Prcaident  will  be  tbe  Brltlah 
(Prime)  Minister.  It  Mr.  Fox  had  carried  his  India  Bill  he  would 
have  made  the  Minister  the  King  In  form  almost  aa  well  as  Id  sub- 
stance."—Elliot's  Debate*.  I.  361. 

'Oeorge  Itl.  had  the  advantage  of  belne  a  natlooal  king,  whereas  till 
two  predeceaaora  bad  been  GermaoB  by  language  and  habllB,  as  well 
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tion,  that  "the  power  of  the  Crown  has  increafled,  is  increas- 
ing, and  ought  to  be  diminished."* 

The  greatest  problem  that  free  peoples  have  to  solve  is 
how  to  enable  the  citizens  at  large  to  conduct  or  control  the 
executive  business  of  the  state.  England  was  in  1787  the 
only  nation  (the  cantons  of  Switzerland  were  so  small  as 
scarcely  to  be  thought  of)  that  had  solved  this  problem,  firstly, 
by  the  development  of  a  representative  system;  secondly,  by 
giving  to  her  representatives  a  large  authority  over  the  execu- 
tive. The  Constitutional  Convention,  therefore,  turned  its 
eyes  to  her  when  it  sought  to  constitute  a  free  government 
for  the  new  nation  which  the  "more  perfect  imion"  of  the 
States  was  calling  into  conscious  being. 

Very  few  of  the  members  of  the  Convention  had  been  in 
England  so  as  to  know  her  constitution,  such  as  it  then  was, 
at  first  hand.  Yet  there  were  three  sources  whence  light  fell 
upon  it,  and  for  that  light  they  were  grateful.  One  was  their 
experience  in  dealing  with  the  mother  country  since  the  quar- 
rel began.  They  saw  in  Britain  an  executive  largely  influ- 
enced by  the  personal  volitions  of  the  king,  and  in  its  conduct 
of  colonial  and  foreign  affairs  largely  detached  from  and  in- 
dependent of  Parliament,  since  it  was  able  to  talce  tyrannical 
steps  without  the  previous  knowledge  or  consent  of  Paxlia- 

as  by  blood.  His  popularity  contributed  to  his  influence  in  politics. 
Mrs.  Papendielc's  Diary  contains  some  amusing  illustrations  of  the  ex- 
uberant demonstrations  of  "loyalty"  which  he  excited.  When  he  went 
to  Weymouth  for  sea-bathing,  after  his  recovery  from  the  first  serious 
attack  of  lunacy,  crowds  gathered  along  the  shore,  and  bands  of  music 
struck  up  "God  Save  the  King**  when  he  ducked  his  head  beneath  the 
brine. 

*It  is  not  easy  to  say  when  the  principle  of  the  absolute  dependence 
of  ministers  on  a  parliamentary  majority,  without  regard  to  the 
wishes  of  the  Crown,  passed  into  a  settled  doctrine.  (Needless  to  say 
that  it  has  received  no  formally  legal  recognition,  but  is  merely 
usage.)  The  long  coincidence  during  the  dominance  of  Pitt  and  his 
Tory  successors,  down  till  1827,  of  the  wishes  and  interests  of  the 
Crown  with  those  of  the  parliamentary  majority  prevented  the  ques- 
tion from  arising  in  a  practical  shape.  Even  in  1827  Mr.  Canning 
writes  to  J.  W.  Croker: — **Am  I  to  understand,  then,  that  you  consider 
the  King  [George  IV.]  as  completely  in  the  hands  of  the  Tory  aris- 
tocracy as  his  father,  or  rather  as  George  II.  was  in  the  hands  of 
the  Whigs?  If  so,  George  III.  reigned  and  Mr.  Pitt  (both  father  and 
son)  administered  the  Government  in  vain.  I  have  a  better  oplnloa. 
of  the  real  vigour  of  the  Crown  when  it  chooses  to  put  forth  its  own 
strength,  and  I  am-  not  without  some  reliance  on  the  body  of  the  pso* 
pie"!— C>o*er  Correspondence,  vol.  I.  p.  368. 
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ment,  and  able  afterwards  to  defend  those  eteps  by  alleging 
a  aecessity  whereof  Parliameat,  wanting  confidential  infor- 
mation, could  imperfectly  judge.  It  was  in  these  colonial 
and  foreign  affairs  that  the  power  of  the  Crown  chiefly  lay 
(as,  indeed,  to  this  day  the  authority  of  Parliament  over  the 
executive  is  smaller  here  than  in  any  other  department,  be- 
cause secrecy  and  promptitude  are  more  essential),  60  they 
could  not  be  expected  to  know  for  how  much  less  the  king 
counted  in  domestic  affairs.  Moreover,  there  was  believed 
to  be  often  a  secret  junto  wliich  really  controlled  the  ministn,-, 
because  acting  in  concert  with  the  Crown;  and  the  Crown 
had  powerful  engines  at  its  disposal,  bribes  and  honours,  pen- 
sions and  places,  engines  irresistible  by  the  average  virtue  of 
representatives  whose  words  and  votes  were  not  reported,  and 
nearly  half  of  whom  were  the  nominees  of  some  magnate.' 

The  second  source  was  the  legal  presentation  of  the  English 
Constitution  in  scientific  text-hooks,  and  particularly  in  Black- 
stone,  whose  famous  Commentaries,  first  published  in  1765 
(tlieir  substance  having  been  delivered  as  profcpsorial  lectures 
at  O.xford  in  1T58  and  several  succeeding  years),  had  quickly 
become  the  standard  authority  on  the  auhject.  Now  Black- 
stone,  as  is  natural  in  a  lawyer  who  looks  rather  to  the  strict 
letter  of  the  law  than  to  the  practice  which  had  grown  up 
modifying  it,  describes  the  royal  prerogative  in  terms  more 
appropriate  to  the  days  of  the  Stuarts  than  to  those  in  which 
he  wrote,  and  dwells  on  the  independence  of  the  executive, 
while  also  declaring  the  withholding  from  it  of  legislative 
power  to  be  essential  to  freedom.' 

Tie  Croirn  Itself  had  pocltel- boroughs.     Hamllti 
the  British  Const  Itutlon  could  be  worked  without 
*8ee     BlackilDDB,    Commmtarirt.    bk.    I.    chap, 
power  of  making  nod   that  ot  ealorcing  the   ltt»a  are  unUed  together, 
there  can  be  no  public  liberty,     .     .     .     Where  the   legislative  and  ex- 
eoutlve  authority  are  !□  diatlocc  bands,  the  former  will  take  care  not 
to  entrust  the  latter  with  so  large  a  power  as  may  tend  to  the  sub- 
Tcrsion   of  lla  own  Independence,  and   therewith  ot  the  liberty  of  the 
subject.    .    .    .    The  Crown  canoot  of  itself  begin  any  alteration  In  tba 
present  eatflbllshed   law;   but  It  may  apiirovo  or  disapprove  o(  the  al- 
terations Buggeated  and  consented  to  by  the  two  Houaes.     The  legla- 
Iltlve,    therefore,    cannot   abridge    the    executive    power   of   an;   riefats 
which  It  now  has  by  law  without  Us  own  consent. "    There  Is  no  hint 
^-blre.  or  Id  chap.  tfi.  on  the  royal  prerof^tlve.  that  the  royal  power 
■it  dlaapprovBl  had  not  been  In   fdct  exercised  for  enma  &fty  yaars. 
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The  third  source  was  the  view  of  the  English  ConBtitution 
given  by  the  political  pliilosophers  of  the  eighteenth  centary, 
among  whom,  since  he  was  hy  far  the  most  important,  we 
need  look  at  Montesquieu  alone. 

When  the  famous  treatise  on  The  Spirit  of  Lavs  appeared 
in  1748,  a  treatise  belonging  to  the  small  class  of  books  which 
permanently  turn  the  course  of  human  thought,  and  which, 
unlike  St.  Augustine's  City  of  God,  turned  it  immediately, 
instead  of  having  to  wait  for  centuries  till  the  hour  of  its 
power  arrived,  it  dwelt  upon  the  separation  of  the  executive, 
legislative,  and  judicial  powers  in  the  British  Constitution 
as  the  most  remarkable  feature  of  that  system.  Accustomed 
to  see  tlie  two  former  powers,  and,  to  some  extent,  the  third 
also,  exercised  by  or  under  the  direct  control  of  the  French 
monarch,  Montesquieu  attributed  English  freedom  to  their 
separation."  The  King  of  Great  Britain  then  possessed  a 
larger  prerogative  than  he  has  now,  and  as  even  then  it  eeemed 
on  paper  much  larger  tlian  it  really  was,  it  was  natural  that 
a  foreign  observer  should  underrate  the  executive  character 
of  the  British  Parliament  and  overrate  the  executive  author- 
ity of  the  monarch  as  a  person.  Now  Montesquieu's  treatise 
was  taken  by  the  thinkers  of  the  next  generation  as  a  sort  of 
Bible  of  political  philosophy,  Hamilton  and  Madison,  the 
two  earliest  exponents  of  the  American  Constitution  they  had 
done  BO  much  to  create,  cite  it  in  the  Federalist  ifluch  as  the 
schoolmen  cite  Aristotle;  that  is,  they  cite  it  as  an  authority 
which  everybody  will  recognize  to  be  binding;  and  Madison 
in  particular  constantly  refers  to  this  separation  of  the  legis- 
lative, executive,  and  judicial  powers  as  the  distinguishing 
note  of  a  free  government. 

BlackBtDDs  does  not  quote  Montesauleu  for  tha  particular  Droposltion 
that  the  powers  must  be  separsted,  but  has  evidently  been  Infiuenced 
br  him,  A  little  later  be  cites  a  Famoua  dictum.  'The  PreBldeot 
MonteBqulpu,  though  1  trust  loo  bastU;.  presages  that  KB  Rome. 
Sparta,  and  Carthage  have  lost  Ibeir  liberty  and  perished,  bo  the  Con- 
EtltutloD  of  Englabd  will.  In  time,  lose  Its  Ubertr—wlll  perish:  II 
vlll  perish  whenever  the  leslBlatlve  power  shall  become  taar«  cor- 
rupt than  the  executive.' 

'Ivicke  had  already  remarked  (On  Civil  Government,  chip.  xiv.J  that 
"Ihe  leglBlatlve  and  exectltlva  powers  am  In  distinct  bandB  jfj" 
moderated  monarchies  and  well-framed  governmeats.* 
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K These  views  of  the  Britiph  Constitution  tallied  with  and 
Te  Btrengthened  by  the  ideas  and  hafaita  formed  in  the 
Americans  by  their  experience  of  representative  government 
in  the  colonies,  ideas  and  habits  which  were,  after  all,  the 
dominant  factor  in  tlie  construction  of  their  poHtical  system. 
In  these  colonies  (he  executive  power  had  been  vested  either 
in  a  governor  sent  from  England  by  the  Crown,  or  in  cer- 
tain proprietors,  as  they  were  called,  persona  to  whom  the 
Knph'fh  Crown  had  granted  Iiereditary  rights  in  a  province.'" 
Along  with  these  authorities  there  had  existed  representative 
assemblies,  who  made  laws  and  voted  money  for  the  purposes 
of  their  respective  commonwealths.  They  did  not  control 
the  governor,  because  his  commission  issued  from  the  British 
Crown,  and  ho  was  responsible  thereto  and  not  to  the  Colo- 
nial Government.  A  governor  had  no  parliamentary  cabinet, 
but  only  officials  responsible  to  himself  and  the  Crown.  His 
veto  on  acts  of  the  colonial  legislature  was  frequently  used; 
and  that  body,  with  no  means  of  controlling  his  conduct  other 
than  the  refusal  to  vote  money,  was  a  legislature  and  noth- 
ing more.  Thus  the  Americans  found  and  admired  in  their 
colonial  (or  State)  systems,  a  separation  of  the  legislative 
from  the  executive  branch,  more  complete  than  in  England, 
because  in  the  colonies  no  ministers  sat  in  the  legislature. 
And  being  already  proud  of  their  freedom,  they  attributed  its 
amplitude  chiefly  to  tliis  cause. 

From  their  colonial  experience,  coupled  with  these  notions 
of  the  British  Constitution,  the  men  of  1787  drew  three 
conclusions:  Firstly,  that  the  vesting  of  tlie  executive  and 
the  legislative  powers  in  different  hands  was  the  normal  and 
natural  feature  of  a  free  government.  Secondly,  that  the 
power  of  the  executive  was  dangerous  to  liberty,  and  mnat 
be  kept  within  well-defined  boundaries.  Tliirdly,  that  in  order 
to  check  the  head  of  the  state  it  was  necessary  not  only  to 
define  his  powers,  and  appoint  hira  for  a  limited  period,  but 
also  to  destroy  his  opportunities  of  influencing  the  legislature. 
Conceiving  that  ministers,  as  named  by  and  acting  under 
the  orders  of  the  President,  would  be  his  instruments  rather 
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than  faithful  representatives  of  the  people,  they  resolved  to 
prevent  them  from  holding  this  double  character,  and  there- 
fore forbade  "any  person  holding  office  under  the  "United 
States"  to  be  a  member  of  either  House.^*  They  deemed 
that  in  this  way  they  had  rendered  their  legislature  pure,  in- 
dependent, vigilant,  the  servant  of  the  people,  the  foe  of  arbi- 
trary power.  Omnipotent,  however,  the  framers  of  the 
Constitution  did  not  mean  to  make  it.  They  were  sensible 
of  the  opposite  dangers  which  might  flow  from  a  feeble  and 
dependent  executive.  The  proposal  made  in  the  first  draft 
of  the  Constitution  that  Congress  should  elect  the  President, 
was  abandoned,  lest  he  should  be  merely  its  creature  and  un- 
able to  check  it.  To  strengthen  his  position,  and  prevent 
intrigues  among  members  of  Congress  for  this  supreme  office, 
it  was  settled  that  the  people  should  themselves,  through 
certain  electors  appointed  for  the  purpose,  choose  the  Presi- 
dent. By  giving  him  the  better  status  of  a  popidax,  though 
indirect,  mandate,  he  became  independent  of  Congress,  and 
was  encouraged  to  use  his  veto,  which  a  mere  nominee  of 
Congress  might  have  hesitated  to  do.  Thus  it  was  believed 
in  1787  that  a  due  balance  had  been  arrived  at,  the  independ- 
ence of  Congress  being  secured  on  the  one  side  and  the  inde- 
pendence of  the  President  on  the  other.  Each  power  holding 
the  other  in  check,  the  people,  jealous  of  their  hardly-won 
liberties,  would  be  courted  by  each,  and  safe  from  the  en- 
croachments of  either. 

There  was,  of  course,  the  risk  that  controversies  as  to  their 
respective  rights  and  powers  would  arise  between  these  two 
departments.  But  the  creation  of  a  court  entitled  to  place 
an  authoritative  interpretation  upon  the  Constitution  in  which 
the  supreme  will  of  the  people  was  expressed,  provided  a  rem- 
edy available  in  many,  if  not  m  all,  of  such  cases,  and  a  secur- 
ity for  the  faitliful  observance  of  the   Constitution,  which 

"In  1700  the  English  Act  of  Settlement  enacted  that  "no  person  who 
has  an  office  or  a  place  of  profit  under  the  King  shall  be  cajMible  of 
serving  as  a  member  of  the  House  of  Commons."  This  provision 
never  took  effect,  having  been  repealed  by  the  Act  4  Anne,  c.  8.  But 
the  holding  of  the  ^eat  majority  of  offices  under  the  Crown  Is  now, 
by  statute,  a  disqualification  for  sitting  in  the  House  of  Commoni. 
Sea  Anson,  Law  and  Custom  of  the  Constitution,  voL  1.  p.  174. 
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England  did  not,  and  under  her  aj'stein  of  an  omnipoteat  Par- 
liament couid  not,  possess. 

"They  builded  better  than  they  knew."  They  divided  the 
legislature  from  the  executive  bo  completely  as  to  make  each 
not  only  independent,  but  weak  even  in  its  own  proper  sphere. 
The  President  was  debarred  from  carrying  Congress  along 
with  him,  as  a  popular  prime  minister  may  carry  Parliament 
in  England,  to  effect  some  sweeping  change.  He  is  fettered 
in  foreign  policy,  and  in  appointments,  by  the  concurrent 
rights  of  the  Senate.  He  ia  forbidden  to  appeal  at  a  crisu 
from  Congress  lo  the  country.  Nevertheless,  his  office  retains 
a.  measure  of  soHd  independence  in  the  fact  that  the  nation 
regards  him  as  a  direct  representative  and  embodiment  of 
its  majesty,  while  the  circumstance  tiiat  he  holds  office  for 
four  years  only  makes  it  possible  for  him  to  do  acts  of  power 
during  those  four  years  which  would  e.xcite  alarm  from  a 
permanent  sovereign.  Entrenched  behind  the  ramparts  of  a 
rigid  Constitution,  he  has  r  .ained  rights  of  which  his  proto- 
type, the  English  king,  has  been  gradually  stripped.  Con- 
gress, on  the  other  hand,  was  weakened,  as  compared  with 
the  British  Parliament,  in  which  one  House  has  become  domi- 
nant, by  its  division  into  two  co-equal  houses,  whose  disagree- 
ment parajyees  legislatii'e  action.  And  it  lost  that  direct  con- 
trol over  the  e.\ecutive  which  the  presence  of  ministers  in 
the  legislature,  and  their  dependence  upon  a  majority  of  the 
popular  Hou&e,  give  to  the  Parliaments  of  Britain  and  her 
colonies.  It  has  diverged  widely  from  tlie  English  original 
wliich  it  seemed  likely,  with  only  a  slight  difference,  to  repro- 
liuce. 

The  British  House  of  Commons  has  grown  to  the  stature  of 
a  supreme  executive  as  well  as  legislative  council,  acting  not 
only  by  its  properly  legislative  power,  but  through  its  right 
to  displace  ministers  by  a  resolution  of  want  of  confidence,  and 
to  compel  the  sovereign  to  employ  such  servants  as  it  ap- 
proves. Congress  remains  a  pure  legislature,  unable  to  dis- 
place a  minister,  unable  to  choose  the  agents  by  whom  ita 
iaws  are  to  be  carried  out,  and  having  hitherto  failed  to  de- 
^■(dop  that  internal  organization  whi>.h  a  large  assembly  needs 
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in  order  to  frame  and  successfully  pursue  defiaite  achemes  of 
policy.  Nevertheless,  bo  far-reaching  is  the  power  of  legisla- 
tion. Congress  has  encroached,  and  may  encroach  still  farther, 
upon  the  sphere  of  the  executive.  It  encroaches  not  merely 
with  a  cousciouB  purpose,  but  because  the  law  of  its  being 
has  forced  it  to  create  in  its  committees  bodies  whose  expan- 
Bioo  necessarily  presses  on  the  executive.  It  encroaches  be- 
cause it  ia  restless,  unwearied,  always  drawn  by  the  progress 
of  events  into  new  fields  of  labour. 

These  observations  may  suffice  to  show  why  the  Fathers 
of  the  Constitution  did  not  adopt  the  English  parliamentary 
or  Cabinet  system.  They  could  not  adopt  it  because  they 
did  not  know  of  its  existence.  They  did  not  know  of  it  be- 
cause it  was  still  immature,  because  Englishmen  themselves 
had  not  understood  it,  because  the  recognized  authorities  did 
not  mention  it.'^  There  is  not  a  word  in  Blackstone,  much 
lesa  in  Montesquieu,  as  to  the  duty  of  ministers  to  resign  at 
the  bidding  of  the  House  of  Commons,  nor  anything  to  indi- 
cate that  the  whole  life  of  the  House  of  Commons  was  destined 
to  centre  in  (he  leadership  of  ministers.  Whether  tlie  Fathers 
would  have  imitated  the  cabinet  system,  had  it  been  proposed 
to  them  as  a  model,  may  be  doubted.  They  would  probably 
have  thought  that  the  creation  of  a  frame  of  government  so 
unified,  bo  strong,  so  capable  of  swiftly  and  irresistibly  ac- 
complishing the  purposes  of  a  transitory  majority,  as  we  now 
perceive  it  to  be,  might  prove  dangerous  to  those  liberties  <rf 
the  several  States,  as  well  as  of  individual  citizens,  which  filled 
the  whole  background  of  their  landscape.  But  as  the  idea, 
never  presented  itself,  we  cannot  say  that  it  was  rejected,  nor 
cite  the  course  they  took  as  an  e.tpression  of  their  judgment 

"Roger  Sherman  bbw  the  Importance  of  the  English  Cabinet,  though 
be  looked  on  It  aa  a  mere  engine  in  the  Crown's  bands.  "The  nalloa,'' 
ha  observod,  In  the  Convention  or  1787.  "la.  In  fact,  governed  by  the 
Cabinet  counell,  who  are  the  ereatures  of  the  Crown.  The  conaent  ot 
Parliament  la  necessary  to  give  sanction  to  Lhelr  roeasurea.  and  tbU 
they  esally  obtain  by  the  Influence  at  ihe  Crown  In  appointing  to  all 
ofllceB  of  faonour  and  profit."  It  must  be  remembered  that  the  House 
or  Lorda  was  far  more  powerful  In  ITST  than  It  la  now,  not  only  aa  ■ 
branch  of  the  legislature,  bnt  In  respect  of  the  boroughs  owned  by 
....   .  ....  —    __..  ..._ .i^j  dependence     '  """"   ~' "~ 
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against  the  system  under  which  England  and  her  colonies 
have  so  far  prospered. 

That  system  could  not  be  deemed  to  have  reached  its  ma- 
turity till  the  power  of  the  people  at  large  had  been  estab- 
lished by  the  Reform  Act  of  1832.  For  its  essence  resides  in 
the  delicate  equipoise  it  creates  between  the  tJiree  powers — 
the  ministry,  the  House  of  Commons,  and  the  people.  The 
House  is  strong,  because  it  can  call  the  ministry  to  account 
for  every  act,  and  can,  by  refusing  supplies,  compel  their 
resignation.  The  ministry  are  not  defenceless,  because  they 
can  dissolve  Parliament,  and  ask  the  people  to  judge  between 
it  and  them.  Parliament,  when  it  displaces  a  ministry,  does 
not  strike  at  executive  authority :  it  merely  changes  its  agents. 
The  ministry,  when  they  dissolve  Parliament,  do  not  attack 
Parliament  as  an  institution:  they  recognize  the  supremacy 
of  the  body  in  asking  the  country  to  change  the  individuals 
who  compose  it.  Both  the  House  of  Commons  and  the  min- 
istry act  and  move  in  the  full  view  of  tlie  people,  who  sit 
as  arbiters,  prepared  to  judge  in  any  controversy  that  may 
arise.  The  House  is  in  touch  with  the  people,  because  every 
member  must  watch  the  lights  and  shadows  of  sentiment 
which  play  over  his  own  constituency.  The  ministry  are  in 
touch  with  the  people,  because  they  are  n6t  only  themselves 
representatives,  hut  are  heads  of  a  great  party,  sensitive  to  its 
feelings,  forced  to  weigh  the  effect  of  every  act  they  do  upon 
the  confidence  which  their  party  places  in  them.  The  only 
conjuncture  which  this  system  of  "chocka  and  balances"  does 
not  provide  for  is  that  of  a  ministry  supported  by  a  parlia- 
mentary majority  pursuing  a  policy  which  waa  not  presented 
to  the  people  at  the  last  general  election,  and  of  which  the 
bulk  of  the  people,  in  fact,  disapprove,"  This  is  a  real 
danger,  yet  one  whicli  can  seldom  last  long  enough  to  work 

"The  raeent  leadlne  ease  on  Ihla  aubject  Is  tbat  of  I-ord  Bascooa- 
Deld'B  Qovernmpiit  rrom  1ST6  till  188D.  U  Collowed.  during  the  rean 
1ST7  and  1S78.  a  foreign  policy  which  the  bulk  o(  the  electors  appar- 
ently dlaapproved  (though  some  persons  hold  that  there  was  not  a 
illHBpproTiiiB  majority  in  the  country  till  1S79).  but  which  Parliament 
saDdioned  by  large  maJorltleH.  But  the  vehement  popular  agitatioD 
of  IdTG-TS  BGOin?  to  have  had  the  elTecl  ot  considerably  modlfylDg  the 
aalicy  ol  lbs  mlnlstn',  though  It  could  not  wholly  chauge  Its  direcllon. 
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grave  mischief,  for  the  organs  of  public  opinion  are  flow 
so  potent,  and  the  opportunities  for  its  expression  so  numer- 
ous, that  the  anger  of  a  popular  majority,  perhaps  even  of 
a  very  strong  minority,  is  almost  certain  to  alarm  both  the 
ministry  and  the  House,  and  to  arrest  them  in  their  course.^* 

The  drawback  to  this  system  of  exquisite  equipoise  is  the 
liability  of  its  equilibrium  to  be  frequently  disturbed,  each 
disturbance  involving  either  a  change  of  government,  with 
immense  temporary  inconvenience  to  the  departments,  or  a 
general  election,  with  immense  expenditure  of  money  and 
trouble  in  the  country.  It  is  a  system  whose  successful  work- 
ing presupposes  the  existence  of  two  great  parties  and  no 
more,  parties  each  strong  enough  to  restrain  the  violence  of 
the  other,  yet  one  of  them  steadily  preponderant  in  any  given 
House  of  Commons.  Where  a  third,  perhaps  a  fourth,  party 
appears,  the  conditions  are  changed.  The  scales  of  Parjia^-  ' 
ment  oscillate  as  the  weight  of  this  detached  group  is  thrown 
on  one  side  or  the  other;  dissolutions  become  more  frequent, 
and  even  dissolutions  may  fail  to  restore  stability.  The  recent 
history  of  the  French  Republic  shows  the  difficulties  of  work- 
ing a  Chamber  composed  of  groups:  nor  is  the  same  source 
of  difficulty  unknown  in  England. 

It  is  worth  while  to  compare  the  form  which  a  constitu- 
^tional  struggle  takes  under  the  Cabinet  system  and  under 
that  of  America. 

In  England,  if  the  executive  ministry  displeases  the  House 
of  Commons,  the  House  passes  an  adverse  vote.  The  ministry 
have  their  choice  to  resign  or  to  dissolve  Parliament.  If 
they  resign,  a  new  ministry  is  appointed  from  tiie  party  which 
has  proved  itself  strongest  in  the  House  of  Commons;  and 

^«'*The  dangers  arising  from  a  party  spirit  in  Parliament  exceeding 
that  of  the  nation,  and  of  a  selfishness  in  Parliament  contradicting 
the  true  interest  of  the  nation,  are  not  great  dangers  in  a  country 
where  the  mind  of  the  nation  is  steadily  political,  and  where  Ha  con- 
trol over  its  representatives  is  constant.  A  steady  opposition  to  a 
formed  public  opinion  is  hardly  possible  in  our  House  of  Commons, 
so  incessant  is  the  national  attention  to  politics,  and  so  keen  the  fear 
in  the  mind  of  each  member  that  he  may  lose  his  ralued  seat.** — ^Wal- 
ter Bagehot,  English  Constitutiorit  p.  241.  These  remarks  of  the  moet 
acute  of  English  political  writers  are  even  more  true  now  than 
were  in  1872. 
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co-operation  being  restored  between  the  legislature  and  the 
executive,  public  buainesa  proceeds.  If,  on  the  other  band, 
the  ministry  dissolve  Parliament,  a  nen-  Parliament  is  sent 
up,  which,  if  favourable  to  the  existing  cabinet,  keeps  them 
in  office ;  if  unfavourable,  dismisses  them  forthwith,"  Accord 
is,  in  either  case,  restored.  Should  the  difference  arise  be- 
tween the  House  of  Lords  and  a  ministry  supported  by  the 
House  of  Commons,  and  the  former  persist  in  rejecting  a.  bill 
which  the  Commons  send  up,  a  dissolution  is  the  constitu- 
tional remedy ;  and  if  the  newly  elected  House  of  Commons 
reasserts  the  view  of  its  predecessor,  the  Lords,  according  to 
the  now  recognized  constitutional  practice,  yield  at  once. 
Should  they,  however,  stilt  stand  out,  there  remains  the  ex- 
treme expedient,  threatened  in  1832.  but  never  yet  reeorted 
to,  of  a  creation  by  the  sovereign  (i.  c.  the  ministry)  of  new 
peers  sufficient  to  turn  the  balance  of  votes  in  the  Upper 
House,  Practically  the  ultimate  decision  always  rests  with 
the  people ;  that  is  to  say,  with  the  party  which  for  the  mo- 
ment commands  a  majority  of  electoral  votes.  This  method 
of  cutting  knots  applies  to  all  differences  that  can  arise  be- 
tween executive  and  legislature.  It  iB  a  swift  and  effective 
metltod ;  in  this  swiftness  and  effectiveness  lie  its  dangers  as 
well  as  ita  merits. 

In  America,  a  dispute  between  tlie  President  and  Congress 
may  arise  over  an  executive  act  or  over  a  bill.  If  over  an 
executive  act,  an  appointment,  or  a  treaty,  one  branch  of 
Congress — the  Senate— can  check  the  President;  that  is,  can 
prevent  him  from  doing  what  he  wishes,  but  cannot  make  him 
do  what  they  wish.  If  over  a  bill  which  the  President  has  re- 
turned to  Congress  unsigned,  the  two  Houses  can.  by  a  two- 
thirds  majority,  pass  it  over  his  veto,  and  so  end  the  quarrel : 
though  the  carrying  out  of  the  bill  in  its  details  must  be  left 
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to  him  and  his  ministers,  whose  disHke  of  it  may  render  them 
unwilling  and  therefore  unsuitable  agents.  Should  there  not 
be  a  two-thirds  majority,  the  bill  drops;  and  however  im- 
portant the  question  may  be,  however  eesential  to  the  country 
some  prompt  dealing  with  it,  either  in  the  sense  desired  by  the 
majority  of  Congresa,  or  in  that  preferred  by  the  President, 
nothing  can  be  done  till  the  current  term  of  Congress  expires. 
The  matter  is  then  remitted  to  the  people.  If  the  President 
haa  still  two  more  years  in  office,  the  people  may  signify  their 
approval  of  his  policy  by  electing  a  House  in  political  agree- 
ment with  him,  or  disapprove  it  by  re-electing  a  hostile  House. 
If  the  election  of  a  new  President  coincides  with  that  of  the 
new  House,  the  people  have  a  second  means  provided  of  ex- 
pressing their  judgment.  They  may  choose  not  only  a  House 
of  the  same  or  an  opposite  complexion  to  the  last,  but  a  Presi- 
dent of  the  same  or  an  opposite  complexion.  Anyhow,  they 
can  now  establish  accord  between  one  house  of  Congress  and 
the  executive."  The  Senate,  however,  may  still  remain  op- 
posed to  the  President,  and  may  not  be  brought  into  harmony 
with  him  until  a  sufficient  time  has  elapsed  for  the  majority 
in  it  to  be  changed  by  the  choice  of  new  senators  by  the  State 
legislatures.  This  is  a  slower  method  than  that  of  Britain. 
It  may  fail  in  a  crisis  needing  immediate  action ;  but  it  escapes 
the  danger  of  a  hurried  and  perhaps  irrevocable  decision. 

There  exists  between  England  and  tlie  United  States  a 
difference  which  is  full  of  interest.  In  England,  the  legis- 
lative branch  haa  become  supreme,  and  it  is  considered  by 
Englishmen  a  merit  in  their  system  that  the  practical  execu- 
tive of  the  country  is  directly  responsible  to  the  House  of 
Commons.  In  the  United  States,  however,  not  only  in  the 
national  government,  but  in  every  one  of  the  States,  the  ex- 
actly opposite  theory  is  proceeded  upon — that  the  executive 

"It  la.  of  course.  poBBlble  Ibat  Ihe  people  may  elect,  at  tbe  Bane 
time,  a  President  belonglne  to  one  party,  anil  a  House  the  malorltT 
whereof  belongs  to  the  other  party.  Tills  bsppened  In  1876.  when. 
howBTer.  the  Prealdential  election  wna  dlBpmed.  It  la  rendered  pos- 
sible by  Ihe  tact  that  the  Prealdenl  la  elected  oa  a  different  plan 
from  the  House,  the  smaller  States  havlog  relative);  more  wel^t  In 
a  Prealdantlal  election,  and  the  Presidential  eleclora  being  now  t* 
In  each  Stale  bf  "General  ticket,'  not  In  districts. 
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should  be  wholly  independent  of  the  legislative  branch.  Amer-  , 
leans  nnderstand  that  this  eclierae  involves  a  ioas  of  power 
and  efficiency,  but  they  believe  that  it  makes  greatly  for  safety 
in  a  popular  government.  They  espect  the  executive  and 
the  legislature  to  work  together  as  well  aa  they  can,  and  public 
opinion  does  usually  compel  a  degree  of  co-operation  and 
efficiency  which  perhaps  could  not  be  expected  theoretically. 
It  is  an  interesting  commentary  on  the  tendencies  of  demo- 
cratic government,  that  in  America  reliance  is  coming  to 
be  placed  more  and  more  in  the  nation,  in  the  State,  and 
in  the  city,  upon  the  veto  of  the  Executive  aa  a  protection 
to  the  community  against  the  legislative  branch.  Weak  Exec- 
utives frequently  do  harm,  but  a  strong  Execiitive  has  rarely 
'lused  popular  confidence.  On  the  other  hand,  instances 
'here  the  Executive,  by  the  uw?  of  his  veto  power,  has  ar- 
reated  mischiefs  due  to  the  action  of  the  legislature  are  by 
no  means  rare.  This  circumstance  leads  some  Americans  to 
believe  that  the  day  is  not  far  distant  when  in  England 
some  sort  of  veto  power,  or  other  constitutional  safeguard, 
must  be  interposed  to  protect  the  people  against  their  Par- 
liament.'^ 

While  some  bid  England  borrow  from  her  daughter,  other 
Americans  conceive  that  the  separation  of  the  legislature  from 
the  executive  has  been  carried  too  far  in  the  United  States, 
and  suggest  that  it  would  be  an  improvement  if  the  ministers 
of  the  President  were  permitted  to  appear  in  both  Houses 
of  Congress  to  answer  questions,  perhaps  even  to  join  in 
debate.  I  have  no  space  to  discuss  the  merits  of  this  pro- 
posal, but  must  observe  that  it  might  lead  to  chnnges  more 
extensive  than  its  advocates  seem  to  contemplate.  The  more 
the  President's  ministers  come  into  contact  with  Congress, 
the  more  difficult  will  it  be  to  maintain  the  independence 
of  Congress  which  he  and  they  now  possess.  When,  not  long 
ago,  the  Norwegian  Stor  Thing  forced  the  King  of  Sweden 
and  Norway  to  consent  to  his  ministers  appearing  in  that 
l^islature,  the  king,  perceiving  the  import  of  the  concession, 
resolved  to  choose  in  future  ministers  in  accord  with  the  party 
to  Cbapter  XXXV.   bi  -the  end  ot  Ibis  volumQ. 
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holding  a  majority  in  the  Stor  Thing.  It  is  hard  to  sav,  when 
one  begins  to  make  alterations  in  an  old  honse^  how  far  one 
will  be  led  on  in  rebuilding,  and  I  donbt  whether  this  change 
in  the  present  American  system,  possibly  in  itself  desirable, 
might  not  be  found  to  involve  a  reconstruction  large  enough 
to  put  a  new  face  upon  several  parts  of  that  system. 

In  the  history  of  the  United  States  there  have  been  four 
serious  conflicts  between  the  legislature  and  the  executive. 
The  first  was  that  between  President  Jackson  and  Congress. 
It  ended  in  Jackson's  favour,  for  he  got  his  way;  but  he 
prevailed  because  during  the  time  when  both  Houses  were 
against  him,  his  opponents  had  not  a  two-thirds  majority. 
In  the  latter  part  of  the  struggle  the  (re-elected)  House  was 
with  him ;  and  before  he  had  quitted  oflBce  his  friends  obtained 
a  majority  in  the  always  changing  Senate.  But  his  success 
was  not  so  much  the  success  of  the  executive  office  as  of  a 
particular  President  popular  with  the  masses.  The  second 
contest,  which  was  between  President  Tyler  and  both  Houses 
of  Congress,  was  a-  drawn  battle,  because  the  majority  in 
the  Houses  fell  short  of  two-thirds.  In  the  third,  between 
President  Johnson  and  Congress,  Congress  prevailed ;  the  ene- 
mies of  the  President  having,  owing  to  the  disfranchisement 
of  most  Southern  States,  an  overpowering  majority  in  both 
Houses,  and  by  that  majority  carrying  over  his  veto  a  series 
of  Acts  so  peremptory  that  even  his  reluctance  to  obey  them 
could  not  destroy,  though  it  sometimes  marred,  their  effi- 
ciency. In  the  fourth  case,  referred  to  in  a  previous  chapter, 
the  victory  remained  with  the  President,  because  the  Con- 
gressional majority  against  him  was  slender.  But  a  presi- 
dential victory  is  usually  a  negative  victory.  It  consists  not 
in  his  getting  what  he  wants,  but  in  his  preventing  Congress 
from  getting  what  it  wants.*'  The  practical  result  of  the 
American  arrangements  thus  comes  to  be  that  when  one  party 
possesses  a  large  majority  in  Congress  it  can  overpower  the 

'*In  the  famous  case  of  President  Jackson's  removal  of  the  gOTern- 
ment  deposits  of  money  from  the  United  States  Bank,  the  President 
did  accomplish  his  object.  But  this  was  a  very  exceptional  case,  be- 
cause one  which  had  remained  within  the  executive  discretion  oJE  tlM 
President,  since  no  statute  had  happened  to  provide  for  it. 
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esident,  taking  from  him  all  but  a  few  strictly  reserved 
inctions,  such  as  thosG  of  pardoning,  of  making  promotions   , 
1  the  army  and  navy,  and  of  negotiating  {not  of  concluding 
reaties,  for  these  require  the  assent  of  the  Senate)  with  for- 
Peign  states.     Where  parties  are  pretty  equally  divided,  t,  e,    ' 
when  the  majority  is  one  way  in  tlie  Senate,  the  other  way    ' 
in  the  House,  or  when  there  is  only  a  amall  ma;)ority  against 
the  President  in  both  Houses,  the  President  is  in  so  far  free 
that  new  fetters  cannot  be  laid  upon  him;  but  he  must  move   J 
i;nder  those  which  previous  legislation  has  imposed,  and  can   ] 
take  no  step  for  which  new  legislation  is  needed. 

It  is  another  and  a  remarkable  consequence  of  the  absence 
of  cabinet  government  in  America,  that  there  is  also  no  party 
government  in  the  European  sense.  Party  government  in 
France,  Italy,  and  England,  means  that  one  set  of  men, 
united,  or  profe&sing  to  be  united,  by  holding  one  set  of  opin- 
ions, have  obtained  control  of  the  whole  machinery  of  gov- 
ernment, and  are  working  it  in  conformity  with  those  opin- 
ions. Their  majority  in  the  country  is  represented  by  a  ma- 
jority in  the  legislature,  and  to  this  majority  tlie  ministry  of 
necessity  belongs.  The  ministry  ia  the  supreme  committee 
of  the  party,  and  controls  all  the  foreign  as  well  as  domestic 
affairs  of  the  nation,  because  the  majority  is  deemed  to  be 
the  nation.  It  ia  otherwise  in  America.  Men  do,  no  doubt, 
talk  of  one  party  aa  being  "in  power,"  meaning  thereby  the  I 
party  to  which  the  then  President  belongs.  But  they  do  so 
because  that  party  enjoys  the  spoUs  of  office,  in  which  to  sg  | 
many  politicians  the  value  of  power  consists.  They  do  so  also  i 
because  in  the  early  days  the  party  which  prevailed  in  the 
legislative  usually  prevailed  also  in  the  executive  department, 
and  because  the  presidential  election  was,  and  still  is,  the 
main  struggle  which  proclaimed  the  predominance  of  one  oi' 
other  par^." 

"The  hUtory  ot  the  Republic  divides  Itaelt  In  the  mind  of  most 
Americans  Into  a  succesalon  ol  PresidentH  and  AdtnlnlstratlonB.  Just 
BH  old-taabloned  lilstorlBiis  divided  the  lilatory  o(  England  b;  tbu 
relgna  of  kings,  b  tolerable  nay  at  reckoning  In  the  da;B  of  Edward 
the   Third   and   Rlcbard   the   Second,   when  t.he  personal   sifts   of   the 

^apverelgn  were  a  chief  factor  In   atfalra,   but   abaurd  la   the   dars  ot 

KtaorBe  the  Fourcb  and  William  the  Fourtb. 
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Bnt  the  Americans,  when  they  speak  of  the  administration 
party  as  the  party  in  power,  have,  in  borrowing  an  English 
phrase,  applied  it  to  utterly  different  facts.  Their  "party  in 
power"  need  have  no  "power"  beyond  that  of  securing  places 
for  its  adherents.  It  may  be  in  a  minority  in  one  House  of 
Congress,  in  which  event  it  accomplishes  nothing,  but  can  at 
moat  merely  arrest  adverse  legislation,  or  in  a  small  minority 
in  both  Houses  of  Congress,  in  which  event  it  must  submit 
to  see  many  things  done  which  it  dislikes.  And  if  its  enemies 
control  the  Senate,  even  ita  esecutive  arm  is  paralysed. 
Though  party  feeling  has  generally  been  stronger  in  America 
than  in  England,  and  even  now  covers  a  larger  proportion  of 
the  voters,  and  enforces  a  stricter  discipline,  party  govern- 
ment is  distinctly  weaker. 

Those  who  lament  the  violence  of  European  factions  may 
fancy  America  an  Elysium  where  legislation  is  just  and  rea- 
sonable, because  free  from  bias,  where  pure  and  enlarged 
views  of  national  interest  override  the  selfish  designs  of  poli- 
ticians. It  would  be  nearer  the  truth  to  say  that  tlie  absence 
of  party  control  operates  chiefly  to  make  laws  less  consistent, 
and  to  prevent  extended  schemes  of  policy  from  being  framed, 
because  the  chance  of  giving  continuous  effect  to  them  is 
small.  The  natural  history  of  the  party  system  belongs  to 
a  later  part  of  this  book.  I  will  only  here  observe  that,  while 
this  system  is  complete  and  well  compacted  in  every  other 
respect,  the  Constitntion  has  denied  to  it  some  of  the  means 
which  European  methods  afford  of  acting  through  both  the 
legislature  and  the  executive  at  once  on  the  direct  and  daily 
government  of  tlie  country. 

We  are  now  in  a  position  to  siun  up  the  practical  results 
of  the  system  which  purports  to  separate  Congress  from  the 
executive,  instead  of  uniting  them  as  they  are  united  under 
a  cabinet  government.  I  say  "purports  to  separate,"  because 
it  is  plain  that  the  separation,  significant  as  it  is,  is  less  com- 
plete than  current  language  imports,  or  than  the  Fathers  of 
the  Constitution  would  seem  to  have  intended.  The  neces- 
sary coherence  of  the  two  powers  bafQed  them.    These  reenlta 
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The  President  and  his  miniBters  have  no  initiative  in  Con- 
gress, little  influence  over  Congrese,  except  what  they 
can  esert  upon  individuaJ  memberB,  through  the  be- 
stowal of  patronage. 
Congress  has,  together  with  unlimited  powers  of  inquiry, 
imperfect  powers  of  control  over  the  administrative 
departments.  i 

The  nation  does  not  always  know  how  or  where  to  fix  re-   , 
Bponaibility  for  misfeasance  or  neglect.     The  person 
and  bodies  concerned  in  making  and  executing  the  laws 
are  so  related  to  one  another  that  each  can  generally 
shift  the  burden  of  blame  on  some  one  else,  and  no 
one  acts  under  the  full  sense  of  direct  accountability. 
There  ja  a  loss  of  force  by  friction — t.  e.  part  of  the  energy, 
force,  and  time  of  the  men  and  bodies  that  make  up 
the  goTcmment  is  dissipated  in  struggles  with  one  an- 
other.   This  belongs  to  all  free  govemmenta,  because 
all  free  governments  rely  upon  checks.    But  the  more 
checks,  the  more  friction. 
There  is  a  risk  that  eiecutive  vigour  and  promptitude  may 

be  found  wanting  at  critical  moments. 
We  may  include  these  defects  in  one  general  expression. 
There  is  in  the  American  government,  considered  as  a  whole, 
a  want  of  unity.  Its  branches  are  unconnected ;  their  efforta 
&re  not  directed  to  one  aim.  do  not  produce  one  harmonious 
result.  The  sailors,  the  helmsman,  the  engineer,  do  not  seem 
to  have  one  purpose  or  obey  one  will,  so  that  instead  of  mak- 
ing steady  way  the  vessel  may  pursue  a  devious  or  zigzag 
course,  and  sometimes  merely  turn  round  and  round  in  the 
water.  The  more  closely  any  one  watches  from  year  to  year 
the  history  of  free  governments,  and  himself  swims  in  the 
deep-eddying  time  current,  the  more  does  he  feel  that  cur- 
rent's force,  BO  that  human  foresight  and  purpose  seem  to 
count  for  little,  and  ministers  and  parliaments  to  be  swept 
along,  they  know  not  whither,  by  some  overmastering  fate 
or  overruling  providence.  But  this  feeling  is  stronger  in 
America  than  in  Europe,  because  in  America  such  powers  as 
eziBt  act  with  little  concert,  and  resign  themselves  to  a  eon- 
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Bcions  impotence.  Clouds  ariBe,  blot  out  the  Bun  overhead, 
and  burst  in  a  tempest;  the  tempest  passes,  and  leaves  the 
blue  above  bright  as  before,  but  at  the  same  moment  other 
clouds  are  already  beginning  to  peer  over  tlie  horizon.  Parties 
are  formed  and  dissolved,  compromises  are  settled  and  assailed 
and  violated,  wars  break  out  and  are  fought  through  and 
forgotten,  new  problems  begin  to  show  themselves,  and  the 
civil  powers,  Presidents,  and  Cabinets,  and  State  govemmenta, 
and  Houses  of  Congress,  seem  to  have  as  little  to  do  with  all 
these  changes,  as  little  ability  to  foresee  or  avert  or  resiBt 
tiiem,  as  the  farmer,  who  sees  approaching  the  tornado 
which  will  uproot  his  crop,  has  power  to  stay  its  devastating 
course. 

A  President  can  do  little,  for  he  does  not  lead  either  Con- 
gress or  the  nation.  Congress  cannot  guide  or  stimulate 
the  President,  nor  replace  him  by  a  man  fitter  for  the  emer- 
gaicy.  The  Cabinet  neitlier  receives  a  policy  from  Congress 
nor  gives  one  to  it.  Each  power  iu  the  state  goes  its  own 
way,  or  wastes  precious  moments  in  discussing  which  way  it 
shall  go,  and  that  which  comes  to  pass  seems  to  be  a  result 
not  of  the  action  of  tlie  legal  organs  of  the  state,  but  of  some 
larger  force  which  at  one  time  uses  their  discord  as  its  means, 
at  another  neglects  them  altogether.  This,  at  least,  is  the 
impression  which  the  history  of  the  greatest  problem  and 
greatest  struggle  that  America  has  seen,  the  struggle  of  the 
slaveholders  against  the  Free  Soil  and  Union  party,  culmin- 
ating in  the  War  of  the  Rebellion,  makes  upon  one  who,  look- 
ing back  on  its  events,  sees  them  all  as  parts  of  one  drama. 
The  carefully  devised  machinery  of  the  Constitution  did  lit- 
tle to  solve  that  problem  or  avert  that  struggle.  The  nation 
asserted  itself  at  last,  but  not  till  this  machinery  had  failed 
to  furnish  a  peaceful  means  of  trying  the  real  strength  of 
the  parties,  so  as  to  give  the  victory  to  one  or  to  settle  a  com- 
promise between  them. 

Not  wholly  dissimilar  was  the  course  of  events  in  the  first 
years  of  the  French  Revolution.  The  Constitution  framed 
by  the  National  Assembly  in  1791  so  limited  the  functions 
and  authority  of  each  power  in  the  state  that  no  one  peiaoilf 
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no  one  body,  whs  capable  of  leading  either  the  nation  or 
legifilature,  or  of  framing  and  maintaining  a  constructive 
policy.    Things  were  left  to  take  their  own  course.    The  " 
drifted  to  the  rapids,  and  the  rapids  hurried  her  over 
precipice. '" 

This  want  of  unity  is  painfully  felt  in  a  crisis.  When  a 
sudden  crisis  comes  upon  a  free  state,  the  executive  needs  two 
things:  a  large  command  of  money  and  powers  in  excess 
of  those  allowed  at  ordinary  times.  Under  the  European 
Ljiystem  the  duty  of  meeting  such  a  crisis  is  felt  to  devolve  as 
Kmuch  on  the  representative  Chamber  as  on  the  ministers  who 
f.axe  its  agents.  The  Chamber  is.  therefore,  at  once  appealed 
to  for  supplies,  and  for  such  legislation  as  the  occasion  de- 
mands. When  these  have  been  gi\'en,  the  ministry  moves  on 
with  the  weight  of  the  people  behind  it;  and,  as  it  is  accus- 
tomed to  work  at  all  times  with  the  Chamber,  and  the  Cham- 
ber with  it,  the  piston  plays  smoothly  and  quickly  in  the  cyl- 
inder. In  America,  the  President  has  at  ordinarj-  times 
little  to  do  with  Congress,  while  Congress  is  unaccustomed  to 
deal  with  executive  questions.  Its  machinery,  and  especially 
the  absence  of  ministerial  leaders,  and  consequent  want  of 
organization,  unfit  it  for  promptly  confronting  practical  trou- 
bles. It  is  apt  to  be  sparing  of  supplies,  and  of  that  confi- 
dence which  doubles  the  value  of  supplies.  JeaJousies  of  the 
executive,  which  are  proper  in  quiet  times,  and  natural  to- 
wards those  with  whom  Congress  has  Httle  direct  intercourse, 
may  now  be  perilous,  yet  how  is  Congress  to  trust  persons 
not  members  of  its  own  body  nor  directly  amenable  to  its 
control?  When  dangers  thicken  the  only  device  may  be  the 
Boman  one  of  a  temporary  dictatorship.  Something  like  this 
happened  in  the  War  of  Secession,  for  the  powers  then  con- 
ferred upon  President  Lincoln,  or  exercised  without  congres- 
sionai  censure  by  him,  were  almost  as  much  in  excess  of  those 
enjoyed  under  the  ordinary  law  as  the  authority  of  a  Roman 
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dictator  exceeded  that  of  a  Roman  consul."  Fortunately,  the 
habits  of  legality,  which  lie  deep  in  the  American  as  they  did 
in  the  Koman  people,  reasserted  themselves  after  the  war  waa 
over,  as  they  were  wont  to  do  at  Rome  in  her  earlier  and  better 
days.  When  the  squall  had  passed  the  ship  righted,  and  she 
has  pursued  her  subsequent  course  on  as  even  a  keel  as  before. 
The  defecta  of  the  tools  are  the  glory  of  the  workman. 
The  more  completely  self-acting  is  the  machine,  the  smaller 
is  the  intelligence  needed  to  work  it;  the  more  liable  it  is 
to  derangement,  so  much  greater  must  be  the  skill  and  care 
applied  by  one  who  tends  it.  The  English  Constitution,  which 
we  admire  as  a  masterpiece  of  delicate  equipoises  and  compli- 
cated mechanism,  would  anywhere  but  in  England  be  full  of 
difficulties  and  dangers.  It  stands  and  prospers  in  virtue  of 
the  traditions  that  still  live  among  English  statesmen  and  the 
reverence  that  has  ruled  English  citizens.  It  works  by  a  body 
of  understandings  which  no  writer  can  formulate,  and  of 
habits  which  centuries  have  been  needed  to  instil.  So  the 
American  people  have  a  practical  aptitude  for  politics,  a  clear- 
nefls  of  vision  and  capacity  for  self-control  never  equalled  by 
any  other  nation.  In  1861  they  brushed  aside  their  darling 
legalities,  allowed  the  executive  to  exert  novel  powers,  passed 
lightly  laws  whose  constitutionality  remains  doubtful,  raised 
an  enormous  army,  and  contracted  a  prodigious  debt.  Romans 
could  not  have  been  more  energetic  in  their  sense  of  civic 
duty,  nor  more  trustfiJ  to  their  magistrates.  ^Tien  the  emer- 
gency had  passed  away  the  torrent  which  had  overspread  the 
plain  fell  back  at  once  into  its  safe  and  well-worn  channel. 
The  reign  of  legality  returned;  and  only  four  years  after  the 
power  of  the  executive  had  reached  its  highest  point  in  the 

"There  la  a  story  that  President  UhcoId  said  to  SaltDoa  P.  Ohaaa, 
his  secretary  ol  the  treaaiiry,  in  the  early  days  o(  the  war:  -Theae 
rebels  are  violating  the  Conatltutlon  to  destroy  the  UdIoD.  I  will 
violate  the  Conatltutlon.  If  necessary,  to  save  the  Onion:  and  t  sus- 
pect. Chase,  that  our  Constlmtlon  la  going  to  have  a  rough  time  ot 
It  belore  we  get  dooe  with  Chls  row."  Mr.  Hay.  however,  the  distla- 
gulshed  biographer  of  L.lncoIn,  to  whom  I  have  applied  For  intoraia- 
tloD.  doubU  the  aulbeDtlclty  ol  Ihe  anecdote,  as  does  also  Hr,  Rob- 
ert T,  L.lDcoin.  President  Lincoln  usually  argued  that  his  use  ot 
eztraordlDary  powers  was  provided  for  In  the  Constitution.    See,  how- 
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hands  of  President  Lincoln^  it  was  reduced  to  its  lowest  point 
in  those  of  President  Johnson.  Such  a  people  can  work  any 
Constitution.  The  danger  for  them  is  that  this  reliance  on 
their  skill  and  their  star  may  make  them  heedless  of  the  faults 
of  their  political  machinery^  slow  to  devise  improvements 
which  are  best  applied  in  quiet  times. 


CHAPTER  XXVI 

GENERAL  OBSERVATIONS  ON  THE  FRAME  OP  NATIONAL 

GOVERNMENT 

The  account  which  has  been  so  far  given  of  the  working  of 
the  American  Government  has  been  necessarily  an  account 
rather  of  its  mechanism  than  of  its  spirit.  Its  practical  char- 
acter, its  temper  and  colour,  so  to  speak,  largely  depend  on  the 
party  system  by  which  it  is  worked,  and  on  what  may  be 
called  ihe  political  habits  of  the  people.  These  will  h%  de- 
scribed in  later  chapters.  Here,  however,  before  quitting 
the  study  of  the  constitutional  organs  of  government;  it  i« 
well  to  sum  up  the  criticisms  we  have  been  led  to  make,  and 
to  add  a  few  remarks,  for  which  no  fitting  place  could  be 
foimd  in  preceding  chapters,  on  the  general  features  of  the 
national  government. 

I.  No  part  of  the  Constitution  cost  its  framers  so  much 
time  and  trouble  as  the  method  of  choosing  the  President. 
They  saw  the  evils  of  a  popular  vote.  They  saw  also  the 
objections  to  placing  in  the  hands  of  Congress  the  election 
of  a  person  whose  chief  duty  it  was  to  hold  Congress  in 
check.  The  plan  of  having  him  selected  by  judicious  persons, 
specially  chosen  by  the  people  for  that  purpose,  seemed  to 
meet  both  difficulties,  and  was,  therefore,  recommended  with 
confidence.  The  result  has,  however,  so  completely  falsified 
these  expectations,  that  it  is  hard  to  comprehend  how  they 
came  to  be  entertained.  The  presidential  electors  are  mere 
cyphers,  who  vote,  as  a  matter  of  course,  for  the  candidate  of 
the  party  which  names  them ;  and  the  President  is  practically 
chosen  by  the  people  at  large.   The  only  importance  which  the 
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elaborate  machinery  provided  in  the  Constitution  retaioa,  is   I 
that  it  preventg  a  simple  popular  vote  in  which  the  majority   | 
of  the  nation  Bhonld  prevail,  and  makes  the  issue  of  the  elec- 
tion turn  on  the  voting  in  certain  "pivotal"  States. 

The  choice  of  the  PreBident,  by  what  is  now  practically 
a  simultaneous  popular  vote,  not  only  involves  once  in  every 
four  years  a  tremendous  expenditure  of  energy,  time,  and 
money,  but  induces  of  necessity  a  crisis  which,  if  it  happens  to 
coincide  with  any  passion  powerfully  agitating  the  people, 
may  be  dangerous  to  the  commonwealth, 

III,  There  is  always  a  risk  that  the  result  of  a  presidential 
election  may  be  doubtful  or  disputed  on  the  ground  of  error, 
fraud,  or  violence.  When  such  a  case  arises,  the  difficulty 
of  finding  an  authority  competent  to  deal  with  it,  and  likely 
to  be  trusted,  is  e.vtreme.  Moreover,  the  question  may  not 
be  settled  until  the  pre-exiBting  executive  has.  by  effluxion 
of  time,  ceased  to  have  a  right  to  the  obedience  of  the  citizens. 
The  experience  of  the  election  of  1876  illustrates  these 
dangers.  Such  a  risk  of  interregna  is  incidental  to  all  sys- 
tems, monarchic  or  republican,  which  make  the  executive 
head  elective,  as  witness  the  Romano- Germanic  Empire  of 
the  Middle  Ages,  and  the  Papacy.  But  it  is  more  serious 
where  he  is  elected  by  the  people  than  where,  as  in  France  or 
Switzerland,  he  is  chosen  by  the  Chambers.' 

IV.  The  change  of  the  higher  executive  officers,  and  ol 
many  of  the  lower  executive  officers  also,  which  usually  takes 
place  once  in  four  years,  gives  a  jerk  to  the  machinery,  and 
causes  a  discontinuity  of  policy,  unless,  of  course,  the  Presi- 
dent has  served  only  one  term  and  is  re-elected.  Moreover, 
there  is  generally  a  loss  either  of  responsiliiiity  or  of  efficiency 
in  the  executive  chief  magistrate  during  the  last  part  of  his 
term.  An  outgoing  President  may  possibly  be  a  reckless  Pres- 
ident, because  he  has  little  to  lose  by  misconduct,  little  to 

'Id  S»ltz$rlaiid  the  Federal  Council  of  seven  are  elected  b;  the  two 
CbBmbera,  aod  iben  elect  one  ot  their  own  number  to  be  their  Presi- 
dent, mai  therewich  also  President  of  the  Confederation  (Conatlt.  of 
I  BrltlBh  colonleH  it  has  been   provided  that,  la 
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hope  fiom  good  conduct.  He  may,  therefore,  abuse  his  pat- 
ronage, or  gratify  his  whims  with  impunity.  But  more  often 
he  is  a  weak  President.'  He  has  little  influence  with  Con- 
gress because  his  patronage  will  soon  come  to  an  end;  little 
hold  on  the  people,  who  are  already  speculating  on  the  policy 
of  his  successor.  His  secretary  of  state  cannot  treat  boldly 
with  foreign  powers,  who  perceive  that  he  has  a  diminished 
influence  in  tlie  Senate,  and  know  that  the  next  secretsiy 
may  have  different  views. 

The  above  considerationB  suggest  the  inquiry  whether  the 
United  States,  which  no  doubt  needed  a  President  in  1789  to 
typify  the  then  created  political  unity  of  the  nation,  might 
not  now  dispense  with  one.  This  question,  however,  has  never 
been  raised  in  a  practical  form  in  America,  where  the  people 
approve  tlie  office,  though  dissatisfied  with  the  method  of 
choice.' 

The  strength  and  worth  of  the  office  reside  in  its  inde- 
pendence of  Congress  and  direct  responsibility  to  the  people. 
Americans  condemn  any  plan  under  which,  as  lately  befell 
in  France,  the  legislature  can  drive  a  President  from  power 
and  itself  proceed  to  choose  a  new  one. 

V.  The  Vice-President's  oflice  is  ill -conceived.  His  only 
ordinary  function  is  to  act  as  Chairman  of  the  Senate,  but 
as  he  does  not  appoint  the  Committees  of  that  House,  and 
has  not  even  a  vote  (except  a  casting  vote)  in  it,  this  func- 
tion is  of  little  moment.  If,  however,  the  President  dies,  or 
becomes  incapable  of  acting,  or  is  removed  from  office,  the 
Vice-President  succeeds  to  the  Presidency.  What  is  the  re- 
sult? The  place  being  in  itself  unimportant,  the  choice  of 
a  candidate  for  it  excites  little  interest,  and  is  chiefly  used 
by  the  party  managers  as  a  means  of  conciliating  a  section  of 
their  party.     It  becomes  what  is  called  "a  complimentarj" 

'A  BrltlBh  Houae  of  CommoDB.  !□  the  last  few  moathB  before  IIb 
Impending  dLsaolution,  ububU?  preBents  the  same  akernatlona  at  reck- 
IcBBneBS  Igeneratly  taking  the  form  of  electlooeerlng  bids  to  powerful 
sectlona  of  opinion  in  the  coimtry)  and  teehleness  wblch  ahrinka  (rom 
entering  on  an;  large  acheme  ol  poUe;,  or  giving  an;  Important  de. 
cIsioD.    This  waa  marked  !□  the  latter  part  of  the  eeaalaa  ot  ISBS. 

*nie  quBBtlOD  ot  replacing  the  Prealdent  b?  a  mlnieterlal  oouncU  la 
rmrelj  dfaeiuaed  In  America.    It  hHB  receatlr  been  mooted  In  J~ 


REPLECTIONS  ON  FRAME  OP  QOVKHNllENT 


domination."  The  man  elected  Vice-President  ia,  therefore, 
a  man  in  the  front  rank.  But  when  the  President  dies 
ing  his  tenn  of  office,  which  has  happened  to  four  out 
'  eighteen  presidents,  this  second-daas  man  steps  into  a 
P^reat  place  for  which  he  was  never  intended.  Sometimes,  as 
in  the  case  of  Mr,  Arthur,  he  fills  the  place  respectably.  Some- 
times, as  in  that  of  Andrew  Johnson,  he  throws  the  country 
into  confusion.' 

He  is  aut  nullus  aut  Ctssar. 

VI,  The  defects  in  the  structure  and  working  of  Congress, 
►  imd  in  its  relation  to  the  executive,  have  been  so  fully  dwelt  on 
[  already  that  it  is  enough  to  refer  summarily  to  them.    They 
ire — 
The  discontinuity  of  Congressional  policy. 
The  want  of  adequate  control  over  officials. 
The  want  of  opportunities  for  the  executive  to  influence  the 

legislature.'^ 
The  want  of  any  authority  charged  to  secure  the  passing  of 

such  legislation  as  the  country  needs. 
The  frequency  of  disputes  between  three  co-ordinate  pow- 
ers, the  President,  the  Senate,  and  the  House. 
The  maintenance  of  a  continuous  policy  is  a  difficulty  in  all 
popular  governments.    In  tlie  United  States  it  is  specially  bo, 
because — 

The  executive  head  and  his  ministers  are  necessarily  (unless 
I  when  a  President  is  re-elected)   changed  once  every 

B  four  years. 

One  House  of  Congress  ia  changed  every  two  years. 
Neither  House  recognizes  pennanent  leaders. 
*Mr.  James  G.  Blaine  obBervee  that  a  Vice-President,  havliig  honour, 
but  □□  power,  is  usually  the  malcontent  centre  of  dlBappolated  and 
discoDtented  men.  as  the  helr-presuiaptlve  to  the  throne  ia  apt  to  bo 
in  monarchieB  — rioenfv    Years  in  Congrtta,    vol.   li,  p.   BT. 

'It  Is  remarked  by  Mr.  Horace  White  (Forttdghtlv  Eevievi,  1ST9) 
that  the  quality  or  :be  President's  cabinet  suffera  by  the  excluaion  of 
nilQieiera  from  Cansress,  becauee  if  they  had  to  hold  their  Own  and 
defend  their  master's  policy  In  the  House,  the  President  would  bo 
driven  to  select  able  men  Instead  oF,  as  has  sometimes  happened,  hia 
owD  perBOD&l  friends.  TbiB  Is  true:  though  Europeans  may  answer 
that,  under  the  EngllBh  ayslem,  it  sometimes  happens  thai  men  are 
placed  Id  great  administrative  office  only  because  they  are  able  splak- 
-~:.  and  persone  of  hlKher  administrative  gitls  passed  over  becauM 
t  bftve  not  a  seat  la  Parllameat.  or  are  unready  in  debate. 
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No  accord  need  exist  betv^'een  Congress  and  the  executive. 

There  is  (as  already  explained)  no  such  thing  as  a  party  in 
power,  in  the  European  sense  of  the  term.  The  Americans 
use  it  to  denote  the  party  to  which  the  President  belongs. 
But  this  party  may  be  in  a  minority  in  one  or  both  Houses 
of  Congress,  in  which  case  it  cannot  do  anything  which  re- 
quires fresh  legislation ;  may  be  in  a  minority  in  the  Senate, 
in  which  case  it  can  take  no  executive  act  of  importance. 

There  is  no  true  leadership  in  political  action,  because  the 
most  prominent  man  has  no  recognized  party  authority.  Con- 
gress was  not  elected  to  support  him.  He  cannot  threaten 
disobedient  followers  with  a  dissolution  of  Parliament,  like  an 
English  prime  minister.  He  has  not  even  the  French  presi- 
dent's right  of  dissolving  the  House  with  the  consent  of  the 
Senate. 

There  is  often  no  general  and  continuous  cabinet  policy, 
because  the  cabinet  has  no  authority  over  Congress,  may 
perhaps  have  no  influence  with  it. 

There  is  no  general  or  continuous  legislative  policy,  because 
the  legislature,  having  no  recognized  leaders,  lind  no  one 
guiding  committee,  acts  through  a  large  number  of  commit- 
tees, independent  of  one  another,  and  seldom  able  to  bring 
their  measures  to  maturity.  What  continuity  exists  is  due  to 
the  general  acceptance  of  a  few  broad  maxims,  suoh  as  that 
of  non-intervention  in  the  affairs  of  the  Old  World,  and  to 
the  fact  that  a  large  nation  does  not  frequently  or  lightly 
change  its  views  upon  leading  principles.  In  minor  matters 
of  legislation  and  administration  there  is  little  settled  policy. 
The  Houses  trifle  with  questions,  take  them  up  in  one  session 
and  drop  them  the  next,  seem  insensible  to  the  duty  of  com- 
pleting work  once  begun.  It  is  no  one's  business  to  press 
this  duty  upon  them. 

There  is  no  security  that  Congress  will  attend  to  such 
minor  defects  in  the  administrative  system  of  the  country  as 
may  need  a  statute  to  correct  them.  In  Europe,  the  daily 
experience  of  the  administrative  departments  discloses  small 
faults  or  omissions  in  the  law  which  involve  needless  trouble 
to  ofiQcials,  needless  cost  to  the  treasury,  needless  injustice  to 
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claEEes  of  the  people.  Sometimes  for  their  own  sakcs,  some- 
times from  tiiat  desire  to  see  things  well  done  which  is  the 
life-breath  of  a  good  public  servant,  the  permanent  offlcialB 
call  the  attention  of  their  parliamentary  chief,  the  minister, 
to  the  defective  state  of  the  law,  and  Bubmit  to  him  the  draft 
of  a  bill  to  amend  it.  He  brings  in  this  bill,  and  if  it  involves 
no  matter  of  political  controversy  (which  it  rarely  does),  he 
gets  it  passed."  As  an  American  minister  does  not  sit  in 
Congress,  and  has  no  means  of  getting  anything  he  proposes 
attended  to  there,  it  is  a  mere  chance  if  such  amending  stat- 
utes  as  these  arc  introduced  or  pass  into  law. 

These  defects  are  all  reducible  to  two.  There  is  an  esces- 
eive  friction  in  the  American  system,  a  waste  of  force  in  the 
strife  of  various  bodies  and  persons  created  to  clieck  and 
balance  one  another.  There  is  a  want  of  executive  unity,  and 
therefore  a  possible  want  of  executive  vigour.  Power  is  so 
much  subdivided  that  it  is  hard,  at  a  given  moment,  to  con- 
centrate it  for  prompt  and  effective  action.  In  fact,  this 
happens  only  when  a  distinct  majority  of  the  people  are  so 
clearly  of  one  mind  that  the  several  co-ordinate  organs  of 
government  obey  this  majority,  uniting  their  efforts  to  serve 
its  will. 

VII.  The  relations  of  the  people  to  the  legislature  are  far 
from  perfect.  These  relations  are  in  every  free  country  so 
much  the  most  refined  and  delicate,  as  well  as  so  much  the 
most  important  part  of  the  whole  scheme  and  doctrine  of 
government,  that  we  must  not  expect  to  find  perfection  any- 
where. But  comparing  America  with  Great  Britain  from 
183?  to  1885 — for  it  is  still  too  soon  to  judge  the  condition 
of  things  created  by  the  Reform  Acts  of  that  year — the  work- 
ing of  the  representative  system  in  America  seems  somewhat 
inferior. 

There  are  four  essentials  to  the  excellence  of  a  representa- 
tive system: 

>  France,   Qermaoy.  sod   Italy,   thui 
9  the  rules  dI  Ibe  Engllsb  Houie  oE 
e    privatu    member    ao    to    retard    na 
UBUslly   Id  detcBl   any   ineaHure   which   the  Oovernnienl  doea   doL   put 
^■rUt  ItM  tull  atreugtb  to  carrr. 
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That  the  repreaentativeH  shall  be  chosen  from  among  the 
best  men  of  the  country,  and,  if  possible,  from  its  natu- 
ral leaders. 
That  they  shall  be  strictly  and  palpably  responBible  to  their 

constituents  for  their  speeches  and  votes. 
That  tliey  shall  liave  courage  enough  to  resist  a  momentary 
impulse  of  their  constituents  which  they  think  mis- 
chievous, i.  e.  shall  be  representatives  rather  than  mere 
delegates. 
That  they  individually,  and  the  Chamber  they  form,  shall 
have  a  reflex  action  on  the  people;  t.  e.  that  while  they 
derive  authority  from  the  people,  they  shall  also  give 
the  people  the  benefit  of  the  esperience  they  acquire 
in  the  Clianiber,  as  well  as  of  the  superior  knowledge 
and  capacity  they  may  be  presumed  to  possess, 
Americana  declare,  and  no  doubt  correctly,  that  of  these 
four  requisites  tlie  first,  third,  and  fourth  are  not  attained 
in  their  country.    Congressmen  are  not  chosen  from  among 
the  best  citizens.     They  mostly  deem  themselves  mere  dele- 
gates.   Tliej  do  not  pretend  to  lead  the  people,  being,  indeed, 
seldom  specially  qualified  to  do  eo. 

But  one  also  learns  in  America  that  the  second  requisite, 
responsibility,  is  not  fully  realized.  This  seems  surprising 
in  a  democratic  country,  and,  indeed,  almost  inconsistent  witli 
that  conception  of  the  representative  as  a  delegate,  which  is 
supposed,  perhaps  erroneously,  to  be  characteristic  of  dem- 
ocracies. Still,  the  fact  is  tliere.  One  cause,  on  which  I  have 
already  dwelt,  is  to  be  found  in  the  committee  systfim.  An- 
otiier  is  the  want  of  organized  leadership  in  Congress.  An 
English  member's  responsibility  usually  takes  the  form  of 
his  being  bound  to  support  the  leader  of  his  party  on  all 
important  divisions.  In  America,  this  obligation  attaches 
only  when  the  party  has  "gone  into  caucus,"  and  there  re- 
solved upon  its  course.  Seeing  that  the  member  need  not 
obey  the  leader,  the  leader  cannot  be  held  responsible  for  the 
action  of  the  rank  and  file.  As  a  third  cause,  we  may  note 
the  fact  that  owing  to  the  restricted  competence  of  Con- 
gress, many  of  the  questions  which  chiefly  interest  the  ;utt^— 
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do  not  come  before  Congress  at  all,  so  that  ita  j 

are  not  foilowed  with  that  clost  and  keen  attention  which  the 

debates  and  divisione  of  European  Chambers  excite. 

One  may  say  in  general  that  the  reciprocaJ  action  and 
reaction  between  the  electors  and  Congress,  what  is  commonly 
called  the  "tench"  of  the  people  with  their  agents,  is  not 
anfficiently  close,  quick,  and  delicate.  Representatives  ought 
to  give  light  and  leading  to  the  people,  just  as  the  people 
give  stimulus  and  momentum  to  their  representatives.  This 
incidental  merit  of  the  parliamentary  system  is  among  ita 
greatest  merits.  But  in  America  the  action  of  tlie  voter  fails 
to  tel!  upon  Congress.  He  votes  for  a  candidate  of  hia 
own  party,  hut  he  does  not  convey  to  that  candidate  an  im- 
pulse towards  the  carrying  of  particular  meafiurea,  because 
the  candidate,  when  in  Congress,  will  be  practically  unable 
to  promote  those  measures,  unless  he  happens  to  be  placed 
on  the  committee  to  whicii  they  are  referred.  Hence  the 
citizen,  when  he  casts  his  ballot,  can  seldom  feel  that  he  is 
advancing  any  measure  or  policy,  except  the  vague  and  gen- 
eral policy  indicated  in  his  party  platform.  He  is  voting 
for  a  party,  but  he  does  not  know  what  the  party  will  do, 
and  for  a  man,  but  a  man  whom  chance  may  deprive  of 
the  opportunity  of  advocating  the  measures  he  cares  most 
for. 

Conversely,  Congress  does  not  guide  and  illuminate  ita  con- 
stituents. It  is  amorphous,  and  has  little  Initiative.  It  does 
not  focus  the  light  of  tlie  nation,  does  not  warm  its  imagina- 
tion, does  not  dramatize  principles  in  the  deeds  and  characters 
"  men.'  Tliis  happens  because,  in  ordinary  times,  it  lacks 
it  leaders,  and  the  most  obvious  cause  why  it  lacks  them  is 
^s  disconnection  from  the  executive.  As  it  is  often  devoid 
of  such  men,  so  neither  does  the  country  habitually  come  to  it 
to  look  for  them.     In  the  old  days,  neither  Hamilton,  nor 

*Ab  an  niuatratlon  or  Che  want  or  the 
t  mar  mention  Ihat  some,  at  least,  ol 
ClettCB  fa  Ibe  American  calteges  Icollegt 
their  model  not  either  House  of  C'oagreas. 

ma.  Ihe  stuiienta  coQducUng  their  d. 
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Jefferson,  nor  John  Adama;  in  our  own  time,  neither  Stan- 
ton, nor  Grant,  nor  Tilden,  nor  Cleveland,  ever  aat  in  Con- 
gress. Lincoln  sat  for  two  years  only,  and  owed  little  of  his 
subsequent  eminence  to  hia  career  there. 

VIII.  The  independence  of  the  judiciary,  due  to  its  hold- 
ing for  life,  has  been  a  conspicuous  merit  of  the  Federal  sya- 
tein,  as  compared  with  the  popular  election  and  short  terms 
of  judges  in  most  of  the  States.  Yet  even  the  Federal  judi- 
ciary is  not  secure  from  the  attacks  of  the  two  otlier  powers, 
if  combined.  For  the  legislature  may  by  statute  increase 
the  number  of  Federal  justices,  increase  it  to  any  extent,  since 
the  Constitution  leaves  the  number  undetermined,  and  the 
President  may  appoint  persons  whom  he  knows  to  be  actuated 
by  a  particular  political  bias,  perhaps  even  prepared  to  decide 
specific  questions  in  a  particular  sense.  Thus  he  and  Congress 
together  may,  if  not  afraid  of  popular  displeasure,  obtain  such 
a  judicial  determination  of  any  constitutional  queatioa  as  they 
join  in  desiring,  even  although  that  question  has  been,  here- 
tofore, diiferently  decided  by  the  Supreme  court.  The  only 
safeguard  is  in  the  disapproval  of  the  people. 

It  is  worth  remai-king  that  the  points  in  which  the  Ameri- 
can frajue  of  national  government  has  proved  least  successful 
are  those  which  are  most  distinctly  artificial ;  i.  e.  those  which 
are  not  the  natural  outgrowth  of  old  inatitutione  and  well- 
formed  habits,  but  devices  consciously  introduced  to  attain 
specific  ends.'    The  election  of  the  President  and  Vice-Presi- 

'Bee  Chapter  IV.  ante,  aod  Nols  thereto,  Id  which  It  la  shown  tli>t 
moat  ot  the  provlalotiB  of  the  Federal  CDiiatltulloD  which  have  worked 
well  were  drawn  Irom  Ihe  CoDBtitutlonH  ol  tha   Beveral  Stales. 

Thii  may  Bccnj  to  be  aaolher  ws;  o(  HDying  that  tiature.  i.  e.,  his- 
torical development,  1b  wiser  than  the  wiaeBl  men.  Yet  It  nuat  bu 
remambered  that  what  we  call  hiBtorical  developmenc  1b  really  the  fo- 
Bull  ot  a  great  many  small  expedients  invented  by  men  durlag  nuny 
generatloDB  tor  curltig  Ihe  particular  evils  In  their  gOYercmeDl  which 
irom  time  to  time  bad  ta  be  cured.  The  moral,  therefore.  Is  that  a, 
BuccPBsloD  of  small  Improvemenla.  each  made  comfortably  to  exletlUK 
I'OiidltlonH  and  hablta.  Is  mora  llbely  to  succeed  than  a  large  scheme, 
made  all  at  once  In  wbal  may  be  trailed  the  spirit  at  conscious  experi- 
ment. The  Federal  Canatltutlon  has  beeo  gcoerally  suppoaed.  Id  Eu- 
rope, to  have  been  such  a  scheme,  and  Its  success  has  eticouraged  other 
oountrles  to  altempl  similar  bold  and  large  eiperlments.  This  Is  an 
error.  The  Conatltulloo  of  the  United  States  Is  almost  as  truly  the 
matured  result  ol  long  and  sraduai  bistorlcal  development  as  tha  Bbk* 
llBh  Conatltutloc  Itself.  
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dent  by  electors  appointed  ad  hoc  la  such  a  device.  The  func- 
tions of  the  judiciary  do  not  belong  to  this  category;  they 
are  the  natural  outgrowth  of  common  law  doctrines  and  of 
the  previous  history  of  the  colonies  and  States;  all  that  is 
novel  in  them— for  it  can  hardly  be  called  artificial — is  the 
creation  of  Courts  co-extensive  with  the  sphere  of  the  national 
government. 

All  the  main  features  of  American  government  may  be 
deduced  from  two  principles.  One  is  the  sovereignty 
of  the  people,  which  expresses  itself  in  the  fact  that 
the  supreme  law — the  Constitution — is  the  direct  utter- 
ance of  their  will,  that  they  alone  can  amend  it,  that 
it  prevails  against  every  other  law,  that  whatever  pow- 
ers it  does  not  delegate  are  deemed  to  be  reserved  to 
it,  that  every  power  in  the  State  draws  its  authority,  whether 
directly,  like  the  House  of  Representatives,  or  in  the  second 
degree,  like  the  President  and  the  Senate,  or  in  the  third 
degree,  like  the  Federal  judiciary,  from  the  people,  and 
i&  legally  responsible  to  the  people,  and  not  tJ3  any  one  of  the 
other  powers. 

The  second  principle,  itself  a  consequence  of  the  first  one, 
is  the  distrust  of  the  various  organs  and  agents  of  govern- 
ment. The  States  are  carefuily  safeguarded  ngainst  aggres- 
sion by  the  central  government.  So  are  the  individual  citi- 
zens. Each  organ  of  government — the  executive,  the  legisla- 
ture, the  judiciary — is  made  a  jealous  observer  and  restrainer 
of  the  othere.  Since  the  people,  being  too  numerous,  cannot 
directly  manage  their  affairs,  but  must  commit  them  to  agents, 
they  have  resolved  to  prevent  abuses  by  trusting  each  agent  as 
little  as  possible,  and  subjecting  him  to  the  oversight  of 
other  agents,  who  will  harass  and  check  him  if  he  attempts 
to  overstep  his  instructions. 

Some  one  has  said  that  the  American  Government  and 
Constitution  are  based  on  the  theology  of  Calvin  and  the 
philosophy  of  Hobbes.  This  at  least  is  true:  that  there  is  a 
hearty  Puritanism  in  the  view  of  human  nature  which  per- 
vades the  instrument  of  17S7.  It  is  the  work  of  men  who 
believed  in  original  ain,  and  were  resolved  to  leave  open  for 
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transgreesors  no  door  which  they  could  possibly  shut* 
Compare  tliia  spirit  with  the  entliusiastic  optimiem  of 
the  Frenchmen  of  1789.  It  is  not  merely  a  differ- 
ence of  race  temperaments ;  it  ia  a  difference  of  fundamental 
ideas. 

With  the  spirit  of  Puritanism  there  is  blent  a  double  portion 
of  the  spirit  of  legaiism.  Not  onl/  is  there  no  reliance  on 
ethical  forces  to  help  the  government  to  work:  there  is  an 
elaborate  machinery  of  law  to  preserve  the  equilibrium  of 
each  of  its  organs.  The  aim  of  the  Constitution  seems  to 
be  not  en  much  to  attain  great  common  ends  by  securing  a 
good  government,  as  to  avert  tlie  evils  which  will  flow,  not 
merely  from  a  had  government,  but  from  any  government 
strong  enough  to  threaten  the  pre-existing  communities  or  the 
individual  citizen. 

The  spirit  of  1787  was  an  English  spirit,  and  theiefore  a 
conservative  spirit,  tinged,  no  doubt,  by  the  hatred  to  tyrannv 
developed  in  the  revolutionary  struggle,  tinged  also  by  the 
nascent  dislike  to  inequality,  but  in  the  main  an  English 
spirit,  which  desired  to  walk  in  the  old  paths  of  precedent, 
which  thought  of  government  as  a  means  of  maintaining  order 
and  securing  to  every  one  his  rights,  ratiier  than  as  a  great 
ideal  power,  capable  of  guiding  and  developing  a  nation's  life. 
And  thus,  though  tlie  Constitution  of  1789  represented  a 
great  advance  on  the  still  oligarchic  system  of  contemporary 
England,  it  was  yet,  if  we  regard  simply  its  legal  provisions, 
the  least  democratic  of  democracies.  Had  tJie  points  which 
it  left  undetermined  been  dealt  with  in  an  aristocratic  spirit, 
had  the  legislation  of  Congress  and  of  the  several  States  taken 
an  aristocratic  turn,  it  might  have  grown  into  an  aristocratic 
syBttm.'"  The  democratic  character  which  it  now  possesaes 
is  largely  the  result  of  subsequent  events,  which  have  changed 
the  conditions  under  which  it  had  to  work,  and  have  deliv- 
ered its  development  into  the  hands  of  tliat  passion  for  equal- 
That  power  might  ba  aliuaed,"  snys  Marshall  in  his  Life  of  IFtuA- 


'°The  potDt  moat  vKal  for  detcrmliiiug  the  cbaracti 
vll.,  the  qualinoallon  at  the  electora,  waa  let(  to  (ht 
bave  determined  It  by  eBtabllatalng  manhood  auSrase. 
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ity  wliicli  has  become  a  powerful  factor  in  tlie  modem  world 
everywhere. 

He  wlio  should  desire  to  draw  an  indictment  against 
the  American  scheme  of  government  might  make  it  a 
long  one,  and  might  for  every  count  in  it  cite  high 
American  authority  and  adduce  evidence  from  American 
history.  Yet  a  Europeaii  reader  would  greatly  err  were 
he  to  conclude  that  this  scheme  of  government  ia  a 
failure,  or  is,  indeed,  for  the  purposes  of  the  country, 
inferior  to  the  political  system  of  any  of  the  great  nations  of 
the  Old  World. 

All  governments  are  faulty ;  and  an  equally  minute  analysis 
of  the  constitutions  of  England,  or  France,  or  Germany  would 
disclose  mischiefs  as  serious,  relatively  to  the  problems  with 
which  those  states  have  to  deal,  as  those  we  have  notfid  in 
the  Amfl'ican  system.  To  any  one  familiar  with  the  practical 
working  of  free  governments  it  is  a  standing  wondrfr  that 
they  work  at  all.  The  first  impulse  of  mankind  is  to  follow 
and  obey;  servitude,  rather  than  freedom,  is  their  natural 
state.  With  freedom,  when  it  emerges  among  the  more  pro- 
gressive races,  there  come  dissension  and  faction ;  and  it  takes 
many  centuries  to  form  those  habits  of  compromipe,  that  love 
of  order,  and  that  respect  for  public  opinion  which  make 
democracy  tolerable.  What  keeps  a  free  government  going 
is  the  good  sense  and  patriotism  of  the  people,  or  of  the 
guiding  class,  embodied  in  usages  and  traditions  which  it  ia 
hard  to  describe,  but  which  find,  in  moments  of  difficulty, 
remedies  for  the  inevitable  faults  of  the  system.  Now,  this 
good  sense  and  that  power  of  subordinating  sectional  to  na- 
tional interests  which  we  call  patriotism,  exist  in  higher 
measure  in  America  than  in  any  of  the  great  states  of  Europe. 
And  the  United  States,  more  than  any  other  country,  are 
governed  by  public  opinion ;  that  ia  to  say,  by  the  general 
sentiment  of  the  mass  of  the  nation,  which  all  the  organs  of 
the  national  government  and  of  the  State  governments  look 
to  and  obey." 
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A  philosopher  from  Jupiter  or  Saturn  who  ehould  examine 
the  constitution  of  England  or  that  of  America  would  prob- 
ahly  pronounce  that  such  a  body  of  complicated  devices,  full 
of  opportunities  for  conflict  and  deadlock,  could  not  work  at 
all.  Many  of  those  who  examined  the  American  constitution 
when  it  was  launched  did  point  to  a  multitude  of  difBcuIties, 
and  confidently  predicted  its  failure.  Still  more  confidently 
did  the  European  enemies  of  free  government  declare  in  the 
crisiH  of  the  War  of  Secession  that  "the  republican  bubble 
had  buret."  Some  of  these  censures  were  well  grounded, 
though  there  were  also  defects  which  had  escaped  criticism, 
and  were  first  disclosed  by  experience.  But  the  Constitution 
has  lived  on  in  spite  of  all  defects,  and  seems  stronger  now 
than  at  any  previous  epoch. 

Every  constitution,  like  every  man,  has  "the  defects  of  its 
good  qualities."  If  a  nation  desires  perfect  stability  it  must 
put  up  with  a  certain  slowness  and  cumbrousneas ;  it  must 
face  the  possibility  of  a  want  of  action  where  action  ia  called 
for.  If,  on  tlie  other  hand,  it  seeks  to  obtain  executive  speed 
and  vigour  by  a  complete  concentration  of  power,  it  must 
nm  the  risk  that  power  will  be  abused  and  irrevocable  steps 
too  hastily  taken.  Those  faults  on  which  I  have  laid  stress — 
the  waste  of  power  by  friction,  the  want  of  unity  and  vigour 
in  the  conduct  of  affairs  by  executive  and  legislatnre — are 
the  price  which  the  Americans  pay  for  the  autonomy  of  their 
States,  and  for  the  permanence  of  the  equilibrium  among  the 
various  branches  of  their  government.  They  pay  this  price 
willingly,  because  those  defects  are  far  less  dangerous  to  the 
body  politic  than  tliey  would  be  in  a  European  countrj-.  Take, 
for  instance,  the  shortcoraingB  of  Congress  as  a  legislative 
authority.  Every  European  country  is  surrounded  by  diffi- 
culties which  legislation  must  deal  with,  and  that  promptly. 
But  in  America,  where  those  relics  of  mediieval  privilege  and 
injustice  that  still  cumber  moat  parts  of  the  Old  World  either 
never  existed,  or  were  long  ago  abolished,  where  all  the  condi- 
tions of  material  prosperity  exist  in  ample  measure,  and  the 
development  of  materia!  resources  occupies  men's  minda, 
where  nearly  all  social  reforms  lie  within  the  sphere  of  State 
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action — in  America  there  is  less  need  and  less  desire 
than  in  Europe  for  a  perennial  stream  of  federal  leg- 
islation. People  are  contented  if  things  go  on  fairly  well 
as  thej-  are.  Political  philoeophers,  or  philanthropists, 
[jerceive  some  improvements  which  federal  statutes  might 
effect,  but  the  mass  of  the  nation  does  not  complain. 
The  barrenness  of  session  after  session  is  no  such  crying  evil 
as  the  less  conspicuous  barrenness  deplored  by  reformers  in 
Enj^land. 

"Jn  matters  of  government,"  says  Judge  Cooley,"  "America 
has  become  the  leader  and  the  example  for  all  enlightened 
nations.  England  and  France  alike  look  across  the  ocean 
for  lessons  which  may  form  and  guide  their  people.  Italy  and 
Spain  follow  more  distantly;  and  the  liberty-lovmg  people 
of  every  country  take  courage  from  American  freedom,  and 
find  augury  of  better  days  for  themselves  from  American  pros- 
perity. But  America  is  not  so  much  an  example  in  her  liberty 
as  in  the  covenanted  and  enduring  seenrities  which  are  in- 
tended to  prevent  liberty  degenerating  into  license,  and  to 
establish  a  feeling  of  trust  and  repose  under  a  beneficent  gov- 
ernment whose  excellence,  bo  obvious  in  its  freedom,  is  still 
more  conspicuous  in  its  careful  provision  for  permanence  and 
stability." 

Every  European  state  has  to  fear  not  only  the  rivalry  but 
the  aggression  of  ita  neighbours.  Even  Britain,  so  long  safe 
in  her  insular  home,  has  lost  some  of  her  security  by  the 
growth  of  steam  navies,  and  has  in  her  Indian  and  colonial 
possessions  given  pledges  to  fortune  all  over  the  globe.  She, 
like  the  Powers  of  the  European  Continent,  must  maintain 
lier  system  of  government  in  full  efficiency  for  war  as  well 
as  for  peace,  and  cannot  afford  to  let  her  armaments  decline, 
her  finances  become  disordered,  the  vigour  of  her  executive 
authority  be  impaired,  sources  of  iuternal  discord  continue 
to  prey  upon  her  vitals.  But  America  lives  in  a  world  of  her 
own,  ipsa  skw  pollens  opibus,  nUiil  indiga  noslH.  Safe  from 
attack,  safe  even  from  menace,  she  hears  from  afar  the  war- 
ring cries  of  European  races  and  faiths,  as  the  gods  of  Epi- 
"AddreiB  to  Ihe  Soulb  CsrollDa  Bar  AssoclatloQ,  December,  1836. 


THE    NATIONAL    QOVBRNMBNT 

curuB  listened  to  the  murmurs  of  the  unhappy  earth  spread 
out  beneath  their  golden  dwellings, 

"SelUDClai  a  reboa  noitrla  aemotoque  Ioukc.' 

Had  Canada  or  Mexico  grown  to  be  a  great  power,  had 
France  not  sold  Louisiana,  or  had  England,  rooted  on  the 
American  continent,  become  a  military  deapotism,  the  United 
States  could  not  indulge  the  easy  optimism  which  make*  them 
tolerate  the  faults  of  their  government.  As  it  is,  that  which 
might  prove  to  a  European  state  a  mortal  disease  is  here 
notliing  worse  than  a  teasing  ailment.  Since  the  War  of  Se- 
cession ended,  no  serious  danger  has  arisen  either  from  within 
or  from  without  to  alarm  transatlantic  statesmen.  Social  eon- 
vulsions  from  within,  warlike  assaults  from  without,  eeem 
now  as  unlikely  to  try  the  fabric  of  the  American  Constitn- 
tion  as  an  earthquake  to  rend  the  walls  of  the  Capitol.  This 
is  why  the  Americans  submit,  not  merely  patiently,  but  hope- 
fully, to  the  defects  of  their  government.  The  vessel  may 
not  be  any  better  built,  or  found,  or  rigged  than  are  those 
which  carry  the  fortunes  of  the  great  nations  of  Europe,  She 
is  certainly  not  better  navigated.  But  for  the  present,  at  least 
— it  may  not  always  be  so — she  sails  upon  a  summer  sea. 

It  must  never  be  forgotten  that  the  main  object  which  the 
framers  of  the  Constitution  set  before  themselves  has  been 
achieved.  When  Si^yes  was  asked  what  he  had  done  during 
the  Beign  of  Terror,  he  answered,  "I  lived."  The  Constitu- 
tion as  a  whole  has  stood,  and  stands,  unshaken.  The  scales 
of  power  have  continued  to  hang  fairly  even.  The  President 
has  not  corrupted  and  enslaved  Congress:  Congress  has  not 
paralysed  and  cowed  tlie  President.  The  legislative  may  have 
gained  somewhat  on  the  executive  department;  yet  were 
George  Washington  to  return  to  earth,  he  might  be  as  great 
and  useful  a  President  as  he  was  a  century  ago.  Neither  the 
legislature  nor  the  executive  has  for  a  moment  threatened 
the  liberties  of  the  people.  The  States  have  not  broken  up 
the  Union,  and  the  Union  has  not  absorbed  the  States.  N't 
wonder  that  the  Americans  are  proud  of  an  instnunent  under 
which  this  great  result  has  been  attained,  which  haa 
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iinscathei  through  the  furnace  of  civil  war,  which  has  been 
found  capable  of  embracing  a  body  of  commonwealths  three 
times  as  numerous,  and  with  twenty-fold  the  population  of 
the  original  States,  which  has  cultivated  the  political  intelli- 
gence of  the  masses  to  a  point  reached  in  no  other  country, 
which  has  fostered  and  been  found  compatible  with  a  larger 
measure  of  local  self-government  than  has  existed  elsewhere. 
'Not  is  it  the  least  of  its  merits  to  have  made  itself  beloved. 
Objections  may  be  taken  to  particular  features,  and  these 
objections  point,  as  most  American  thinkers  are  agreed,  to 
practical  improvements  which  would  preserve  the  excellences 
and  remove  some  of  the  inconveniences.  But  reverence  for 
the  Constitution  has  become  so  potent  a  conservative  influence 
that  no  proposal  of  fundamental  change  seems  likely  to  be  en- 
teri;ained.  And  this  reverence  is  itself  one  of  the  most  whole- 
some and  hopeful  elements  in  the  character  of  the  American 
people. 


CHAPTER  XXVII 

THE  FEDERAL  SYSTEM 

Having  examined  the  several  branches  of  the  National  gov- 
ernment, and  the  manner  in  which  they  work  together,  we 
may  now  proceed  to  examine  the  American  Commonwealth 
as  a  Federation  of  States.  The  present  chapter  is  intended 
to  state  concisely  the  main  features  which  distinguish  the 
Federal  system,  and  from  which  it  derives  its  peculiar  char- 
acter. Three  other  chapters  will  describe  its  practical  working 
and  summarize  the  criticisms  that  may  be  passed  upon  it. 

The  contests  in  the  Convention  of  1787  over  the  framing 
of  the  Constitution,  and  in  the  country  over  its  adoption, 
turned  upon  two  points :  the  extent  to  which  the  several  States 
should  be  recognized  as  independent  and  separate  factors  in 
the  construction  of  the  National  government,  and  the  quantity 
and  nature  of  the  powers  which  should  be  withdrawn  from 
the  States  to  be  vested  in  that  government.  It  has  been  well 
remarked  that  "the  first  of  these,  the  definition  of  the  struc- 
tural powers,  gave  more  trouble  at  the  time  than  the  second, 
because  the  line  of  partition  between  the  powers  of  the  States 
and  the  Federal  government  had  been  already  fixed  by  the 
whole  experience  of  the  country."^  But  since  1791  there  ha» 
been  practically  no  dispute  as  to  the  former  point,  and  little 
as  to  the  propriety  of  the  provisions  which  define  the  latter.- 
On  the  interpretation  of  these  provisions  there  has,  of  course,^ 
been  endless  debate,  some  deeming  the  Constitution  to  hav 

^I  quote  from  an   acute  and  concise  essay  on  this  subject   by  Mr, 
Richard  M.  Venable  of  Baltimore,  entitled  "The  Partition  of  Powe: 
between  the  Federal  and  State  Governments,**  being  a  paper  read 
the  1885  meeting  of  the  American  Bar  Association. 
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taken  more  from  the  States,  some  leas;  while  still  warmer 
controTersies  have  raged  as  to  the  matters  which  the  inatru- 
ment  does  not  espreasly  deal  with,  and  particularly  whether 
the  States  retain  their  aovereignty.  and  with  it  the  right  of 
nullifying  or  refusing  to  he  bound  hy  certain  acts  of  the 
National  government,  and  in  the  last  resort  of  withdrawing 
from  the  Union.  As  these  latter  questiona  (nullification  and 
secession)  have  now  been  settled  by  the  Civil  War,  we  may 
say  that  in  the  America  of  to-day  there  exists  a  general 
agreement — 

That  every  State  on  entering  the  Union  finally  renounced 
its  sovereignty,  and  is  now  for  ever  subject  to  the  Federal 
authority  as  defined  by  the  Constitution. 

That  the  functions  of  the  States  as  factors  of  the  National 
government  are  satisfactory,  t.  e.  suiBciently  secure  its  strength 
and  the  dignity  of  these  communities. 

That  the  delimitation  of  powers  between  the  National  gov- 
ernment and  the  States,  contained  in  the  Constitution,  is  con- 
venient, and  needs  no  fundamental  alteration.' 

The  ground  which  we  have  to  tread  during  the  remainder 
of  this  chapter  is,  therefore,  no  longer  controversial  ground, 
but  that  of  well  established  law  and  practice.' 

I.  The  distribution  of  powers  between  the  National  and 
the  State  governments  is  effected  in  two  ways— Positively,  by 
conferring  certain  powers  on  the  National  government ;  Nega- 
tively, by  imposing  certain  restrictions  on  the  States.  It 
would  have  been  superfluous  to  confer  any  powers  on  the 
States,  because  they  retain  all  powers  not  actually  taken  from 
them.  A  lawyer  may  think  that  it  was  equally  unnecessary 
and,  so  to  speak,  inartistic,  to  lay  any  prohibitions  on  the 
National  government,  because  it  could  ex  hi/pothesi  exercise 
no  powers  not  expressly  granted.     However,  the  anxiety  of 


te  mlsbt  proparlr  ba 
b  a  Bubject  BB  mu- 
a  acquleaceace  la  tbo 


The  view  ihal  the  power  of  Cou^reBS  lo  leglBlt 
eitcDded.  by  a  oonBtltutlaaBl  BmendnieDt,  to  bui 
TlagB  and  divorce  Is.  of  rourse,  caiopalihle  with  a 
general  Bcheme  of  dellraUatloD  of  powerB. 

■a  remarkably  clear  view  of  Cbn  llmltB  of  Federal  and  Stale  autbor- 
ILr  may  be  touad  In  tbe  treatise  of  Mr,  C.  S.  Patterson  (published 
since  thla  chapter  was  written),   Federal  Restraintt  an  State  Action: 

^Udelphla,  1883. 
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the  States  to  fetter  the  master  they  were  giving  themselvfcJ" 
caused  the  introduction  of  proviaions  (qualifying  the  grant  C»» 
espresa  powers,  and  interdicting  the  National  govemmer** 
from  various  kinds  of  action  on  which  it  might  otherwise  haw^ 
been  tempted  to  enter.*  The  matter  is  further  complicat&<3 
by  the  fact  that  the  grant  of  power  to  the  National  goven»— 
ment  is  not  in  all  cases  an  exclusive  grant :  i.  e.  there  are  ma.*^ 
ters  which  both,  or  either,  the  States  and  tlie  NatioDiil  go^^— 
emment  may  deal  with.  "The  mere  grant  of  power  t*> 
Congress  does  not  of  itself,  in  most  cases,  imply  a  prohibi- 
tion upon  the  States  to  exercise  the  like  power.  ...  It  is  n«>t 
the  mere  existence  of  the  National  power,  but  its  exerciser 
which  is  incompatible  with  the  exercise  of  the  same  pow^' 
by  the  States.""  Thus  we  may  distinguish  the  foUowic»£ 
classes  of  governmental  powers: 

Powers  vested  in  the  National  government  alone. 

Powers  vested  in  the  States  alone. 

Powers  exerciaable  by  either  the  National  government  ** 
the  States. 

Powers  forbidden  to  the  National  government. 

Powers  forbidden  to  the  State  governments.  1 

It  might  be  thought  that  the  two  latter  closaea  are  sope-^^* 
fluous,  because  whatever  is  forbidden  to  the  National  gover*^* 
ment  is  permitted  to  the  States;  and,  conversely,  whatever  ^^ 
forbidden  to  tlie  States  is  permitted  to  the  National  goverC^' 
ment.  But  this  is  not  so.  For  instance.  Congress  can  grar^*' 
no  title  of  nobility  (Art.  i.  S  9).  But  neither  can  a  State  ^^? 
80  (Art.  i.  §  10),  The  National  government  cannot  take  pr^;^^" 
vate   property   for   public   use   without   just    compenBatio^^" 

"Judge  Cooler  obaervGH  to  me,  "Tho  prohlbltloos  Imiwaeil  bj  t^jJJ. 
Federal  Cons L It u lion,  oa  the  exerclaa  of  power  by  the  ReoerRl  B^^^^j 
eromEiit,  were  not.  for  the  moat  part,  to  prevent  lla  encroacbUis  <^^ia 
the  powers  left  with  the  SIbIob,  but  to  preclude  tyiaonlcal  eiercl^^*^, 
of  powers  which  wore  UDqueBtlonahlj  glveo  to  the  Federal  goverC^^^ . 
meat.  Thua  ConEreea  ivaa  forbidden  to  pass  soy  bill  of  alOlnde**^^ 
this  was  CO  prevent  its  dealing  with  Federal  offencpB  by  le«lBl«t !¥»**% 
conviction  and  sentence.  It  waa  forbidden  lo  pasa  ex  pott  /acio  laM^^;^^ 
and  tbla  undoubtedly  Is  a  limitation  upon  power  granted;  (or,  wtr""^ 
the  aame  complete  power  ]□  reaped  to  ofTonces  agalnat  the  (eDer 
government  which  a  Boverelgnty  poaaeasea.  It  might  have  paased  aui 
lawa  if  not  prohibited. ' 

'"loley,  Principtet,  p.  35:  cf.  Siurgei  v.  CrowniniAield,  t  Wheu.  U 


THE    FEDERAL.    SYSTEM  3U 

(Amendment  v.).  Apparently  neither  can  any  State  do  ao 
(Amendment  siv.  as  interpreted  in  several  caflea).  So  no 
State  can  pass  any  law  impairing  the  obligation  of  a  contract 
(Art.  i.  §  10).  But  the  National  government,  although  not 
Bubject  to  a  simOar  direct  prohibition,  lias  received  no  gen- 
eral power  to  legislate  as  regards  ordinary  contracts,  and 
might,  therefore,  in  some  cases,  find  itself  equally  unable 
to  pass  a  law  which  a  State  legislature,  though  for  a  different 
reason,  could  not  pass,"  So  no  State  can  pass  any  ex  post 
facto  law.    Neither  can  Congress. 

What  the  Constitution  has  done — and  this  ig  to  English- 
men one  of  its  most  singular  features — is  not  to  cut  in  half 
the  totality  of  governmental  functions  and  powers,  giving  part 
to  the  National  government  and  leaving  all  the  rest  to  the 
States,  but  to  divide  up  this  totality  of  autliority  ioo  a  num- 
ber of  parts  which  do  not  exhaust  the  whole,  hut  leave  a 
residuum  of  powers  neither  granted  to  the  Union  nor  con- 
tinued to  the  States,  but  reserved  to  the  people,  who,  however, 
can  put  tliem  in  force  only  by  the  difficult  process  of  amend- 
ing the  Constitution.  In  other  words,  there  are  things  in 
America  which  there  exists  do  organized  and  permanent  au- 
thority capable  of  legally  doing;  not  a  State,  because  it  is 
expressly  forbidden;  not  tlie  National' government,  because 
it  either  has  not  received  the  competence  or  has  been  expressly 
forbidden.  Suppose,  for  instance,  tliat  there  should  arise 
a  wish  to  pass  for  California  such  a  measure  as  the  Irish  Land 
Act  passed  by  tbe  Britii^h  Parliament  in  1881,  or  the  Irish 
Land  Act  passed  by  that  body  in  1887.  Neither  the  State 
legislature  of  California,  nor  the  people  of  California,  as- 
sembled in  a  constitutional  convention,  could  pass  such  a 
measure,  because  it  would  violate  the  obligation  of  contracts, 
and  thereby  transgress  Art.  i.  §  10  of  the  Federal  Constitution, 
Whether  the  Federal  Congress  could  pass  such  a  measure  is 
at  least  extremely  doubtful,  because  the  Constitution,  though 
it  has  imposed  no  prohibition  such  as  that  which  restricts  a 
State,  does  not  seem  to  have  conferred  on  Congress  the  right 
•Ot  couree  Caa^eas  can  legislate  reeardlog  aome  contracts,  aod,  c«n 
Impair  their  obllsallon.     It  has   povior  to  regulate  commerce, 
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of  legielating  on  such  a  matter  at  all.'  If,  therefore,  an  abso- 
lute and  overwhelming  necessity  for  the  enactment  of  such  a 
measure  should  arise,  the  safer  if  not  the  only  course  would 
be  to  amend  the  Federal  Constitution,  either  by  striking  out 
the  prohibition  on  the  States  or  by  conferring  the  requisite 
power  on  Congress,  a  process  which  would  probably  occupy 
more  than  a  year,  and  wliich  requires  the  concurrence  of  two- 
thirds  of  both  Houses  of  Congress  and  of  tliree- fourths  of  the 
forty-two  States. 

II.  The  powers  vested  in  the  National  government  alone  are 
such  as  relate  to  the  conduct  of  the  foreign  relations  of  the 
country  and  to  such  common  national  purposes  as  the  army 
and  navy,  internal  commerce,  currency,  weights  and  measures, 
and  the  post  office,  with  provisions  for  the  management  of  the 
machinery,  legislative,  esecutjve,  and  judicial,  charged  with 
these  purposes.' 

The  powers  which  remain  vested  in  the  States  alone  are 
all  the  other  ordinary  powers  of  internal  government,  such 
as  legislation  on  private  law,  ciril  and  criminal,  the  mainten- 
ance of  law  and  order,  the  creation  of  local  institutions,  the 
provision  for  education  and  the  relief  of  the  poor,  together 
with  taxation  for  the  above  purposes. 

III.  The  powers  which  are  exercisable  concurrently  by  the 
National  government  and  by  the  States  are — 

Powers  of  legislation  on  some  specified  subjects,  such  as 
bankruptcy  and  certain  commercial  matters  (e.g.  pilot  laws 
and  harbour  regulations),  but  so  that  State  legislation  shall 
take  effect  only  in  the  absence  of  Federal  legislation. 

Powers  of  taxation,  direct  or  indirect,  but  so  that  neither 
Congress  nor  a  State  shall  tax  exports  from  any  State,  and 
so  that  neither  any  State  shall,  except  with  the  consent  of 
Congress,  tax  any  corporation  or  other  agency  created  for 
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Federal  purposes  or  any  act  doiie  under  Federal  authority, 
nor  the  National  govemmeut  tax  any  State  or  its  agenciea 
or  property. 

Judicial  powers  in  certain  elassee  of  cases  There  CongresB 
might  have  legislated,  but  has  not,  or  where  a  party  to  a 
suit  has  a  choice  to  proceed  either  in  a  Federal  or  a  State 
court. 

Powers  of  determining  matters  relating  to  the  election  of 
representatives  and  senators  (but  if  CongresB  determines,  the 
State  law  gives  way). 

IV.  The  prohibitions  imposed  on  the  National  government 
are  set  forth  in  Art.  i.  §  9,  and  in  the  first  ten  amendments. 
The  most  important  are : 

Writ  of  habeas  corpus  may  not  be  suspended,  nor  bill  of 
attainder  or  e.x  post  facio  law  passed.' 

No  commercial  preference  shall  be  given  to  one  State  over 
another. 

No  title  of  nobility  shall  be  granted. 

No  law  shall  be  passed  establishing  or  prohibiting  any 
religion,  or  abridging  the  freedom  of  speech  or  of  the  press, 
or  of  public  meeting,  or  of  bearing  arms. 

No  religious  test  shall  be  required  as  a  qualification  for  any 
office  under  the  United  States. 

No  person  shall  be  tried  for  a  enpital  or  otherwise  infamous 
crime  unless  on  the  presentment  of  a  grand  jury,  or  be  BuV 
jected  to  a  second  trial  for  the  game  offence,  or  be  compelled 
to  be  a  witness  against  himself,  or  be  tried  otherwise  than  by 
a  jury  of  his  State  and  district. 

No  common  law  action  shall  be  decided  except  by  a  jury 
where  the  value  in  dispute  exceeds  $20,  and  no  fact  determined 
by  a  jury  shall  he  re-examined  otherwise  than  by  the  rules  of 
tlie  common  law.'" 

V,  The  prohibitions  imposed  on  the  States  are  contained  in  I 
Art.  i.  §  10,  and  in  the  three  last  amendments.     They  are  ' 

tlon.i  o(  a  nature  generally  Blroilai 

in  rccpnt  European  Consttlutlona,  i 
Jhe  term  ex  poat  facto   law  Is  deemed  to  refer  lo  criminal  laws  o 
^ChleHy  Intended   lo   prevent   Ilie  methoda   of  courts  of   equity   I 
log  applied  fD  tbe  Federal  courts  as  against  tbe  findlnes  of  a  jury. 
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intended  to  secure  the  National  government  against  attempts 
by  the  States  to  trespaBB  on  its  domain,  and  to  protect  individ- 
uals against  oppressive  legislation. 

No  State  shall  make  any  treaty  or  alliance:  coin  money: 
make  anjlhing  but  gold  and  silver  coin  a  legal  tender:  pass 
any  bill  of  attainder,  ex  post  facio  law,  or  law  impairing  the 
obligation  of  contracts:  grant  any  titles  of  nobility. 

No  State  shall  without  the  consent  of  Congress — Lay  duties 
on  exports  or  imports  (the  produce  of  such,  if  laid,  going 
to  the  national  treasury) :  keep  troops  or  ships  of  war  jn 
peace  time:  enter  into  an  agreement  with  another  State  or 
with  any  foreign  power:  engage  in  war,  unless  actually  in- 
vaded or  in  imminent  danger. 

Every  State  must — Give  credit  to  the  records  and  judicial 
proceedings  of  every  other  State:  extend  the  privileges  and 
immunities  of  citizens  to  the  citizens  of  other  States  -.  deliver 
up  fugitives  from  justice  to  the  State  entitled  to  claim  them. 

No  State  shall  have  any  but  a  republican  form  of  govern- 
ment. 

No  State  shall  maintain  slavery:  abridge  the  privileges  of 
any  citizen  of  tlie  United  States,  or  deny  to  him  the  right  of 
voting,  in  respect  of  race,  colour,  or  previous  servitude:  de- 
pri*e  any  person  of  life,  liberty,  or  property,  without  doe 
process  of  law :  deny  to  any  person  the  equal  protection  of  the 
laws. 

Note  that  tliis  list  contains  no  prohibition  to  a  State  to 
do  any  of  the  following  things:  Establish  a  particular  form 
of  religion:  endow  a  particular  form  of  religion,  or  educa- 
tional or  charitable  establishments  connected  therewith:  abol- 
ish trial  by  jury  in  criminal  or  civil  cases:  suppress  the  free- 
dom of  speaking,  writing,  and  meeting  (provided  that  this 
be  done  equally  as  between  different  classes  of  citizens,  and 
provided  also  that  it  he  not  done  to  such  an  extent  as  to 
amount  to  a  deprivation  of  liberty  without  due  proceee  of 
law) :  limit  the  electoral  franchise  to  any  extent:  extend  the 
electoral  franchise  to  women,  minors,  aliens. 

These  oiuissions  are  significant.  They  show  that  the  fram- 
ers  of  the  Constitution  had  no  wish  to  produce  uniformity— 
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among  the  States  in  governmetit  or  institulioriB,  and  little 
care  to  protect  the  citizens  against  abuses  of  State  power." 
Their  chief  aim  was  to  aecure  the  National  government 
against  encroachments  on  the  part  of  the  States,  and  to  pre- 
Tent  causes  of  quarrel  both  between  the  central  and  Stute 
authorities  and  between  the  several  States.  The  result  has,  on 
the  whole,  justified  their  action.  So  far  from  abusing  their 
power  of  making  themselves  unlike  one  another,  the  States 
have  tended  to  be  too  uniform,  and  have  made  fewer  experi- 
mrata  in  institutions  than  one  could  wish. 

TI.  The  powers  vested  in  each  State  are  all  of  them  origi- 
nal and  inherent  powers,  which  belonged  to  the  State  before 
it  entered  the  Union.*"  Hence  they  are  prima  facie  unlimited, 
and  if  a  question  arises  as  to  any  particular  power,  it  is  pre- 
sumed to  be  enjoyed  by  the  State,  unless  it  can  be  shown  to 
have  been  taken  away  by  the  Federal  Constitution ;  or,  in  other 
words,  a  State  is  not  deemed  to  be  subject  to  any  restriction 
which-the  Constitution  has  not  distinctly  imposed. 

The  powers  granted  to  the  National  government  are  dele- 
gated powers,  enumeraied  in  and  defined  by  the  instrument 
which  has  created  the  Union.  Hence  the  rule  that  when  a 
question  arises  whether  the  National  government  possesses  a 
particular  power,  proof  must  be  given  that  the  power  was 
positively  granted.  If  not  granted,  it  is  not  possessed,  be- 
cause the  Union  is  an  artificial  creation,  whose  government 
can  have  nothing  but  what  the  people  have  by  the  Constitu- 
tion conferred.  The  preeumption  is,  therefore,  against  the 
National  government  in  such  a  case,  just  as  it  is  for  the  State 
in  a.  like  case." 

"The  (Durteentli  and  flCteentb  BmendmeDtB  are,  In  this  respect,  t 
noTelty.  Tbo  only  restrlctloDs  ot  tbls  ktnd  to  be  found  In  the  Inslru- 
t  of  1789  aro  those  relating  to  conlracta  acd  el  pott  facto  lawa. 
9  the  righla  of  State  cltlzeoa  were  adequately  protected  al- 
the  provisions  of  State  conHtUuttons. 
[  "When  I  apeak  of  a  State.  I  da  not  mean  merely  a  State  leglHlature, 
BSCBuae  that  body  la  usually  restrained  by  the  State  coDatltutlon  from 
'«xerclslDg  the  totality  ot  the  powEra  which  the  State  posaeBaeB.  but 
tnclude  the  people  ot  the  State  assembled  In  conventlan,  or  voting  oa 
tt  State  coDBtltutlon  or  on  an  amendment  proposed  tbereto. 

Wjongress  must  not  attempt  to  Interfere  with  the  ao-called  "police 

power'  ot  the  States  witblu  their  own  limits.     So  when  a  statute  ot 

—^nsreai  had  made   It  punishable   to  Bell  certain   lIlumlnatlnB  Qulda 
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VII.  The  authority  of  the  National  governmeat  over  the 
citizens  of  every  State  is  direct  and  immediate,  not  exerted 
through  the  State  organization,  and  not  requiring  the  co- 
operation of  the  State  government.  For  most  purposes  the 
National  government  ignores  the  States ;  and  it  treats  the 
citizens  of  different  States  as  being  simply  its  own  citizens, 
equally  bound  by  its  laws.  The  Federal  courts  revenue  offi- 
cers and  post-offico  draw  no  help  from  any  State  officials, 
bnt  depend  directly  on  Washington.  Hence,  too,  of  course, 
there  is  no  local  self-government  in  Federal  matters.  No  Fed- 
eral official  is  elected  by  the  people  of  any  local  area.  Local 
government  is  purely  a  State  affair. 

On  the  other  hand,  the  State  in  no  wise  depends  on  the 
National  government  for  its  organization  or  its  effective  work- 
ing. It  is  the  creation  of  its  own  inhabitants.  Tbey  have 
given  it  its  constitution.  They  administer  its  govemmeot. 
It  goes  on  its  own  way,  touching  the  National  govem- 
ment  at  but  few  points.  That  the  two  should  touch 
at  the  fewest  possible  points  was  the  intent  of  those  who 
framed  the  Federal  Constitution,  for  they  saw  that  the 
lees  contact,  the  less  danger  of  collision.  Their  aim  was 
to  keep  the  two  mechanisms  as  distinct  and  independent  of 
each  other  as  was  compatible  with  the  still  higher  need  of 
subordinating,  for  national  purposes,  the  State  to  the  Central 
government.'* 

VIII.  It  is  a  further  consequence  of  this  principle  that  the 
National  government  has  but  little  to  do  with  the  States 
as  States.  Its  relations  are  with  their  citizens,  who  are  also 
its  citizens,  rather  than  with  them  as  ruling  commonwealths. 
In  the  following  points,  however,  the  Constitution  does  require 
certain  services  of  the  States: 

It  requires  each  State  government  to  direct  the  choice  of 
and  accredit  to  the  seat  of  the  National  government,  two  sena* 

laQammable  at  leas  tban  a  csrtBia  apeclDed  temperature,  it  wsa  held 
thai  this  statute  could  not  operate  mtbin  a  State,  but  onl7  Id  tbe  DlB- 
Irlot  at  Columbia  aod  Ibo  Territories,  and  s  person  convicted  under  It 
In  Detroit  was  dWcharged  ( United  Staiea  v.   De  Witt,  9  Wall.  41), 

"For  a.  comparlaoD  of  the  Federal  system  ol  Che  United  Stalea  wlUt 
the  EVderal  Bysleni  of  the  c«'o  anctcnt  Eosllsh  UnlTeroiUeB,  sea  iwbft 
Is  this  chapter,  printed  at  tbe  end  o(  tbe  volume.  ^^^< 
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tora  and  so  many  representativea  as  the  State  is  entitled  to 
send. 

It  requires,  similarly,  that  presidential  electors  be  chosen, 
meet,  and  vote  in  the  States,  and  that  their  votes  be  transmit- 
ted to  the  national  capital. 

It  requires  each  State  to  organize  and  arm  its  militia, 
which,  when  duly  summoned  for  active  service,  are  placed  un- 
der Uie  command  of  the  President. 

It  requires  each  State  to  maintain  a  republican  form  of 
government.'" 

Note  in  particular  that  the  National  government  does  not, 
as  in  some  other  federations — 

Call  upon  the  States,  as  commonwealths,  to  contribute 
funds  to  its  support: 

Issue  (save  in  so  far  as  may  be  needed  in  order  to  secure 
a  republican  form  of  government)  administrative  orders  to 
the  States,  directing  their  authorities  to  carry  out  its  laws 


Require  the  States  to  submit  their  laws  to  it,  and  veto  such 
as  it  disapproves. 

The  first  two  things  it  is  not  necessary  for  the  National 
govemment  to  do,  because  it  levies  its  taxes  directly  by  its 
own  collectors,  and  enforces  its  laws,  commands,  and  judicial 
decrees  by  the  hands  of  its  own  servants.  The  last  can  be 
dispensed  with  because  the  State  laws  are  ipso  jure  invalid, 
if  they  conflict  with  the  Constitution  or  any  treaty  or  law 
duly  made  under  it  (Art.  vi.  §  2),  while  if  they  do  not  so 
conflict  they  are  valid,  whether  the  National  government 
should  approve  of  them  or  not. 

Neither  does  the  National  government  allow  its  structure  to 
be  dependent  on  the  action  of  the  States.  "To  make  it  ira- 
possiUJe  for  a  State  or  group  of  States  to  jeopard  by  inaction 
or  hostile  action  the  existence  of  the  central  government,"" 
was  a  prime  object  witli  the  men  of  1787,  and  has  greatly 
contributed  to  the  solidity  of  the  fabric  they  reared.  The 
de  facto  secession  of  eleven  States  in  1860-61  interfered  with 
"Convarael;,  Che  Nalloaat  governmeat  may  be  required  b;  aoj  St&tft 
to  afford  protection  ogoliiBt  Invasion  and  asoinsL  douieatiu  vlolBDoe. 
**VeiiabIe,  vl  ntpra. 
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the  regular  legal  conduct  neither  of  the  presidential  election 
of  1864  nor  of  the  congresaional  elections  from  ISfJl  to  1865. 
Those  States  were  not  represented  in  Congrees ;  but  Congress 
iteelf  went  on,  diminished  in  numbera,  yet  with  its  full  legal 
powers,  as  the  British  Parliament  would  go  on  though  all 
the  peers  and  representatives  from  Scotland  might  be  absent. 
IX.  A  State  is,  within  its  proper  sphere,  just  as  legally 
supreme,  juat  as  well  entitled  to  give  effect  to  it*  own  will, 
as  is  the  National  government  within  its  sphere;  and  for  the 
same  reason.  All  authority  flows  from  the  people.  The  peo- 
ple have  given  part  of  their  supreme  authority  to  the  Central, 
part  to  the  State  governments.  Both  hold  by  the  same  title, 
and  therefore  the  National  government,  although  Buperior 
wherever  there  is  a  concurrence  of  powers,  hae  no  more  right 
to  trespass  upon  the  domain  of  a  State  than  a  State  has  upon 
the  domain  of  Federal  action,  "When  a  particular  power," 
eaya  Judge  Cooley,  "is  found  to  belong  to  the  States,  they  are 
entitled  to  the  same  complete  independence  in  its  exercise 
as  is  the  National  government  in  wielding  its  own  authority." 
That  the  course  which  a  State  is  following  is  pernicious,  that 
its  motives  are  bad  and  its  sentiments  disloyal  to  the  Union, 
makes  no  difference  until  or  unless  it  infringes  on  the  sphere 
of  Federal  authority.  It  may  be  thought  that  however  dis- 
tinctly this  may  have  been  laid  down  as  a  matter  of  theory,  in 
practice  the  State  will  not  obtain  the  same  justice  as  the 
National  government,  because  the  court  which  decides  points 
of  law  in  dispute  Ijotwwn  the  two  is  in  the  last  resort  a  Fed- 
eral court,  and,  therefore,  biased  in  favour  of  the  Federal 
government.  In  practice,  however,  little  or  no  unfaimeaa  has 
arisen  from  this  cause."  The  Supreme  court  may,  as  hap- 
pened for  twenty  years  before  the  War  of  Secession,  be  chiefly 
composed  of  States  Eights  men.  In  any  ease  the  court  caa- 
"'Whatever  DucCuatlona  ma;  he  aeen  In  the  hlBtory  of  pubUc  opin- 
ion during  Ihe  pertod  of  our  nalloual  exlBlence.  we  tbink  It  wtU  ba 
found  Ihst  the  Supreme  court,  sa  tar  aa  He  tuBclloiis  required,  luu 
ftlwar*  beld,  with  a  aleadr  and  even  hand,  the  balance  betnesD  Stale 
and  Federal  power,  and  wc  truEt  that  such  majr  continue  to  be  th« 
Uatorr  of  Ita  relation  to  that  aubjecl  so  Ions  sa  It  shall  have  duties 
to  pertorm  whlcb  demaJid  of  It  a  conatructloo  of  the  CooBlUutlOB."— 
Judgment  of  tbe  Bupreme  court  in  The  Slavgliler  Souse  Com*.  U 
WalL  SS. 
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not  stray  far  from  the  path  wliidi  previons  decisions  have 
narked  out. 

X.  There  are  eeveral  remarkable  omissions  in  the  Conatitu- 
of  the  American  federation. 

One  is  that  there  is  no  grant  of  power  to  the  National  goy- 
crnment  to  coerce  a  recalcitrant  or  rebellious  State.  Another 
is  that  nothing  is  said  aa  to  the  right  of  secession.  Any  one 
can  understand  why  this  right  should  not  have  been  granted. 
But  neither  is  it  mentioned  to  be  negatived. 

There  is  no  abstract  or  theoretic  declaration  regarding  the 
nature  of  the  federation  and  its  government,  nothing  as  to 
the  ultimate  supremacy  of  the  central  authority  outside  the 
particular  sphere  allotted  to  it,  nothing  as  to  the  so-called 
Bovereign  rights  of  the  States.  As  if  with  a  prescience  of  the 
dangers  to  follow,  the  wise  men  of  1787  resolved  to  give  no 
opening  for  abstract  inquiry  and  metaphysical  dialectic.  But 
in  vain.  The  human  mind  is  not  to  be  so  restrained.  If  the 
New  Testament  had  consisted  of  no  other  writings  than  the 
Gospel  of  St.  Matthew  and  the  Epistle  of  St.  James,  there 
■would  have  been  scarcely  the  less  a  crop  of  speculative  the- 
ology. The  drily  legal  and  practical  character  of  the  Constitu- 
tion did  not  prevent  the  growth  of  a  mass  of  subtle  and,  so  to 
apeak,  scholastic  metaphysics  regarding  the  nature  of  the 
government  it  created.  The  inextricable  knots  which  Ameri- 
can lawyers  and  publicists  went  on  tying,  down  till  1861,  were 
cut  by  the  sword  of  the  North  in  (he  Civil  War,  and  need  con- 
cern us  no  longer.  It  is  now  admitted  that  the  Union  is 
not  a  mere  compact  between  commonwealths,  dissoluble  at 
pleasure,  but  an  instrument  of  perpetual  efficacy,"  emanating 
"Tbls  view  received  Judicial  lUlctlaD  In  tbe  famous  case  of  Texai 
T.  White  17  Wail.  700).  decided  by  ihe  Supreme  pourt  after  tbe  war. 
It  U  tbere  asld  bj  Chtuf-Juallce  Chnse.  'The  Union  ol  tbe  States  never 
WB*  a  purel]r  artlflclal  and  arbllrsry  relation.  ...  It  received  defl- 
cite  torm  aud  character  and  Banclloo  by  tbe  Articles  ot  Co nte deration. 
By  these  tbe  Union  «hb  Bolemnly  declared  to  bp  'perpetual.'  And  when 
these  articles  were  found  to  be  Inadequate  Co  tbe  exigencies  ot  the 
coDDtry.  tbe  Canslltutlon  was  ordained  'to  form  a  more  perfect  Union.' 
It  is  difficult  to  convey  the  Idua  of  indissoluble  unity  more  clearly  than 
by  these  nords.  'What  can  be  Indlsaaluble  If  a  perpetual  union  made 
more  perfect,  ia  noi?  But  tbe  perpetuity  and  Indiseolublllty  of  tba 
Union  by  no  means  Implies  ibe  loss  of  distinct  and  Individual  eilst- 
Mtce,  or  ot  (he  rigbt  of  self -government  by  tbe  Slates.  ...  It  may 
t  unreMOnably.  said  that  Che  preaerratlon  ot  ths  States  and  tba 


bla  States! 
■he  entered 
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from  the  whole  people,  and  alterable  by  them  only  in  the 
manner  which  its  own  terms  prescribe.  It  is  "an  indestruct- 
ible TJnion  of  indestructible  States." 

It  follow,'  from  the  recognition  of  the  indestructibility  of 
the  Union  that  there  mtiat  somewhere  exist  a  force  capable 
of  preserving  it.  The  National  government  is  now  admitted 
to  be  such  a  force.  "It  can  esercise  all  powers  esBential  to 
preserve  and  protect  its  own  existence  and  that  of  the  States, 
and  the  constitutional  relation  of  the  States  to  itself,  and 
to  one  another.'"* 

"May  it  not,"  some  one  will  ask,  "abuse  these  powers,  abuse 

are  as  much  wlthlo  the  dealgn  and 

0   preBervatloD   of  the   UdIod   and  the 

onal  government.    The  ConBtilulIon,  In  all  Ub 

IndeBtructlble  UnlDn  composed  ot  iBdcstructi- 

Texas  became  oce  of  the  United  States 

ilo  relatloD.    .    .    .    There  wbb  do  place 

_     .. _.     ..     cation,    except    through    revolution,    or 

through  consent  of  the  Stales.  Considered,  thcretare.  aa  trensaj-tloDB 
under  the  Constitution,  ttie  ordinance  ot  seceBslon  adopted  br  the  Con- 
Tentlon,  and  ratified  by  a  majority  ot  the  citizens  ot  Texas,  wbb  abao- 
lutely  null  and  utterly  without  operation  In  law.  The  obligations  of 
the  State,  as  a  member  of  the  Union,  and  ot  every  citizen  ot  the  Slate 
aa  a  citizen  ot  the  United  Statea,  remained  perteci  and  unimpaired.' 
The  State  did  oot  cease  to  be  a  State,  nor  her  cltizena  to  be  citiiena 
of  the  Union.  ?ee  also  the  cases  of  White  v.  Hart  (13  WalL  646)  »i<l 
Seitfi  V.  Clark  OT  U.  S.  451). 

As  respects  the  argument  that  the  Union  established  by  the  Const!- 
tulioD  of  1783  must  be  perpetual,  because  It  Is  declared  to  have  been 
designed  to  make  a  previous  perpetual  Union  mare  perlect.  it  may  be 
remarked,  as  matter  ot  bistory.  that  this  previous  Union  (that  reatlns 
OQ  the  Articles  of  Confederation)  had  not  proved  perpetual,  but  w&s. 
in  fact,  put  an  end  to  by  the  acceptance.  In  ITES,  of  the  new  Constitu- 
tion by  the  nine  States  who  first  ratlQed  thsE  insirument.  After  Uiat 
rnliScation  the  Confederatioii  was  dead,  and  the  States  of  North  Caro- 
lina and  Rhode  Island,  which  for  some  months  refused  to  eome  Into 
the  new  Union,  were  clearly  out  of  the  old  one.  and  stood  alone  In  the 
world.  Uay  It  not,  then,  be  said  that  those  who  destroyed  s  UniOD 
purporting  to  be  perpetual  were  thereafter  eslapped  from  holding  It 
to  have  been  perpetual,  and  from  louodlng  on  tbe  word  "perpetual" 
an  argument  against  those  who  tried  to  upset  the  new  Union  In  1861. 
as  the  old  one  had  been  upset  In  17$et  The  answer  to  tbis  way  ot  put- 
ting (he  point  seems  to  be  to  admit  tbat  the  proceedings  of  1T8S  werr, 
in  fact,  revolutionary.  In  ratifying  their  new  Constitution  in  that 
year,  the  nine  States  broke  through  and  flung  away  their  prevloua 
compact,  which  purported  to  have  been  made  forever.  But  they  did  sa 
tor  the  sake  of  forming  a  better  and  more  enduring  compact,  and  their 
eitra-legal  action  was  amply  justified   by  tbe  necessities  ot  the  caae. 

An  elaborate  dlaeusslon  of  the  legal  relation  ot  the  States  to  the 
Union  will  be  found  in  the  learned  treatise  of  Mr.  Uurd,  lAo  3%«ory 
0/  OVT  2falional  ExUttmx,  Boston,  iSSl. 

■•Veoable,  ue  aupra. 
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them  80  as  to  extinguish  the  States  themselves^  and  turn  the 
federation  into  a  unified  government  ?  What  is  there  but  the 
Federal  judiciary  to  prevent  this  catastrophe?  and  the  Federal 
judiciary  has  only  moral  and  not  also  physical  force  at  its 
command." 

No  doubt  it  may,  but  not  until  public  opinion  supports  it 
in  so  doing;  that  is  to  say,  not  until  the  mass  of  the  nation 
which  now  maintains,  because  it  values,  the  Federal  system, 
is  possessed  by  a  desire  to  overthrow  that  system.  Such  a 
desire  may  express  itself  in  proper  legal  form  by  carrying 
amendments  to  the  Constitution  which  will  entirely  change 
the  nature  of  the  government.  Or  if  the  minority  be  numer- 
ous enough  to  prevent  the  passing  of  such  amendments,  and  if 
the  desire  of  the  majority  be  suflBciently  vehement,  the  ma- 
jority which  sways  the  National  government  may  disregard 
legal  sanctions  and  effect  its  object  by  a  revolution.  In  either 
event — and  both  are  improbable — ^the  change  which  will  have 
passed  upon  the  sentiments  of  the  American  people  will  be 
a  sign  that  Federalism  has  done  its  work,  and  that  the  time 
has  arrived  for  new  forms  of  political  life. 


I  ■ 


CHAPTEB  XXVm 

WOBKINO  RELATIONS  OF  THE  NATIONAL  AND  THE  STATE 

GOVEBNMENTS 

The  characteristic  feature  and  special  interest  of  the  Amer- 
ican Union  is  that  it  shows  ns  two  governments  covering  the 
same  ground^  yet  distinct  and  separate  in  their  action.  It  is 
like  a  great  factory  wherein  two  sets  of  machinery  are  at 
work,  their  revolving  wheels  apparently  intermixed,  their 
bands  crossing  one  another,  yet  each  set  doing  its  own  work 
without  touching  or  hampering  the  other.  To  keep  the  Na- 
tional government  and  the  State  governments  each  in  the 
allotted  sphere,  preventing  collision  and  friction  between 
them,  was  the  primary  aim  of  those  who  formed  the  Consti- 
tution, a  task  the  more  needful  and  the  more  delicate  because 
the  States  had  been  until  then  almost  independent,  and,  there- 
fore, jealous  of  their  privileges,  and  because,  if  friction  should 
arise,  the  National  government  could  not  remove  it  by  cor- 
recting defects  in  the  machinery.  For  the  National  govern- 
ment had  not  been  made  supreme  and  omnipotent.  It  was 
itself  the  creature  of  the  Constitution.  It  was  not  permitted 
to  amend  the  Constitution,  but  could  only  refer  it  back  for 
amendment  to  the  people  of  the  States  or  to  their  legislatures. 
Hence  the  men  of  1787,  feeling  the  cardinal  importance  of  an- 
ticipating and  avoiding  occasions  of  collision,  sought  to  accom- 
plish their  object  by  the  concurrent  application  of  two  de- 
vices. One  was  to  restrict  the  functions  of  the  National 
government  to  the  irreducible  minimum  of  functions  abso- 
lutely needed  for  the  national  welfare,  so  that  everything 
else  should  be  left  to  the  States.    The  other  was  to  give  that 
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government,  so  far  as  those  functions  extended,  a  direct  and 
immediate  relation  to  the  citizens,  so  that  it  should  act  on 
them  not  through  the  States  but  of  its  own  authority  and 
by  its  own  officers.  These  are  fundamental  principles  whose 
goundnesa  experience  has  approved,  and  which  will  deserve 
to  be  considered  by  those  who  in  time  to  come  may  have  in 
other  countries  to  framo  federal  or  quasi-federal  constitu- 
tions. They  were  studied,  and  to  a  large  extent,  though  in 
no  slavifih  spirit,  adopted  by  the  founders  of  the  present  con- 
fititution  of  the  Swiss  Confederation,  a  constitution  whose 
BuccesB  bears  further  witness  to  the  soundness  of  the  Ameri- 
can doctrines. 

The  working  relations  of  the  National  government  to  the 
States  may  be  considered  under  two  lieads,  viz.,  its  relationa 
to  tlie  States  as  corporate  bodies,  and  its  relationa  to  the 
citizens  of  the  States  as  individuals,  they  heing  also  citizena 
of  the  Union. 

The  National  government  touches  the  States  aa  corporate 
commonwealths  in  three  points.  One  is  their  function  in 
helping  to  form  the  National  government ;  another  ia  the  con- 
trol exercised  over  them  by  the  Federal  Constitution  through 
the  Federal  courts;  tlie  third  is  the  control  exercised  over 
them  by  the  Federal  Legislature  and  Executive  in  the  dis- 
charge of  the  governing  functions  which  these  latter  authori- 
ties possess. 

I.  The  States  serve  to  form  the  National  government  by 
choosing  presidential  electors,  by  choosing  senators,  and  by 
fixing  the  franchise  which  qualifies  citizens  to  vote  for  mem- 
bers of  the  House  of  Representatives.*  No  difficulty  has  ever 
arisen  (except  during  the  Civil  War)  from  any  unwillingnesa 
of  the  States  to  diseliarge  these  duties,  for  each  State  ia  eager 
to  exercise  as  much  influence  as  it  can  on  the  national  execu- 
tive and  Congress.  But  note  how  much  latitude  has  been 
left  to  the  Stales.  A  State  may  appoint  its  presidential  elec- 
tors in  any  way  it  pleases.  All  States  now  do  appoint  them  by 
popular  vote.  But  during  the  first  tliirty  years  of  the  Union 
'CoDETesB  ma)'.  If  it  pleases,  regulate  by  atatute  the  times,  placet, 
--'" T  o[  boldlBS  eleotloas  (or  repreBeotallvei   (Const.,  Art.  L 
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many  States  left  the  choice  of  electors  to  their  respeeti-re 
legislatures.  So  a  State  may,  by  its  power  of  prescribing  the 
franchise  for  its  State  elections,  prescribe  whatever  franchise 
it  pleases  for  the  election  of  ita  members  of  the  Federal  House 
of  Kepresentatiyes,  and  may  thus  admit  persona  who  would 
in  other  States  be  excluded  from  the  suffrage,  or  exclude 
persons  who  would  in  other  States  be  admitted.  For  instance, 
thirteen  States  now  allow  aliens  (i.e.  foreigners  not  yet  natu- 
ralized) to  vote;  and  any  State  which  should  admit  women 
to  vote  at  its  own  State  elections  would  thereby  admit  them 
also  to  vote  at  congressional  elections.'  The  only  restriction 
imposed  on  State  discretion  in  this  respect  is  that  of  the  fif- 
teenth amendment,  which  forbids  any  person  to  be  deprived 
of  suffrage  on  "account  of  race,  colour,  or  previous  conditioD 
of  aervitude.'" 

II.  The  Federal  Constitution  deprives  the  States  of  certain 
powers  they  would  otherwise  enjoy.  Some  of  these,  such  as 
that  of  making  treaties,  are  obviously  unpermisaible,  and  such 
as  the  State  need  not  regret.*  Others,  however,  seriously  re- 
strain their  daily  action.  They  are  liable  to  be  sued  in  the 
Federal  courts  by  another  State  or  by  a  foreign  power.  They 
cannot,  except  with  the  consent  of  Congress,  tax  exports  or 
imports,  or  in  any  case  pass  a  law  impairing  the  obligation 
of  a  contract.  They  must  surrender  fugitives  from  the  justice 
of  any  other  State.  Whether  they  have  transgressed  any  of 
these  restriclions  is  a  question  for  the  courts  of  law,  and,  if 
not  in  the  first  instance,  yet  always  in  the  last  resort,  a  ques- 
tion for  the  Federal  Supreme  court.    If  it  is  decided  that  they 
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tribal  Indlacs  are  iiermttted  la  vote,  tt  ia  odd 
■anna  who  are  not  cilizens  ol  tbe  UDlled  States 
parties  are  nearly  e(|ual,  lucn  tbe  ebolee  a 


might.  In  .._.._   .      ..   ,   .  ... 

l-recidenllal   Electora   la   that   State,   and    thereby    perbaps 
Preside Dtlal  election  In  the  Union. 

The  Conatltutlona  of  some  States  retain  tlie  old  exclusion  ot  negroeB 
from  the  BUffrage,  and  two  delude  nattves  ot  China;  but  these  provi- 
sions are  overridden  by  the  flttecnth  constitutional  amendment. 

'As  the  Stales  had  do!  been  accustomed  lo  act  as  sovereign  common- 
nealtbs  In  International  affalrH.  they  yielded  Ihla  right  to  the  Na- 
tioual  government  without  demur;  whereas  Swiss  history  Bhowi  tbe 
larger  cantons  to  have  been  uuwlliing  to  drop  tbe  practice  ot  aendlDg 
ihf  if  own  envoys  to  loreiga  powers  and  rnatdng  bargolDB  on  thslr  ovn 
behalf. 


null 

■    .  T] 

ipgfa 
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have  transgressed,  their  act,  be  it  legislative  or  executive,  is 

lull  and  void." 
Tile  President,  as  national  executive,  and  Congress  aa  na- 
al  legislature,  have  also  received  from  the  Constitution  the 

jght  of  interfering  in  certain  specified  matters  with  the  gov- 
ernments of  the  States.  Congress,  of  course,  does  this  by  way 
of  legislation,  and  when  an  Act  of  Congress,  made  within 
the  powers  conferred  by  the  Constitution,  conflicts  with  a 
State  statute,  the  former  prevails  against  the  latter.  It  pre- 
vails by  making  the  latter  null  and  void,  so  that  if  a  State 
statute  has  been  duly  passed  upon  a  matter  not  forbidden  to 
a  State  by  the  Constitution,  and  subsequently  Congress  passes 
an  act  on  the  same  matter,  being  one  whereon  Congress  has 
received  tha  right  to  legislate,  the  State  statute,  which  was 
previously  valid,  now  becomes  invalid  to  the  extent  to  which 
it  conflicts  with  the  Act  of  Congress.  For  instance.  Congress 
has  power  to  establish  a  uniform  law  of  bankruptcy  over  the 
whole  Union,  It  has  formerly,  in  the  exercise  of  this  power, 
passed  bankruptcy  lawsj  but  these  have  been  repealed,  and  at 
present  the  subject  is  left  to  the  State  laws,  which  are  accord- 
ingly in  full  force  in  the  several  States.'  Were  Congress  again 
to  legislate  on  the  subject,  these  State  laws  would  lose  their 
force;'  and  if  the  law  passed  by  Congress  were  again  repealed 
they  would  again  spring  into  life.  The  field  of  this  so-called 
concurrent   legislation   is   large,    for   Congress   has   not  yet 

'Mr.  JUBtlce  Miller  obHerves  {Centennial  Addrext  at  Philadelphia) 
tbHt  "at  □□  lime  alnce  the  fornjatlon  of  tbe  Untoo  haa  tbcre  been  a 
period  when  there  were  not  to  bo  found  in  the  atRlute  books  ot  some 
ol  tbe  SlatGB  s«tH  panseil  In  violatloo  o(  tbc  rrovlsloDS  of  tbe  Conitl- 
tiicion  rcgArdlDS  commerce,  scib  Imposios  taxes  and  other  burdens 
upoo  the  tree  iaiercbange  of  commoditieB,  i3l3i:rlmiDatiDg  Bgaiost  tha 
productions  ol  otber  States,  and  attempttug  to  ealabllali  regulaliona 
of  commerce,  whlcb  tlie  Constitution  says  sball  only  be  done  by  Con- 
Kress."  All  such  acts  are,  oF  courae.  held  invalid  by  tbe  courts  when 
questioned  before  them. 
It  haa  very  recently  been  held  that  a  State  cannot  torbtd  a  conunoD 
iurisdielion  inloilcaliOK  liquors  from  another 
R'y.,    12B  U.  8.,  p.  466). 

"  -bject.  to  tbe  intercatins  cace  of 


I 


State  (Bowman  v.  C.  A  ~N. 

The   lawyer  may   refer, 
SIvrgti  V.    Crovininthitld,  4  Wheat.  19^ 

'And  Id  this  Instance  they  would  loae  t 
tbe  power  oC  CooEress  being  to  establii 
tlnued  existence  ot  statutes  diDerlng  In  ( 
'  the  law  of  banlcruptcy  from  being  i 


eir  force  altogether,  becauae 
.  a  "uaiform"  law,  the  con- 
c  different  Statoa  would  pre- 
ilforiD  over  the  DnloD. 
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exereiBed  all  the  powers  vested  in  it  of  superseding  State 
action. 

It  was  remarked  in  the  last  chapter  that  in  determining  the 
powers  of  Congress  on  the  one  hand  and  of  a  State  govern- 
ment on  the  other,  opposite  methods  have  to  be  followed.  The 
presumption  is  always  in  favour  of  the  State;  and  in  order 
to  show  that  it  cannot  legislate  on  a  subject,  there  must  be 
pointed  out  within  the  four  corners  of  the  Constitution  some 
express  prohibition  of  the  right  which  it  prima  facie  possesses, 
or  some  implied  prohibition  arising  from  the  fact  that  legisla- 
tioD  by  it  would  conflict  with  legitimate  Federal  authoritj.' 
On  the  other  hand,  the  presumption  is  always  against  Con- 
gress, and  to  show  that  it  can  legislate,  some  positive  grant 
of  power  to  Congress  in  the  Constitution  must  be  pointed 
out."  When  the  grunt  is  shown,  then  the  Act  of  Congress 
has,  so  long  as  it  remains  on  the  statute  book,  all  the  force  of 
the  Constitution  itself.  In  some  instances,  the  grant  of  power 
to  Congress  to  legislate  is  auxiliary  to  a  prohibition  imposed 
on  the  States.  This  is  notably  the  case  as  regards  the  amend- 
ments to  the  Constitution,  passed  for  the  protection  of  the 
lately  liberated  negroes.  They  interdict  the  States  from  either 
recognizing  slavery,  or  discriminating  in  any  way  against 
any  class  of  citizens;  they  go  even  beyond  citizens  in  their 
care,  and  declare  that  "no  State  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  Now, 
by  each  of  these  amendments,  Congress  is  also  empowered, 
which  practically  means  enjoined,  to  "enforce  by  appropriate 
legislation"  the  prohibitions  laid  upon  the  States.  Congress 
has  done  so,  but  some  of  its  efforts  have  been  held  to  go  beyond 
the  directions  of  the  amendments,  and  to  be,  therefore,  void," 
The  grant  of  power  has  not  covered  them. 

Where  the  President  interferes  with  a  State,  he  does  so 

'OlherwlBe  In  the  Federal  CoEStltUtlon  of  CanBds.  Sea  N«e  lo 
Chapter  XXX. 

Tbe  grant  aeei  not,  however,  ba  express,  tor  It  has  frequenttr  been 
held  thst  a  [)Ower  fnclileDtal  or  InstruinentBl  to  a  power  eipreuly 
given  may  be  conferred  upon  CoDgress  by  necessarr  Implication.  3sf> 
3rOulioch  v.  Maryland,  4  Wheat,  p.  Slfi,  anil  pii»r,  Chapter   XXXni. 

■^eo  the  Append!!  (by  Judge  Cooley),  to  the  laal  edUlon  Ot  Slory'i 
Commentaries,  and  the  eases  on  the  three  laal  amendmenlB  c"" — ""' 
In  Desly's   CorutiCution  of  the  United  Stales  Anttofated. 
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•iflier  under  his  duty  to  give  effect  to  the  legislation  of  Con- 
gress, or  under  the  discretionary  executive  functions  which 
the  Constitution  has  entrusted  to  iiim.  So  if  any  State  were 
to  depart  from  a  republican  fonu  of  government  it  would  be 
his  duty  to  bring  the  fact  to  the  notice  of  Congress,  in  order 
that  the  guarantee  of  that  form  contained  in  the  Conatitu- 
tion  might  he  made  effective.  If  an  insurrection  broke  out 
against  the  authority  of  the  Union,  he  would  (as  in  1861) 
send  Federal  troops  to  suppress  it.  If  there  should  be  rival 
State  governments,  each  claiming  to  be  legitimate,  the  Presi- 
dent might,  especially  if  Congress  were  not  sitting,  recognize 
and  support  the  one  which  he  deemed  regular  and  constitu- 
tional.'^ 

Are  these,  it  may  be  asked,  the  only  eases  in  which  Federal 
authority  can  interfere  within  the  limits  of  a  State  to  main- 
tain order?  Are  law  and  order,  i.e.  the  punishment  of  crimes 
and  the  enforcement  of  civil  rights,  left  entirely  to  State 
authorities?    The  answer  is: 

Offences  against  Federal  statutes  are  justiciable  in  Fed- 
eral courfs,  and  punishable  under  Federal  authority.  There 
is  no  Federal  common  law  of  crimes. 

Eesistance  offered  to  the  enforcement  of  a  Federal  atatute 
may  be  suppressed  by  Federal  authority. 

Attacks  on  the  property  of  the  Federal  government  may 
be  repelled,  and  disturbances  thence  arising  may  be  quelled 
by  Federal  authority. 

The  judgments  pronounced  in  civil  causes  by  Federal  courta 
are  executed  by  the  officers  of  these  courts. 

All  other  offences  and  disorders  whatsoever  are  left  to  be 
dealt  with  by  the  duly  constituted  authorities  of  the  State, 
who  are,  however,  entitled  in  one  case  to  summon  the  power 
of  the  Union  to  their  aid. 

This  case  is  that  of  the  breaking  out  in  a  State  of  serious 
disturbances.  The  President  is  bound,  on  the  application  ot 
"In  18T1-T6  a  contest  havtns  arisen  ia  Louisiana  between  two  gov- 
ernmeots.  eacli  claiming  to  be  the  Icfial  gorernment  ot  the  State,  Fed- 
eral mlUtarj'  aid  was  supplied  to  one  ot  them  by  the  FrcsldenC,  anil 
bis  action  was  ofterwonlB  approved  liy  CongrBas.  It  baa  been  doubted, 
howorer,  wbether  the  cHBe  eould  properly  be  deemed  one  ot  "domeBtlo 
Bylolence'  within  the  meaning  ot  An.  It.  f  t  ot  the  Cooatltullon. 
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the  State  legislature  or  esecutivi?,  to  quell  such  diBtnrbances 
by  the  armed  forces  of  the  Union,  or  by  directing  the  militia 
of  another  State  to  enter.  Thus  in  1794:  Washington  snp- 
jiressed  the  so-called  Whisky  InBurrection  in  PennBylvania  by 
[fae  militia  of  Pennsylvania,  New  Jersey,  Virginia,  and  Mary- 
land.'=  President  Grant  was  obliged  to  use  military  force 
during  the  troubles  which  disturbed  several  of  the  Sonthern 
States  after  the  Civil  War;  as  was  President  Hayes,  during 
the  tumults  in  Pennsylvania  caused  by  the  great  railway 
strikes  of  1877.  There  have,  however,  been  eases,  such  as  the 
Dorr  rebellion  in  Rhode  Island  in  1843,*"  in  which  a  State 
has  itself  suppressed  an  insurrection  against  its  legitimate 
government.  It  is  the  duty  of  a  State  to  do  so  if  it  can,  and 
to  seek  Federal  aid  only  in  extreme  eases,  when  resistance  is 
formidable. 

So  far  we  have  been  considering  the  relations  of  the  Na- 
tional government  to  the  States  as  political  eommunities.  Let 
I  us  now  see  what  arc  its  relations  to  the  individual  citizens 
of  these  States.  They  are  citizens  of  the  Union  as  well  as 
of  the  States,  and  owe  allegiance  to  both  powers.  Each 
power  has  a  right  to  command  their  obedience.  To  which, 
then,  in  ease  of  conflict,  is  obedience  due  ? 

The  right  of  the  State  to  obedience  is  wider  in  the  area 
of  matters  which  it  covers.  Prima,  facie,  every  State  law, 
every  order  of  a  competent  State  authority,  binds  the  citizen. 
whereas  the  National  government  has  but  a  limited  power: 
it  can  legislate  or  command  only  for  certain  purposes  or  on 
certain  subjects.  But  within  the  limits  of  its  power,  its  au- 
thority is  higher  than  that  of  the  State,  and  must  be  obeyed 
even  at  the  risk  of  disobeying  the  State.  A  recent  instance 
in  which  a  State  ofReial  suffered  for  obeying  his  State  where 
its  directions  clashed  with  a  provision  of  the  Federal  Consti- 

"3ee  Hildreth's  JlUlory  of  the  United  Stalea,  It.  p.  BOl.  This  iru 
Ihe  Brst  asBenlon,  by  arms,  ol  Ih?  aupreme  aulborlt;  at  the  Union, 
and  produced  ap  enormouH  effect  upon  opinion. 

"PreBldeot  Tyler  ofiJered  ihe  mllUia  ot  Connecticut  and  Maasactiu- 
EoLls  to  ba  prepared  {In  case  b  requisition  camo  trom  Ibe  R.  I.  exec- 
utive)   to  guard  the   IroQlier   ot   Rhode   Island    agBlnet    lnHurgepts   at- 
tenptlDg  to  enter,  and  himseK  took  steps  tor  sending  In  On  eSHo  orr: 
need)  IT.  8.  regular  troops,  but  the  Rhode  Island  mllltla  proved  aqiiaUM 
to  the  occasion,  and  auccecdod  Id  suppressing  Dorr.  ^^^^^ 
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hition  maj  set  the  point  in  a  dear  light.  A  statute  of  Califor- 
nia had  committed  to  the  city  and  county  authority  of  San 
Frandspo  the  power  of  making  regulations  for  the  manage- 
ment of  gaols.  This  authority  had  in  1876  passed  an  ordi- 
nance directing  that  every  male  imprisoned  in  the  countv 
gaol  should  "immediately  on  his  arrival  have  his  hair  clipped 
to  a  uniform  length  of  one  inch  from  the  scalp."  The  sheriil 
having,  under  this  ordinance,  cut  off  the  queue  of  a  Chinese 
prisoner,  Ho  Ah  Kow,  was  sued  for  damages  by  the  prisoner, 
and  the  court,  holding  that  the  ordinance  had  been  passed 
with  a  special  view  to  the  injury  of  the  Chinese,  who  consider 
the  preservation  of  their  queue  a.  matter  ot  religion  as  well 
as  of  honour,  and  that  it  operated  unequally  and  oppressively 
upon  them,  in  contravention  of  the  fourteenth  amendment  to 
the  Constitution  of  the  United  States,  declared  the  ordinance 
invalid,  and  gave  judgment  against  the  sheriff.'*  Similar 
subsequent  attempts  against  the  Chinese,  made  under  cover 
of  the  constitution  of  California  of  1879,  and  divers  statutes 
passed  thereunder,  have  been  defeated  by  the  courts. 

The  safe  rule  for  the  private  citizen  may  be  thus  expressed : 
"Ascertain  whether  the  Federal  law  is  constitutional  {i.e. 
such  as  Congress  has  power  to  pass).  If  it  is,  conform  your 
conduct  to  it  at  all  hazards.  If  it  is  not,  disregard  it,  and 
obey  the  law  of  your  State."  This  may  seem  hard  on  the 
private  citizen.  How  shall  he  settle  for  himself  such  a  deli- 
cate point  of  law  as  whether  Congress  had  power  to  pass  a 
particular  statute,  seeing  that  the  question  may  be  doubtful 
and  not  have  come  before  the  courts?  But  in  practice  little 
inconvenience  arises,  for  Congress  and  the  State  legislatures 
have  learnt  to  keep  within  their  respective  spheres,  and  the 
questions  that  arise  between  them  are  seldom  such  as  need 
disturb  an  ordinary  man. 

The  same  remarks  apply  to  conflicts  between  the  commands 
of  executive  officers  of  the  National  government  on  the  one 
hand,  and  those  of  State  officials  on  the  other.    If  the  national 

"C»5B  ot  JIo  Ah  Koto  V.  Mallheto  Nuttart  (Julj.  1879),  B  Sawyar,  Cir- 
cuit Court  Iteporis,  p.  b52.  A  BlmllDr  ordlDBOce  had  beea.  BODte  years 
beiore.  courageouBlf  vetoed  by  Mr.  Alvord.  Ihen  mayor  ot  Sau  Fran- 
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of&ccr  IB  acting  withio  his  constitutional  powers,  he  is  entitled 
to  be  obeyed  in  preference  to  a  State  official;  and  conversely, 
if  the  State  official  is  within  his  powers,  and  the  national 
ofEcer  acting  in  excess  of  those  which  the  Federal  Constitu- 
tion confers,  the  State  official  is  to  be  obeyed. 

The  limits  of  judicial  power  are  more  difficult  of  definition. 
Every  citizen  can  sue  and  be  sued  or  indicted  both  in  the 
courts  of  his  State  and  in  the  Federal  courts,  but  in  some 
classes  of  cases  the  former,  in  others  the  latter,  is  the  proper 
tribunal,  while  in  many  it  is  left  to  the  choice  of  the  parties 
before  which  tribunal  they  will  proceed.  Sometimes  a  plain- 
tiff who  has  brought  his  action  in  a  State  court  finds,  when 
the  ease  has  gone  a  certain  length,  that  a  point  of  Federal 
law  turns  up  which  entitles  either  himself  or  the  defendant 
to  transfer  it  to  a  Fedcrnl  court,  or  to  appeal  to  such  a  court 
should  the  decision  have  gone  against  the  applicability  of 
the  Federal  law.  Suits  are  thus  constantly  transferred  from 
State  courts  to  Federal  courts,  but  jou  can  never  reverse 
the  process  and  carry  a  suit  from  a  Federal  court  to  a  State 
eonrt.  Within  its  proper  sphere  of  pure  State  law,  and,  of 
course,  the  great  hulk  of  the  cases  turn  on  pure  State  law, 
there  is  no  appeal  from  a  State  court  to  a  Federal  conrt; 
and  though  the  point  of  \aw  on  which  the  case  turns  may  be 
one  which  has  arisen  and  been  decided  in  the  Supreme  conrt 
of  the  Union,  a  State  judge,  in  a  State  case,  is  not  bound  to 
regard  that  decision.  It  has  only  a  moral  weight,  such  as 
might  be  given  to  the  decision  of  an  English  court ;  and  where 
the  question  is  one  of  State  law,  whether  common  law  or 
statute  law,  in  which  State  courts  have  decided  one  way  and 
a  Federal  court  the  other  way,  the  State  judge  ought  to  follow 
his  own  courts.  So  far  does  this  go,  that  a  Federal  court,  in 
administering  State  law,  ought  to  reverse  its  own  previous 
decision  rather  than  depart  from  the  view  which  the  hi^est 
State  court  has  taken,'*     All  this  seems  extremely  complex. 

"Tbli  is  especlBll?  the  rule  In  cues  Involving  the  title  to  land.  &M 
Cooley,  Frineiples.  p.  131,  Bui  though  the  theorj  ft  as  stated  In  the 
Int.  the  Federal  courts  cot  unfrequentl]'  act  upon  their  own  view  ot 
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I  cBa  only  say  that  it  is  less  troublesome  in  practice  than 
could  have  been  expected,  because  American  lawyers  are  ac- 
customed to  the  intricacies  of  their  system. 

When  a  plaintifE  has  the  choice  of  proceeding  in  a  State 
court  or  in  a  Federal  court,  be  is  sometimes,  especially  if  ho 
has  a  strong  case,  inclined  to  select  the  latter,  beeanae  the 
Federal  judges  are  more  independent  than  those  of  most  of 
the  States,  and  less  likely  to  be  influenced  by  any  bias.  So, 
too,  if  he  thinks  that  local  prejudice  may  tell  against  him,  he 
will  prefer  a  Federal  court,  because  the  jurors  are  summoned 
from  a  wider  area,  and  because  the  judges  are  accustomed 
to  exert  a  larger  autliority  in  guiding  and  controlling  the 
jury.  But  it  is  usually  more  convenient  to  sue  in  a  State 
court,  seeing  that  there  is  such  a  court  in  every  county, 
whereas  Federal  courts  are  comparatively  few ;  in  many  States 
there  is  but  one." 

How  does  the  Federal  authority,  be  it  executive  or  judicial, 
act  upon  the  citizens  of  a  State?  It  acts  on  them  directly 
by  means  of  its  own  officers,  who  are  quite  distinct  from  and 
independent  of  the  State  officials.  Federal  indirect  taxea, 
for  instance,  are  levied  all  along  the  coast  and  over  the  coun- 
try by  Federal  custom  house  collectors  and  excisemen,  acting 
under  the  orders  of  the  treasury  departjnent  at  Washington. 
The  judgments  of  Federal  courts  are  carried  out  by  United 
States  marshals,  likewise  dispersed  over  the  country  and 
supplied  with  a  staif  of  assistants.  This  is  a  provision  of  the 
utmost  importance,  for  it  enables  the  central  national  gov- 
ernment to  keep  its  finger  upon  the  people  everywhere,  and 
make  its  lawa  and  the  commands  of  its  duly  constituted 
authorities  respected,  whether  the  State  within  whose  terri- 
tory it  acts  be  heartily  loyal  or  not,  and  whether  the  law 
which  is  being  enforced  be  popular  or  obnoxious.  The  ma- 
chinery of  the  National  government  ramifies  over  the  whole 
Union  as  the  nerves  do  over  the  human  body,  placing  every 

"Of  couTBe  a  plalntilT  who  tblnks  local  prejudices  will  befriend  bim 
Will  cbooae  tbe  State  court,  but  the  defenilanl  may  have  Ibe  cause  re- 
Oioved  to  a  E'ederal  court  l[  be  be  a  cltiien  of  aaotber  State  or  an 
alien,  or  If  Ibe  question  at  iaaue  is  HUch  as  to  give  Federal  Jurlsdlc- 
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point  in  direct  connection  with  the  central  executive.  The 
aame  is,  of  course,  true  of  the  army:  but  the  army  is  so 
Email,  and  st.itioned  in  eo  few  spots,  moatly  in  the  Far  Wrat. 
"where  Indian  raids  are  feared,  that  it  scarcely  comes  into  a 
view  of  the  ordinary  working  of  the  system. 

What  happens  if  the  authority  of  the  National  government 
is  opposed — if,  for  instance,  an  execution,  levied  in  pursu- 
ance of  a  judgment  of  a  Federal  court,  is  resisted,  or  Federal 
Mciseuicn  are  impeded  in  the  seizure  of  an  illicit  distillery? 

Supposing  the  United  States  marshal  or  other  Federal  offi- 
cer to  be  unable  to  overcome  the  physical  force  opposed  to  him, 
he  may  summon  all  good  citizens  to  assist  him,  just  as  the 
sheriff  may  summon  the  posse  comitatus.  If  this  appeal  proves 
ineuflfieient,  he  must  call  upon  the  President,  who  may  either 
order  national  troops  to  his  aid  or  may  require  the  militia 
of  the  State  in  which  resistance  is  offered  to  overcome  that 
resistance.  Inferior  Federal  officers  arc  not  entitled  to  make 
requisitions  for  State  force.  The  common  law  principle  that 
all  citizens  are  bound  to  assist  tlie  ministers  of  the  law  holds 
good  in  America  as  in  England,  hut  it  is  as  true  in  the  one 
country  as  in  the  other  that  what  is  everybody's  business  is 
nobody's  business.  Practically,  the  Federal  authorities  are 
not  resisted  in  the  more  orderly  States  and  more  civilized 
districts.  In  such  regions,  however,  as  the  mountains  of 
Tennessee  and  North  Carolina  the  inland  revenue  officials 
find  it  very  hard  to  enforce  the  excise  laws,  because  the  conn- 
try  is  wild,  eoncealment  is  easy  among  the  woods  and  rocks, 
and  tlie  population  sides  with  the  smugglers.  And  in  some 
of  the  western  States  an  injunction  granted  by  a  court, 
whether  a  Federal  or  a  State  court,  is  occasionally  disre- 
garded,"  Things  were,  of  course,  much  worse  before  the 
War  of  Secession  had  established  the  authority  of  the  central 
government  on  an  immovable  basis.  Federal  law  did  not 
prove  an  unquestioned  protection  either  to  persons  who  be- 

"Tb?  allacks  upon  the  CblDeae  wlilcb  Federal  Butboritles  have  had 
to  check  have  mostly  ukea  filace  not  In  States,  but  tti  Terrltorlea. 
such  as  WashiDgton  Territory  and  MontanH.  wbere  the  direct  power  Of 
tha   Federal   Ouverameiit   Is   grealer  tbaii   In   a   Btale.     See   CHuDter 
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came  in  some  diatrirts  unpopular  from  preaching  Abolition- 
ism, or  to  those  Southern  aiave-catchara  who  endeavoured, 
under  the  Fugitive  Slave  lawa,  to  recapture  in  the  Northern 
States  slaves  who  had  escaped  from  their  masters.'*  Paaaion 
ran  high,  and  great  aa  is  the  respect  for  law,  pasaion  in 
America,  as  everywhere  else  in  the  world,  will  have  its  way. 

If  the  daly  constituted  authorities  of  a  State  resist  the 
laws  and  orders  of  the  National  government,  a  more  ditBcult 
question  arises.    This  has  several  times  happened. 

In  1798  the  legislatures  of  Kentucky  and  Virginia  adopted 
reaolutions  whereby  tliey  declared  that  the  Constitution  was 
not  a  aubmission  of  the  States  to  a  general  government,  but  a 
mere  compact  between  the  States  vesting  in  such  a  govern- 
ment certain  strictly  specified  powers,  that  the  general  govern- 
ment had  not  been  made  the  final  and  exclusive  judge  of  the 
extent  of  its  own  powers,  and  that  when  it  went  beyond  the 
powers  actually  granted,  its  assumptions  were  unauthorita- 
tive and_its  acts  invalid.  They  then  went  on  to  declare  that 
certain  statutes  recently  passed  by  Congress  were  void,  and 
asked  the  other  States  to  join  in  this  pronouncement  and  to 
co-operate  in  securing  the  repeal  of  the  statutes," 

In  1808  the  legislatures  of  some  of  the  New  England  States 
passed  resolutions  condemning  the  embargo  which  the  Na* 
tiooa!  government  had  laid  upon  shipping  by  an  Act  of  that 
year.  The  State  judges,  emboldened  by  these  resolutions, 
"took  an  attitude  consistently  hostile  to  the  embargo,"  hold- 
ing it  to  be  unconstitutional ;  and  the  Federal  courts  in  New 

"It  was  held  that  a  Stale  could  not  autliorlae  Its  courts  to  enforce 
tbe  Fugitive  Slave  laws.  Belii«  Federal  stalutoB.  Ihc7  must  be  left  in 
bp  entoroed  by  the  National  sovernment  only.  See  Priffg  v.  Fenniffl- 
vania,  16  Pet.  E3». 

"There  have  been  endless  dlBCUSSlons  In  America  as  to  the  true 
meaning  and  Intent  of  these  Tamoua  rcBolutlona.  a  lucid  account  of 
which  may  be  found  In  the  article  Ihy  Mr.  Alex.  Johnston),  'Kentucky 
Reaolutlona.'  In  the  Ameriran  t::yclopKilia  of  PulMcal  Science.  The 
Kentucky  reaolutlona  were  draried  by  Jefferaon,  who.  however,  did 
not  achnowled^e  his  autborahlci  titl  Ions  afterwards,  the  Virginia  reio- 
lutloDB  by  Madlaon, 

Judee  Cooley  observes  to  mt,  "The  moat  authorUnllve  exponent*  of 
the  States'  Rights  creed  would  probably  have  said  that  'the  numera- 
tion by  the  Staloa  of  all  unauthorjEeil  acts  done  under  cover  of  tbs 
ConalltuClon'  Intended  by  the  ReHolutlone.  was  a  nulllfictLtiOD  by  coo- 
■litutlonal  meana." 
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England  "seldom  succeeded  in  finding  juries  which  would 
convict  even  for  the  most  flagrant  violations  of  its  provie- 
ions.""  In  1813  the  governors  of  Massachusetts  and  Con- 
necticut refused  to  allow  the  State  militia  to  leave  their  State 
in  pursuance  to  a  requisition  made  by  the  President  under 
tile  authority  of  an  Act  of  Congress,  alleging  the  requisition 
to  be  unconstitutional.  In  1828-30  Georgia  refused  to  obey 
an  Act  of  Congress  regarding  the  Cherokee  Indians,  and  to 
respect  the  treaties  which  the  United  States  had  made  with 
this  tribe  and  the  Creeks.  The  Georgian  legislature  passed 
and  enforced  Acts  in  contempt  of  Federal  authority,  and  dis- 
regarded the  ordera  of  the  Supreme  court,  President  Jackson, 
who  had  an  old  frontiersman's  hatred  to  the  Indians,  declin- 
ing to  interfere. 

Finally,  in  1832,  South  Carolina,  first  in  &  State  conven- 
tion, and  then  by  her  legislature,  amplified  while  professing 
to  repeat  the  claim  of  the  Kentucky  resolutions  of  1798,  de- 
clared the  tariff  imposed  by  Congress  to  be  null  and  void 
as  regarded  herself,  and  proceeded  to  prepare  for  secession  and 
war.  In  none  of  these  cases  was  the  dispute  fought  out  either 
in  the  courts  or  in  the  field  ;^'  and  the  questions  as  to  the 
right  of  a  State  to  resist  Federal  authority,  and  as  to  the 
means  whereby  she  could  be  coerced,  were  left  over  for  future 
settlement.  Settled  they  finally  were  by  the  Civil  War  of 
1861-65,  since  which  time  the  following  doctrines  may  be 
deemed  established : 

No  State  has  a  right  to  declare  an  act  of  the  Federal  gov- 
ernment invalid." 

"See  article  "Embargo'  (b^  Mr.  Alex.  JohcBtoo)  in  tbe  Amerieen 
CeplopKdia  of  Politicai  Scienae. 

•■The  ActB  complained  o(  by  Kentucky  and  Virginia  provoked  ■  re- 
BctlDQ  Kblch  led  to  [he  overthrow  of  tbc  Federalist  part;  which  had 
passed  thom.  OC  the  most  ImporlaDt  amons  Ihem,  one  was  repealed 
and  tbe  other,  the  Sedition  Act,  eiplred  in  ISOl  by  emuxlon  ol  tlm«. 
JeOerson.  when  be  become  President  Id  that  year,  ehowed  his  diup- 
proval  of  it  by  parilonlng  peraons  convicted  under  it.  Tbe  Embargo 
was  raised  by  CongresB.  in  conaequenco  of  tbe  atrong  opposition  of 
New  England,  !□  these  cases,  therefore.  It  may  be  thousht  ibat  tb> 
victory  Hubatantlally  remained  with  the  protesting  States,  while  tbe 
reslBtaoce  ot  South  Carolina  to  the  tartrT  was  settled  by  a  com.promiac 

"Of  course,  as  already  observed,  a  State  officer  or  a  private  ciliien 
may  dlEregard  an  act  ot  the  Federal  govornmeDt  K  ha  holds  It  unotw- 
■lltutlonal.     But  he  does  so  at  his  peril.  ^^^^ 
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No  State  has  a  right  to  secede  from  the  Union. 

The  only  authority  competent  to  decide  finaUy  on  the  con- 
stitutionality of  an  act  of  Congress  or  of  the  national  execu- 
tive is  the  Federal  judiciary." 

Any  act  of  a  State  legislature  or  State  executive  conflicting 
with  the  Constitution,  or  with  an  act  of  the  National  govern- 
ment done  under  the  Constitution,  is  really  an  act  not  of  the 
State  government,  which  cannot  legally  act  against  the  Con- 
Btitution,  but  of  persons  falsely  assuming  to  act  as  such  gov- 
ernment, and  is,  therefore,  ipso  jvre  void.'*  Those  who  dis- 
obey Federal  authority  on  the  ground  of  the  commands  of 
a  State  authority  are,  therefore,  insurgents  against  the  Union, 
who  must  be  coerced  by  its  power.  The  coercion  of  such 
insurgents  is  directed  not  against  the  State,  but  against  them 
as  individual,  though  combined,  wrongdoers,  A  State  can- 
not secede  and  cannot  rel>el.    Similarly,  it  cannot  be  coerced. 

This  view  of  the  matter,  which  seems,  on  the  whole,  to  be 
that  taken  by  the  Supreme  court  in  the  caaeB  that  arose  after 
the  Civil  War,  disposes,  as  has  been  well  ot)served  by  Judge 
Hare,"  of  the  difficulty  which  President  Buchanan  felt  (see 
his  message  of  3d  December,  18G0)  as  to  the  coercion  of  a 
State  by  the  Union,  lie  argued  that  because  the  Constitu- 
tion did  not  provide  for  such  coercion,  a  proposal  in  the  Con- 
vention of  1787  to  authorize  it  having  been  ultimately 
dropped,  it  was  legally  impossible.  The  best  answer  to  this 
contention  is  that  such  a  provision  would  have  been  superflu- 
ous, because  a  State  cannot  legally  act  against  the  Constitu- 
■*Anr  court,  BtDtc  or  Federal,  may  decide  on  Bucb  a  question  lu  the 
Srst  [nslUDce.  But  IT  the  queBtlOD  be  a  purely  polltlcsl  one.  It  luajr 
be  iDcapatile  of  beiug  di?clitcd  by  any  court  whatever  {see  Cbapter 
XXTV.),  aud  Id  such  cases  the  dcclsloD  of  the  pallllcal  departmeuts 
iCongreas  or  the  Prestdent,  as  the  case  rosy  be)  of  the  Federal  gOT- 
eromeDt  Is  DeceBsarll)'  final:  though,  of  course,  liable  to  be  reversed 
by  a  subaequeot  Cousrcas  or  Prealdept.  The  cases  which  arose  on  tha 
HecocBlrucllon  Acts,  after  the  War  of  Secession,  afford  an  iUustration. 
The  attempts  made  to  bring  these  before  the  courts  failed,  and  the 
(LCIB  were  enforced.    Sec  Oforgia  v,  Stanton,  6  Wall.  p.  67. 

"it  may.  however,  happen  that  a  State  law  ia  un  const  Hut  lonal  In 
part  only,  perhaps  In  some  trlOlng  details,  and  In  such  cases  that  part 
only  wilt  be  iDvalld.  and  ibe  rest  of  ibe  law  will  be  upheld.  For  In- 
stsnce.  B  crimlDal  statute  might  be  framed  so  as  to  apply  retrospeo- 
lively,  as  well  as  prospectively.  So  tar  as  retroapecllve  It  would  b« 
bad.  but  good  tor  all  future  cases.  (See  Constlt..  Art.  1.  1 10.  par.  1.) 
"LaotUTM  on  A.mtHean  Conatitii.tiojtal  Law,  p.  46. 
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tion.  All  that  ie  needed  is  the  power,  unqueationably  contained 
in  the  CoDstitution  (Art.  iii.  §  3),  to  subdue  and  punish  ini^ 
vidualg  guilty  of  treason  against  the  Union," 

Except  in  the  eases  which  have  been  already  specified,  the 
National  government  has  no  right  whatever  of  interfering 
cither  with  a  State  as  a  commonwealth  or  with  tiie  indi- 
vidual citizens  thereof,  and  may  he  lawfully  reeiated  abonld 
it  attempt  to  do  bo. 

"What  then?"  the  European  reader  may  ask.  "la  the 
National  government  without  the  power  and  the  dntf  of 
correcting  the  social  and  political  evils  which  it  may  find 
to  exist  in  a  particular  State,  and  which  a  vast  majority  of 
the  oalion  may  condemn?  Suppose  widespread  brigandage 
to  exist  in  one  of  the  States,  endangering  life  and  proper^. 
Suppose  contracts  to  be  habitually  broken,  and  no  redress 
to  be  obtainable  in  the  State  courts.  Suppose  the  police  to 
be  in  league  with  the  assassins.  Suppose  the  most  mischievoiis 
laws  to  be  enacted — laws,  for  instance,  which  recognize  polyg- 
amy, leave  homicide  unpunished,  drive  away  capital  by  im- 
posing upon  it  an  intolerable  load  of  taxation.  Is  the  nation 
obliged  to  stand  by,  with  folded  arms,  while  it  sees  a  meri- 
torious minority  oppressed,  the  prosperity  of  the  State  ruined, 
a  pernicious  example  set  to  other  States?  Is  it  to  be  debarre-i 
from  using  its  supreme  authority  to  rectify  these  mischiefs?" 

The  answer  is.  Yes.  Unless  the  legislation  or  administra- 
tion of  such  a  State  transgresses  some  provision  of  the  Fed- 
eral Constitution  (such  as  that  forbidding  ex  post  facto  lawg. 
or  laws  impairing  the  obligation  of  a  contract),  the  National 
government  not  only  ought  not  to  interfere,  but  cannot  in- 
terfere. The  State  must  go  its  own  way,  with  whatever  injury 
to  private  rights  and  common  interests  Its  folly  or  perveisity 
may  cause. 

Such  a  case  is  not  imaginary.  In  the  Slave  Statee,  before 
the  war,  although  the  negroes  were  not  generally  ill  treated, 
many  shocking  laws  were  passed,  and  society  was  going  Ekwi 

"Swiss  practice  allows  tlie  F^eral  Bovemment  to  coaroe  a  divilv 
dlenl  canfOQ.  This  is  connnonlj  aooe  hj  quarCerlng  Federal  troopa  M 
It  Ht  its  expense  llll  Its  goveroment  yields — a  form  of  coeKfini  irbln 
SwUi  trusallt7  dislikes,  or  bj  wllbboldluB  Its  ttmze  of  Fedeml  graiW 
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tad  to  worse.  In  parts  of  a  few  of  tlie  western,  and  especially 
kof  the  southwestern  States  at  this  moment,  the  roacla,  and 
^ven  the  railways,  are  infested  by  robt)ers,  justice  is  uncertain, 
and  may  be  unattainable  when  popular  sentiment  does  not 
support  the  law.  Homicide  often  goes  unpunished  by  the 
courts,  though  sometimes  punished  by  Judge  Lj-nch.  So,  too, 
in  a  few  of  these  States  statutes  opposed  to  sound  principles 
of  legislation  have  t>een  passed,  and  have  brought  manifold 
evils  in  their  train.  But  the  Federal  government  looks  on 
unperturbed,  with  no  remorse  for  neglected  duty. 

The  obvious  explanation  of  this  phenomenon  is  that  the 
large  measure  of  independence  left  to  the  States  under  the 
Federal  system  makes  it  necessary  to  tolerate  their  misdoings 
in  some  directions.  As  a  distinguished  authority''  observes, 
'■The  Federal  Constitution  provided  for  the  protection  of 
contracts,  and  against  those  oppressions  most  likely  to  result 
from  popular  passion  and  demoralization;  and  if  it  had  been 
proposed  to  go  further  and  give  to  the  Federal  authority  a 
power  to  intervene  in  still  more  eidreme  eases,  the  answer 
would  probably  have  been  that  such  cases  were  far  less  likely 
to  arise  than  was  tJie  Federal  power  to  intervene  improperly 
under  the  pressure  of  parly  passion  or  policy,  if  its  interven- 
tion were  permitted.  To  have  authorized  such  inten'ention 
would  have  been  to  run  counter  to  the  whole  spirit  of  the 
Constitution,  which  kept  steadily  in  view  aa  the  wisest  policy 
local  government  for  local  affairs,  general  government  for 
general  affairs  only.  Evils  would  unquestionably  arise.  But 
the  Philadelphia  Convention  believed  that  they  would  be 
kept  at  a  minimum,  and  most  quickly  cured,  by  strict  adher- 
ence to  this  policy.  The  scope  for  Federal  interference  was 
considerably  enlarged  after  the  Civil  War,  but  the  general 
division  of  authority  between  the  Statea  and  the  nation  was 
not  disturbed." 

So  far  from  lamenting  as  a  fault,  though  an  unavoidable 

fault,  of  their  Federal  system,  the  State  independence  I  have 

described,  the  Americans  are  inclined  to  praise  it  as  a  merit. 

They  argue,  not  merely  that  the  best  way.  on  the  whole,  is 

_  J*judga  Cooler,  'n  ■  letter  to  the  Kuthorr 
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to  leave  a  State  to  itself,  but  that  this  ia  th 
which  a  permanent  cure  of  its  diseases  will  be  effected. 
are  consistent  not  only  in  their  Federal  principlt 
their  ilemocratic  principles.  "As  laissez  alter,"  they  say, 
the  neeessarj'  course  in  a  Federal  govemment,  so  it  ia  the 
right  course  in  all  free  governments.  Law  will  never  be 
strong  or  respected  unless  it  has  the  sentiment  of  the  people 
behind  it.  If  the  people  of  a  State  make  bad  laws,  they  will 
suffer  for  it.  They  will  be  the  first  to  suffer.  Let  them  suffer. 
Suffering,  and  nothing  else,  will  implant  that  sense  of  re- 
sponsibility which  is  the  first  step  to  refonn.  Therefore,  let 
them  stew  in  their  own  juice:  let  them  maie  their  bed  and 
lie  upon  it.  If  they  drive  capital  away  there  will  be  less 
work  for  the  artisans :  if  they  do  not  enforce  contracts,  trade 
will  decline,  and  the  evil  will  work  out  its  remedy  sooner 
or  later.  Perhaps  it  will  be  later  rather  than  sooner:  if  80, 
the  experience  will  he  all  the  more  conclusive.  Is  it  said  that 
the  minority  of  wise  and  peaceable  citizens  may  suffer?  Let 
them  exert  themselves  to  bring  their  fellows  round  to  a  better 
mind.  Reason  and  experience  will  he  on  their  side.  We 
cannot  be  democrats  by  halves;  and  where  setf-goveraiaent 
is  given,  the  majority  of  the  community  must  rule.  Its  rule 
will  in  the  end  be  better  than  that  of  any  external  power." 
No  doctrine  more  completely  pervades  the  American  people. 
the  instructed  as  well  as  the  uninstructed.  Philosophers  will 
tell  you  that  it  is  the  method  by  which  Nature  governs,  in 
whose  economy  error  is  folJowed  by  pain  and  suffering,  whose 
laws  carry  their  own  sanction  with  them.  Divines  will  tell 
you  that  it  is  the  method  by  which  God  governs:  God  is  a 
righteous  Judge,  and  God  is  provoked  every  day.  yet  He 
makes  His  sun  to  rise  on  the  evil  and  the  good,  and  sends 
His  rain  upon  the  just  and  the  unjust.  He  does  not  directly 
inten'ene  to  punish  faults,  but  leaves  sin  to  bring  its  own 
appointed  penalty.  Statesmen  will  point  to  the  troubles' 
which  followed  the  attempt  to  govern  the  reconquered  seced- 
ring  States,  first  by  military  force,  and  then  by  keeping  a 
great  port  of  their  population  disfranchised,  and  will  declare 
that  such  evils  as  still  exist  in  the  South  are  far  leas  giair»_ 
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than  those  which  the  denial  of  ordinary  Belf-govemment  in- 
volved. "So/'  they  pursue,  "Texas  and  California  will  in 
time  unlearn  their  bad  habits  and  come  out  right  if  we  leave 
them  alone:  Federal  interference,  even  had  we  the  machinery 
needed  for  prosecuting  it,  would  check  the  natural  process 
by  which  the  better  elements  in  these  raw  communities  are 
purging  away  the  maladies  of  youth,  and  reaching  the  settled 
health  of  manhood." 

A  European  may  say  that  there  is  a  dangerous  side  to 
this  application  of  democratic  faith  in  local  majorities  and 
in  laissez  oiler.  Doubtless  there  is :  yet  those  who  have  learnt 
to  Imow  the  Americans  will  answer  that  no  nation  so  well 
understands  its  own  business. 
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CHAPTER   XXIX 

CRITICISM  OF  THE  FEDERAL  SYSTEM 

All  Americans  have  long  been  agreed  that  the  only  poesible 
form  of  government  for  their  country  is  a  Federal  one.  All 
have  perceived  that  a  centralized  system  would  be  inexpedi- 
ent, if  not  unworkable,  over  so  large  an  area,  and  have  still 
more  strongly  felt  that  to  cut  up  the  continent  into  absolutely 
independent  States  would  not  only  involve  risks  of  war  but 
injure  commerce  and  retard  in  a  thousand  ways  the  material 
development  of  every  part  of  the  country.  But  regarding 
the  nature  of  the  Federal  tie  that  ought  to  exist  there  have 
been  keen  and  frequent^ontroversies,  dormant  at  present, 
but  which  might  break  out  afresh  should  there  arise  a  new 
question  of  social  or  economic  change  capable  of  bringing 
the  powers  of  Congress  into  collision  with  the  wishes  of  any 
State  or  group  of  States.  The  general  suitability  to  the  coun- 
try of  a  Federal  system  is,  therefore,  accepted,  and  need  not 
be  discussed.  I  pass  to  consider  the  strong  and  weak  points 
of  that  which  exists. 

The  faults  generally  charged  on  federations  as  compared 
with  unified  governments  are  the  following: 

I.  Weakness  in  the  conduct  of  foreign  affairs. 

II.  Weakness  in  home  government;  that  is  to  say,  deficient 
authority  over  the  component  States  and  the  individual  citi- 
zens. 

III.  Liability  to  dissolution  by  the  secession  or  rebellion  otf 
States. 

IV.  Liability  to  division  into  groups  and  factions  by  the 
formation  of  separate  combinations  of  the  comp<ment  States. 
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"V.  Want  of  uniformity  among  the  States  in  legislation  and 
adtnini  strati  on. 

VI.  Trouble,  expense,  and  delay  due  to  the  complexity  of 
a  double  system  of  legislation  and  administration. 

The  first  four  of  these  are  all  due  to  the  same  cause,  viz.,  the 
existence  within  one  government — which  ought  to  be  able  to 
speak  and  act  in  the  name  and  with  the  united  strength  of 
the  nation — of  distinct  centres  of  force,  organized  political 
bodies  into  which  part  of  the  nation's  strength  has  flowed, 
and  whose  resistance  to  the  will  of  the  majority  of  the  whole 
nation  is  likely  to  be  more  effective  than  could  t>c  the  resist- 
ance of  individuals,  because  such  bodies  have  each  of  them 
a  govcmiiient,  a  revenue,  a  militia,  a  local  patriotism  to  unite 
them,  whereas  individual  recalcitrants,  however  numerous, 
would  be  unorganized,  and  less  likely  to  find  a  legal  stand- 
ing ground  for  opposition.  The  gravity  of  the  first  two  of 
the  four  alleged  faiiHa  has  been  exaggerated  by  most  writers, 
who  have  assumed  on  rather  scanty  grounds  that  Federal 
govcmnienta  are  necessarily  weak  g»vernments.  History  does 
not  warrant  so  broad  a  proposition.  Assuming,  however,  for 
the  sake  of  argument,  tliat  trouhles  may  be  expected  to  flow 
from  these  four  features  of  a  Federal  system,  let  us  see  how 
far  America  has  experienced  such  troubles. 

I.  In  its  early  years  the  Union  was  not  successful  in  the 
management  of  its  foreign  relations.  Few  popular  govern- 
ments are,  because  a  successful  foreign  policy  needs  in  a 
world  such  as  ours  conditions  which  popular  governments  sel- 
dom enjoy.  Some  of  the  faults  which  marked  American 
policy  may,  however,  be  set  down  to  the  Federal  character 
of  the  government.  In  the  days  of  Adams,  Jefferson,  and 
Madison,  the  Union  put  up  with  a  great  deal  of  ill-treatment 
from  France  as  well  as  from  England.  It  drifted  rather  than 
steered  into  the  War  of  1812.  The  conduct  of  that  war  was 
hampered  by  the  opposition  of  the  Sew  England  States, 
The  Mexican  War  of  18-36  was  due  to  the  slaveholders;  but 
the  combination  among  the  Southern  leaders  which  entrapped 
the  nation  into  that  conflict  might  have  been  equally  success- 
~  il  in  a  unified  country.    Of  late  years  the  principle  of  absten- 
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tion  from  Old  World  eomplicafions  haa  been  bo  heartily  and 
consistently  adhered  to  that  the  capacities  of  the  Federal 
ayBtem  for  the  conduct  of  foreign  affairs  ba^e  been  little  tried ; 
and  the  likelihood  of  any  danger  from  abroad  is  so  slender 
that  it  may  be  practically  ignored.  But  when  a  qnestion 
of  external  policy  arises  which  interests  only  one  part  of  the 
Union,  the  existence  of  States  feeling  themselvea  specially 
affected  may  have  a  strong  and  probably  an  unfortimate  in- 
fluence. It  is  only  in  this  way  that  the  American  govern- 
ment can  be  deemed  likely  to  suffer  in  its  foreign  relations 
from  its  Federal  character. 

II.  For  the  purposes  of  domestic  government  the  Federal 
authority  is  now,  in  ordinary  times,  sufficiently  strong.  How- 
ever, as  was  remarked  in  last  chapter,  there  have  been  oc- 
casions when  the  resistance  of  even  a  single  State  disclosed  its 
weakness.  Had  a  man  less  vigorous  than  Jackson  occupied 
the  presidential  ebaJr  in  1832,  South  Carolina  would  prob- 
ably have  prevailed  against  the  Union.  In  the  Kansas  trou- 
bles of  1855-56  the  natiopal  executive  played  a  sorry  part; 
and  even  in  the  resolute  hands  of  President  Grant  it  was  ham- 
pered in  the  re-establishment  of  order  in  the  reconquered 
Southern  States  by  the  rights  which  the  Federal  Conetitu- 
tion  secured  to  those  States.  The  only  general  conclusion 
on  this  point  which  can  be  drawn  from  history  is  that  while 

■  the  central  government  is  likely  to  find  less  and  less  diSicidty 
in  enforcing  its  will  against  a  State  or  disobedient  subjects, 
because  the  prestige  of  its  success  in  the  Civil  War  has 
Btrengthened  it,  because  the  Union  sentiment  is  still  growing, 
and  because  the  facilities  of  communication  make  the  raising 
and  moving  of  troops  more  easy,  nevertheless  recalcitrant 
States,  or  groups  of  States,  still  enjoy  certain  advantages  for 
resistance,  advantages  due  partly  to  their  legal  position,  partly 
to  their  local  sentiment,  which  rebels  might  not  have  in 
unified  countries  like  England,  France,  or  Italy. 

III.  Everybody  knows  that  it  was  the  Federal  system  and 
the  doctrine  of  State  sovereignty  grounded  thereon,  and  not 
expressly  excluded,  though  certainly  not  recognized,  by  the 
Constitution,  which  led  to  the  secegsion  of  1861,  and  i "  "  " 
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gave  European  powers  a  plaufiible  ground  for  recognizing 
insurgent  minority  as  belligerents.  Nothing  Foems  now 
probable  than  another  secession,  not  merely  because  the  Bup- 
posed  legal  baslB  for  it  has  been  abandoned,  and  because  the 
advantages  of  continued  union  are  more  obvious  than  ever 
before,  but  because  the  precedent  of  the  victory  won  by  the 
North  will  discourage  like  attempts  in  the  future.'  This 
is  60  strongly  felt  that  it  has  not  even  been  thought  worth 
while  to  add  to  the  Constitution  an  amendment  negativing 
tlie  right  to  secede.  The  doctrine  of  the  legal  indestructibility 
of  the  Union  is  now  well  established.  To  establish  it,  how- 
ever, cost  thousands  of  millions  of  dollars  and  the  lives  of  a 
million  men. 

IV.  The  combination  of  States  into  groups  was  a  familiar 
feature  of  politics  before  the  war.  South  Carolina  and  the 
Gulf  States  constituted  one  such,  and  the  most  energetic^ 
group ;  the  New  England  States  frequently  acted  as  another^ 
especially  during  the  war  of  1812.  At  present,  though  there 
are  several  sets  of  States  whose  common  interests  lead  their 
representatives  in  Congress  to  act  together,  it  ia  no  longer 
the  fashion  for  States  to  combine  in  an  official  way  through 
their  State  organizations,  and  their  doing  so  would  excite 
reprehension.  It  is  easier,  safer,  and  more  effective  to  act 
tbroogb  the  great  national  parties.  Any  considerable  State 
interest  (such  as  tliat  of  the  silver  miners  or  cattlemen,  or 
Protectionist  manufacturers)  can  generally  compel  a  party 
to  conciliate  it  by  threatening  to  forsake  the  party  if  neg- 
lected- Political  action  runs  less  in  State  channels  than  it 
did  formerly,  and  the  only  really  threatening  form  which  the 
combined  action  of  States  could  take,  that  of  using  for  a 
common  disloyal  purpose  State  revenues  and  the  machinery 
of  State  governments,  has  become,  since  the  failure  of  secea- 
sion,  most  improbable. 

V,  The  want  of  uniformity  in  private  law  and  methoda 
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of  administration  is  an  evil  which  different  minds  will  judge 
by  different  standards.  Some  may  think  it  a  positive  benefit 
to  secure  a  variety  whicli  is  intfireeting  in  itself  and  makes 
possible  the  trying  of  experiments  from  which  the  whole 
country  may  profit.  Is  variety  within  a  country  more  a  gain 
or  a  loss?  Diversity  in  coinage,  in  weights  and  measures,  in 
the  rules  regarding  bills  and  cheques  and  banking  and  com- 
merce generally,  is  obviously  inconvenient.  Diversity  in  dress, 
in  food,  in  the  habits  and  usages  of  society,  ia  almost  as  obvi- 
ously &  thing  to  rejoice  over,  because  it  diminishes  the  terrible 
monotony  of  life.  Diversity  in  religious  opinion  and  worship 
excited  iiorror  in  the  Middle  Ages,  but  now  passes  unnoticed 
imless  where  accompanied  by  intolerance.  In  the  United  States 
the  possible  diversity  of  laws  is  immense.  Each  State  can  play 
whatever  tricks  it  pleases  with  the  law  of  family  relatione, 
of  inheritance,  of  contracts,  of  torts,  of  crimes.'  But  the 
actual  diversity  is  not  great,  for  all  tlie  States,  save  Louisiana, 
have  taken  the  English  common  and  statute  law  of  17?6  as 
their  point  of  departure,  and  have  adhered  to  its  main  prin- 
ciples. A  more  complete  uniformity  as  regards  marriage  and 
divorce  might  be  desirable,  for  it  is  particularly  awkward 
not  to  know  whether  you  are  married  or  not,  nor  whether 
you  have  been  or  can  be  divorced  or  not;  and  several  States 
have  tried  bold  experiments  in  divorce  laws.''  But,  on  the 
whole,  far  less  inconvenience  than  could  have  been  expected 
seems  to  be  caused  by  the  varying  laws  of  different  States, 
partly  because  commercial  law  is  the  department  in  which 
the  diversity  is  smallest,  partly  because  American  practition- 
ers and  judges  have  become  e.xpert  in  applying  the  rules  for 
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determining  which  law.  where  those  of  different  States  axe 
in  queBtion,  ought  to  be  deemed  to  govern  a  given  case.' 

VI.  He  who  is  conducted  over  an  iron-clad  warship,  and 
Bees  the  infinite  intricacy  of  the  machinery  and  mechanical 
appliances  which  it  contains,  and  by  which  its  ongines,  its 
guns,  its  turrets,  its  torpedoes,  its  apparatus  for  anchoring 
and  making  sail,  are  worked,  is  apt  to  think  that  it  must 
break  down  in  the  rough  practice  of  war.  He  is  told,  liowever, 
that  the  more  is  done  by  machinery,  the  more  safely  and  easily 
does  every-thing  go  on,  because  the  machinery  can  be  relied 
on  to  work  accurately,  and  the  performance  by  it  of  the 
heavier  work  leaves  tjie  crew  free  to  attend  to  the  general 
management  of  the  vessel  and  her  armament.  So  in  atudj-ing 
the  elaborate  devices  with  which  the  Federal  system  of  the 
United  States  has  been  etjuipped,  one  fancies  that  with  so 
many  authorities  and  bodies  whose  functions  are  intricately 
interlaced,  and  some  of  which  may  collide  with  others,  there 
must  be  a  great  risk  of  breakdowns  and  deadlocks,  not  to 
speak  of  an  expense  much  exceeding  that  which  is  incident 
to  a  simple  centralized  government.  The  Americans  do  not 
seem  to  feel  this.  They  tell  you  that  smoothness  of  working 
is  secured  by  elaboration  of  device,  that  complex  as  the  mech- 
anism of  their  government  may  appear,  the  citizens  have 
grown  so  familiar  with  it  that  its  play  is  smooth  and  easy, 
attended  with  less  trouble,  and  certainly  with  lees  suspicion 
on  the  part  of  the  people,  than  would  belong  to  a  scheme 
which  vested  all  powers  in  one  administration  and  one  legis- 
lature. The  expense  is  admitted,  but  is  considered  no  grave 
defect  when  compared  with  the  waste  which  arises  from  un- 
trustworthy officials  and  legislators  whose  depredations  would, 
it  is  thought,  be  greater  were  their  sphere  of  action  wider,  and 
the  checks  upon  them  fewer.  He  who  exammes  a  system  of 
government  from  without  is  generally  disposed  to  overrate 
the  difficulties  in  working  which  its  complexity  causes.  Few 
things,  for  instance,  are  harder  than  to  explain  to  a  person 
who  has  not  been  a  student  in  one  of  the  two  ancient  English 
•AmerliBn  JurfatB.  bdiI  eapecUllr  Mr.  Juallce  Biotj.  htte  done  much 
lo  •lucldatp  IhiH  dIfflcuU  branch  of  Uw.  to  which  the  nam«  or  PrlraU 
iBlernttiuual  Law  ia  usually  itbough  uol  v«rr  happUr)  applied. 
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Tinivergitiea  the  nature  of  their  highly  complex  eonstitutioD 
and  the  relation  of  the  colleges  to  the  university.  If  he  does 
apprehend  it  he  pronounces  it  too  intricate  for  the  purposes 
it  has  to  serve.  To  those  who  have  grown  up  under  it,  noth- 
ing is  simpler  and  more  obvious. 

There  is  a  blemish  characteriBtic  of  the  American  federa- 
'tion  which  Americans  seldom  notice  because  it  aeeras  to 
them  unavoidable.  This  is  the  practice  in  selecting  candi- 
dates for  Federal  office  of  regarding  not  so  much  tlie  merits 
of  the  candidate  as  the  effect  which  his  nomination  will  have 
upon  the  vote  of  the  State  to  which  he  belongs.  Second-rate 
men  are  run  for  first-rate  posts,  not  because  the  party  which 
runs  them  overrates  their  capacity,  but  because  it  especte  to 
carry  their  State  either  by  their  local  iniluence  or  throi^ 
the  pleasure  which  the  State  feels  in  the  prospect  of  seeing 
one  of  its  own  citizens  in  high  office.  This,  of  course,  works 
in  favour  of  tlie  politicians  who  come  from  a  large  State.  No 
doubt  the  leading  men  of  a  large  State  are  prima  facie  more 
likely  to  be  men  of  high  ability  than  those  of  a  small  State, 
because  the  field  of  choice  is  wider,  the  competition  probably 
keener.  One  is  reminded  of  the  story  of  the  leading  citizen  in 
the  isle  of  Seriphus,  who  observed  to  Theraistocles,  "You 
would  not  have  been  famous  had  you  been  bom  in  Seriphua," 
to  which  Themistoelea  replied,  "Neither  would  you  had  you 
been  bom  in  Athens,"  The  two  great  States  of  Virginia  and 
Masaachuaetts  reared  one-half  of  the  men  who  won  distinctioa 
in  the  first  fifty  years  of  the  history  of  the  Repubiic."  Xever- 
theless,  it  often  happens  that  a  small  State  produces  a  first- 
yjl^  man,  whom  the  country  ought  to  have  in  its  highest 
^^BCes,  as  President,  or  as  Speaker  of  the  House  of  Reprc- 
^Kitatives,  but  who  is  passed  over  because  the  Federal  system 
gives  great  weight  to  the  voice  of  a  State,  and  because  State 
sentiment  is  bo  strong  that  the  voters  of  a  State  which  haa  a 
large  and  perhaps  a  doubtful  vote  to  cast  in  national  elections, 
prefer  an  inferior  man  in  whom  they  are  directly  interested  to 
a  auperior  one  who  is  a  stranger. 

0  MMBBCbUBetta,  &■  be  selllsd  tKlM 
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I  have  left  to  the  last  the  gravest  reproach  which  Euro-  I 
peanfthave  been  wont  to  bring  against  FcderaliBm  in  America. 
They  attributed  to  it  the  origin,  or  at  least  the  virulence,  of 
the  great  struggle  over  slavery  which  tried  the  Constitution 
BO  severely.  That  struggle  created  parties  which,  though  they 
had  adherents  everywhere,  no  doubt  tended  more  and  more 
to  become  identified  with  Stales,  controlling  the  State  organi- 
zations and  bending  the  State  governments  to  their  service. 
It  gave  tremendous  importance  to  legal  questions  arising  out 
of  the  difference  between  the  law  of  the  Slave  States  and  the 
Free  States,  questions  which  the  Constitution  had  either 
evaded  or  not  foreseen.  It  shook  the  credit  of  the  Supreme 
court  by  making  the  judicial  decision  of  those  questions  appear 
due  to  partiality  to  the  Slave  States.  It  disposed  the  extreme 
■men  on  both  sides  to  hate  the  Federal  Union  which  bound 
■them  in  the  same  body  with  their  antagonists.  It  laid  hold  of 
■flie  doctrine  of  State  rights  and  State  sovereignty  as  entitling 

commonwealth  which  deemed  itself  aggrieved  to  shake  off 
'allegiance  to  the  National  government.  Thus  at  last  it  brought 
iRbont  secession  and  the  great  Civil  War.  Even  when  the  war 
was  over  the  dregs  of  the  poison  continued  to  haunt  and  vex 
the  system,  and  bred  fresh  disorders  in  it.  The  constitutional 
duty  of  re-establishing  the  State  governments  of  the  contjuered 
States  on  the  one  hand,  and  on  tlie  other  hand  the  practical 
danger  of  doing  so  while  their  people  remained  disaffected, 
^pToduced  the  military  governments,  the  "carpet  bag"  gov- 
ernments, the  Ku  Klus  Klan  outrages,  the  gift  of  suffrage 
"to  a  negro  population  unfit  for  such  a  privilege,  yet  apparently 
capable  of  being  protected  in  no  other  way.  All  these  mie- 
chiefs,  it  has  often  been  argued,  are  the  results  of  the  Federal  ■ 
Btmcture  of  the  government,  which  carried  in  its  bosom  the 
seeds  of  its  own  destruction,  seeds  sure  to  ripen  so  sooa  as 
there  arose  a  question  that  stirred  men  deeply. 

It  may  be  answered  not  merely  that  the  National  govern- 
ment has  survived  this  struggle  and  emerged  from  it  stronger 
than  before,  but  also  that  Federalism  did  not  produce  the 
struggle,  but  only  gave  to  it  the  particular  form  of  a  series 
c£  legal  controversies  over  the  Federal  pact  followed  by  a  war 
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of  States  against  the  Union.  Where  such  vast  economic  inter- 
ests were  involved,  and  such  hot  passions  roused,  there  must 
anyhow  have  been  a  conflict,  and  it  may  well  be  that  a  con- 
flict raging  within  the  vitals  of  a  centralized  government 
would  have  proved  no  less  terrible  and  would  have  left  as 
many  noxious  seqiielae  behind. 

In  blaming  either  the  conduct  of  a  person  or  the  plan  and 
scheme  of  a  government  for  evils  which  have  actually  fol- 
lowed, one  is  apt  to  overlook  those  other  evils,  perhaps  as 
great,  which  might  have  flowed  from  different  conduct  or 
some  other  plan.  All  that  can  fairly  be  concluded  from  the 
history  of  the  American  Union  is  that  Federalism  is  obliged 
by  the  law  of  its  nature  to  leave  in  the  hands  of  States  powers 
whose  exercise  may  give  to  political  controversy  a  peculiarly 
dangerous  form,  may  impede  the  assertion  of  national  author- 
ity, may  even,  when  long-continued  exasperation  has  sus- 
pended or  destroyed  the  feeling  of  a  common  patriotism, 
threaten  national  unity  itself.  Against  this  danger  is  to  be 
set  the  fact  that  the  looser  structure  of  a  Federal  government 
and  the  scope  it  gives  for  diversities  of  legislation  in  different 
parts  of  a  country  may  avert  sources  of  discord,  or  prevent 
local  discord  from  growing  into  a  contest  of  national  magni- 
tude. 


CHAPTER  XXX 

HBBIT8  OP  TUE   PEDEEAL   SYSTEM 

I  DO  not  propose  to  discuss  in  this  chapter  the  advantages 
of  Federalism  in  general,  for  to  do  this  we  ehould  have  to 
■wander  off  to  other  times  and  countries,  to  talk  of  Achaia  and 
tlie  Kaoseatic  League  and  the  Swiss  Confederation.  I  eball' 
comment  on  those  merits  only  which  the  experience  of  the 
American  Union  illustrates. 

Tiiere  are  two  distinct  lines  of  argument  by  which  their 
Federal  system  was  recommended  to  the  framers  of  the  Con- 
stitution, and  upon  which  it  is  still  held  forth  for  imitation 
to  other  countries.     These  linea  have  been  so  generally  con- 
I  founded  that  it  is  well  to  present  them  in  a  precise  form. 

The  first  set  of  arguments  point  to  Federalism  proper,  and   i 
are  the  following : 

1.  That  Federalism  furnishes  t!ie  means  of  uniting  com- 
monwealths into  one  nation  under  one  national  government 
without  extinguishing  their  separate  administrations,  legisla- 
tures, and  local  patriotisms.  As  the  Americans  of  1787  would 
]irobably  have  preferred  complete  State  independence  to  the 
fusion  of  their  States  into  a  unified  government.  Federalism 
was  the  only  resource.  So  when  the  new  fiermanic  Empip 
which  is  really  a  Federation,  was  established  in  1871,  Bavaria 
and  Wurtemberg  could  not  have  been  brought  under  a  na- 
tional government  save  by  a  Federal  scheme.  Similar  sug- 
gestions, as  every  one  knows,  have  been  made  for  resettling 
the  relations  of  Ireland  to  Great  Britain,  and  of  the  self-  I 
governing  British  colonies  to  the  United  Kingdom,  There 
are  causes  and  conditions  which  dispose  nations  living  under 
a  loosely  compacted  government,  or  under  a  number  of  almost 
independent  governments,  to  form  a  closer  union  in  a  Federal 
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form.  There  are  other  causes  and  conditions  which  dispose 
the  subjects  of  one  government,  or  sections  of  these  subjects, 
to  desire  to  make  their  governmental  union  less  close  by 
substituting  a  system  of  a  Federal  character.  In  both  sets 
of  cases  the  centripetal  or  centrifugal  forces  spring  from  the 
local  position,  the  history,  the  sentiments,  the  economic  needs 
of  those  among  whom  the  problem  arises;  and  that  which  is 
good  for  one  people  or  political  body  is  not  necessarily  good 
for  another.  Federalism  may  be  an  equally  legitimate  re- 
source where  it  is  adopted  for  the  sake  of  tightening  or  of 
loosening  a  pre-existing  bond. 

2.  That  Federalism  supplies  the  best  means  of  developing 
a  new  and  vast  country.  It  permits  an  expansion  whose  ex- 
tent, and  whose  rate  and  manner  of  progress,  cannot  be  fore- 
seen to  proceed  with  more  variety  of  methods,  more  adapta- 
tion of  laws  and  administration  to  the  circumstances  of  each 
part  of  the  territory,  and  altogether  in  a  more  truly  natural 
and  spontaneous  way,  than  can  be  expected  under  a  centralized 
government,  which  is  disposed  to  apply  its  settled  system 
through  all  its  dominions.  Thus  the  special  needs  of  a  new 
region  are  met  by  the  inhabitants  in  the  way  they  find  best : 
its  special  evils  are  cured  by  special  remedies,  perhaps  more 
drastic  than  an  old  country  demands,  perhaps  more  lax  than 
an  old  country  would  tolerate;  while  at  the  same  time  the 
spirit  of  self-reliance  among  those  who  build  up  these  new 
communities  is  stimulated  and  respected.       , 

3.  That  it  prevents  the  rise  of  a  despotic  central  govern- 
ment, absorbing  other  powers,  and  menacing  the  private  lib- 
erties of  the  citizen.  This  may  now  seem  to  have  been  an 
idle  fear,  so  far  as  America  was  concerned.  It  was,  how- 
ever, a  very  real  fear  among  the  great-grandfathers  of  the 
present  Americans,  and  nearly  led  to  the  rejection  even  of 
so  undespotic  an  instrument  as  the  Federal  Constitution  of 
1789.  Congress  (or  the  President,  as  the  case  may  be)  is 
still  sometimes  described  as  a  tyrant  by  the  party  which  does 
not  control  it,  simply  because  it  is  a  central  government: 
and  the  States  are  represented  as  bulwarks  against  its  en- 
croachments. 


MBRITS  OF  THS   FBDBRAL.  BYSTEM 

Tbs  Becond  set  of  arguments  relate  to  and  recommend  not 
so  much  Federalism  as  local  Belf-government.  I  state  them 
briefly  because  they  are  familiar. 

4.  Self-go I'emmcnt  stimulatea  the  interest  of  people  in 
tlie  affairB  of  their  neighbourhood,  Buataina  local  political  life, 
educates  the  citizen  in  his  daily  round  of  civic  duty,  teacbea 
him  that  perpetual  vigilance  and  the  sacrifice  of  his  own 
time  and  labour  are  the  price  that  must  be  paid  for  individual 
liberty  and  collective  prosperity. 

5.  Self-government  secures  the  good  administration  of  local 
affairs  by  giving  the  inhabitants  of  each  locality  due  means 
of  overseeing  the  conduct  of  their  business. 

That  these  two  sets  of  grounds  are  distinct  appears  from 
he  fact  that  the  sort  of  local  interest  which  local  self-govem- 
,  ment  evokes  is  quite  a  different  thing  from  the  interest  men 
I  ^eel  in  the  affairs  of  a  large  body  like  an  American  State.    So, 
,  the  control  over  its  own  affairs  of  a  township,  or  even  a 
I  small  county,  where  everybody  can  know  what  is  going  on, 
»%  quite  different  from  the  control  exercisable  over  the  affairs 
^  of  a  commonwealth  with  a  million  of  people.     Local  self- 
I  government  may  exist  in  a  unified  country  like  England,  and 
I  inay  be  wanting  in  a  Federal  country  like  Germany.    And  in 
I  America  itself,  while  some  States,  Hke  those  of  New  England, 
l-lwssessed  an  admirably  complete  system  of  local  government, 
lipthers,  such  as  Virginia,  the  old  champion  of  State  sover- 
Jleignty,  were    imperfectly    provided    with    it.     Nevertheless, 
P'ttrough  both  sets  of  arguments  there  runs  the  general  prin- 
ciple, applicable  in  every  part  and  branch  of  government,  that, 
where  other  things  are  equal,  the  more  power  is  given  to  the 
units  which  compose  the  nation,  be  they  large  or  small,  and 
the  less  to  the  nation  as  a  whole  and  to  its  central  authority, 
BO  much  the  fuller  will  be  the  liberties  and  so  much  greater 
the  energy  of  the  individuals  who  compose  the  people.    This 
principle,  tliough  it  had  not  been  then  formulated  in  the 
way  men  formulate  it  now,  was  heartily  embraced  by  the 
Americans,    Perhaps  it  was  because  they  agreed  in  taking  it 
as  an  axiom  that  they  seldom  referred  to  it  in  the  subsequent 
fc-tfontroversiea  regarding  State  rights.    These  controversies  pro-  I 
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ceeded  on  the  basis  of  the  Constitution  as  a  law  rather  than 
on  considerations  of  general  political  theory.  A  European 
reader  of  the  history  of  the  first  seventy  years  of  the  United 
States  is  surprised  how  little  is  said^  through  the  interminable 
discussions  regarding  the  relation  of  the  Federal  government 
to  the  States,  on  the  respective  advantages  of  centralization 
or  localization  of  powers  as  a  matter  of  historical  exjierience 
and  general  expediency. 

Three  further  benefits  to  be  expected  from  a  Federal  system 
may  be  mentioned,  benefits  which  seem  to  have  been  unnoticed 
or  little  regarded  by  those  who  established  it  in  America. 

6.  Federalism  enables  a  people  to  try  experiments  in  legislar 
tion  and  administration  which  could  not  be  safely  tried  in 
a  large  centralized  country.  A  comparatively  small  common- 
wealth like  an  American  State  easily  makes  and  unmakes  its 
laws;  mistakes  are  not  serious,  for  they  are  soon  corrected; 
other  States  profit  by  the  experience  of  a  law  or  a  method 
which  has  worked  well  or  ill  in  the  State  that  has  tried  it. 

7.  Federalism,  if  it  diminishes  the  collective  force  of  a 
nation,  diminishes  also  the  risks  to  which  its  size  and  the 
diversities  of  its  parts  expose  it.  A  nation  so  divided  is  like 
a  ship  buUt  with  water-tight  compartments.  When  a  leak  is 
spnmg  in  one  compartment  the  cargo  stowed  there  may  -be 
damaged,  but  the  other  compartments  remain  dry  and  keep 
the  ship  afloat.  So  if  socid  discord  or  an  economic  crisis 
has  produced  disorders  or  foolish  legislation  in  one  member 
of  the  Federal  body,  the  mischief  may  stop  at  the  State  fron- 
tier instead  of  spreading  through  and  tainting  the  nation  at 

large. 

8.  Federalism,  by  creating  many  local  legislatures  with  wide 
powers,  relieves  the  national  legislature  of  a  part  of  that  large 
mass  of  functions  which  might  otherwise  prove  too  heavy 
for  it.  Thus  business  is  more  promptly  despatched,  and 
the  great  central  council  of  the  nation  has  time  to  ddib- 
erate  on  those  questions  which  most  nearly  touch  the  whxAe 
country. 

All  of  these  arguments  recommending  Federalism  have 
proved  valid  in  American  experience. 
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To  create  a  nation  while  preserving  the  States  was  the 
liu  reason  for  the  grant  of  powers  which  the  National  gov- 
ont  received ;  an  all-sufficient  reason,  and  one  which 
►Ids  good  to-day.  The  several  States  have  changed  greatly 
1789,  but  they  are  etill  commonwealths  whose  wide 
mthority  and  jurisdiction  practical  men  are  agreed  in  desir- 
ig  to  maintain. 

Not  much  was  said  in  the  Convention  of  ITST  regarding 
the  best  methods  of  extending  goveroment  over  the  iinsettled 
territories  lying  beyond  the  Alleghany  Mountains.'  It  was, 
however,  assumed  that  they  would  develop  as  the  older  colonies 
had  developed,  and,  in  point  of  fact,  each  district,  when  it 
became  sufficiently  popidous,  was  formed  into  a  eolf-goveming 
State,  the  less  populous  divisions  still  remaining  in  the  status 
of  semi-self-goveniing  Territories.  Although  many  blunders 
liave  been  committed  in  the  process  of  development,  especially 
in  the  reckless  contraction  of  debt  and  the  wasteful  disposal 
of  the  public  lands,  greater  evils  might  have  resulted  had 
"le  creation  of  local  institutions  and  the  control  of  new 
[Unities  been  left  to  the  Central  government.'  Congress 
■Quid  have  been  not  less  improvident  than  the  State  govem- 
ments,  for  it  would  have  been  even  less  closely  watchei  The 
opportunities  for  jobbery  would  have  been  irresistible,  the 
growth  of  order  and  civilization  probably  slower.  It  deserves 
to  be  noticed  that,  in  granting  self -government  to  all  those 
of  her  colonies  whose  population  ia  of  English  race,  England 
has  practically  adopted  the  same  plan  as  the  United  States 
have  done  with  their  western  territory,    Tlie  rcsulta  have  been 

'In  1787,  however,  the  great  OrrtlDance  repilatliiK  tie  North-West 
TPiTltory  was  PUBcted  hy  the  Congress  ot  the  Confederation. 

*rhe  United  Slates  Is  proprietor  of  the  public  domain  in  the  Terri- 
tories and  when  a  oew  Slate  Is  orgaolzed  the  owneraliip  Is  not  cbanKOd. 
The  United  Stales,  however,  makes  grnnls  or  wild  lands  to  (he  now 
Slate  as  follows:— H)  0(  every  section  numbered  18  (being  one  ihlrty- 
slith  of  ail)  for  the  aupport  of  common  schools.  (2)  Of  lands  to  eodow 
a  uoiverBily.  (3)  Of  the  Innds  noted  In  the  surTeys  as  awamp  lands, 
aud  which  often  are  yaiuabla.  (ij  It  has  usually  made  further  granta 
to  aid  In  the  construction  of  rnllpoada,  and  for  an  agricultural  cciiege. 
The  grants  commonly  leave  the  United  States  a  much  larger  laad- 
OVDer  within  Che  Slate  than  Is  the  Slate  Itself,  and  when  all  the  deal- 
ings ot  the  National  ROvernmcnl  with  Ita  laads  nrc  eonsidered.  it  I* 
«  justly  ohargeablB  with  equaDflerlng  the  public  doniaiii  tbaa  tba 
M  are. 
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generally  satisfactory,  although  England,  like  America,  has 
found  that  her  colonists  arc  disposed  to  treat  the  aboriginal 
inhahitants,  whose  lands  they  covet,  and  whose  personB  they 
hate,  with  a  harshness  and  injustice  which  the  mother  country 
would  gladly  cheek. 

The  arguments  which  set  forth  the  advantages  of  local 
self-government  were  far  more  applicable  to  the  States  of  1787 
than  to  those  of  1887.  Virginia,  then  the  largest  State,  had 
only  half  a  million  free  inliabitants,  less  than  the  present 
population  of  Chicago  or  Liverpool.  Massachusetts  had  450,- 
000,  Pennsylvania  400,000,  New  York  300,000 ;  while  Geor- 
gia, Rhode  Island,  and  Delaware  had  {even  counting  slaves) 
less  tlian  200,000  between  them."  TTiese  were  communities  to 
which  the  expression  "local  self-government"  might  be  ap- 
plied, for  although  the  population  was  scattered,  the  numbers 
were  small  enough  for  the  citizens  to  have  a  personal  knowl- 
edge of  their  leading  men,  and  a  personal  iuterest  (especially 
as  a  large  proportion  were  landowners)  in  the  economy  and 
prudence  with  which  common  affairs  were  managed.  Now, 
however,  when  of  the  fortj'-two  States  tii'enty-two  have  more 
than  a  million  inhabitants,  and  four  have  more  than  three 
millions,  the  newer  States  being,  moreover,  larger  in  area 
than  most  of  the  older  ones,  the  stake  of  each  citizen  is  rela- 
tively smaller,  and  generally  too  small  to  sustain  his  activity 
in  politics,  and  the  party  cliiefs  of  the  State  are  known  to 
him  only  by  the  newspapers  or  by  their  occasional  visits  on  a 
stumping  tour.' 

AH  that  can  be  claimed  for  the  Federal  system  under  this 
head  of  the  argument  is  that  it  provides  the  machinery  for 
a  better  control  of  the  tascs  raised  and  expended  in  a  given 
region  of  the  country,  and  a  better  oversight  of  the  public 
works  undertaken  there  than  would  be  possible  were  everi,'- 

'I  give  tbe  round  DumberE.  reducIUK  them  &  little  Irom  tbe  numbert 
which  appear  in  the  census  of  1T90. 

To  have  secured  lbs  real  beneflta  oC  local  Belt-sevcmment  the 
Btates  vught  to  have  been  kept  at  a  figure  not  much  above  that  o! 
their  orlgiual  population,  ibelr  territory  belog  cut  up  Into  dpw  Stale's 
as  the  population  Increased,  Had  tbia  been  done — no  doubt  at  the  coit 
ot  some  obvious  di  sad  van!  ages,  aucb  as  the  undue  enlargeoieiit  of  ths 
Senate,  and  the  predamtoance  of  a  single  large  city  In  a  State— then 
frould  DOW  be  more  than  tvro  hundied  lustead  of  only  forty-two  State*. 


^  UBRlTa  OF  THB   PSOERAL  STSTEM  3ST 

BHiisg  left  to  the  Central  government."  As  regards  the  edu- 
cative effect  of  numerous  and  frequent  elections,  a  European 
observer  ie  apt  to  think  that  elections  in  America  are  too 
many  and  come  too  frequently.  Overtasing  the  attention  of 
the  citiKen  and  frittering  away  his  interest,  they  leave  him 
at  the  mercy  of  knots  of  selfish  adventurers.  Of  tliis,  however, 
more  will  be  said  in  a  subaequent  chapter. 

The  utility  of  the  State  system  in  localizing  disorders  or 
discontents,  and  the  opportunities  it  affords  for  trying  easily 
and  safely  experiments  which  ought  to  be  tried  in  legislation 
and  administration,  constitute  benefits  to  be  set  off  against 
the  risk,  referred  to  in  the  last  preceding  chapterB,  that  evils 
may  continue  in  a  district,  may  work  injustice  to  a  minority 
and  invite  imitation  by  other  States,  which  the  wholesome 
stringency  of  the  CentraT  government  might  have  suppressed. 
Europeans  are  startled  by  the  audacity  with  which  Ameri- 
cans apply  the  doctrine  of  laissez  oiler;  Americans  declare 
that  their  method  is  not  only  the  moat  consiBtent  but  in  the 
end  the  most  curative. 

A  more  unqualified  approval  may  be  given  to  the  division 
of  legislative  powers.  The  existence  of  the  State  legislatures 
relieves  Congress  of  a  burden  too  heavy  for  its  shoulders ;  for 
although  it  has  far  less  foreign  policy  to  discuss  than  the 
Parliaments  of  England,  France,  or  Italy,  and  although  the 
Hoparation  of  the  eiccutive  from  the  legislative  department 
gives  it  less  responsibility  for  the  ordinary  conduct  of  the 
administration  than  devolves  on  those  Chambers,  it  could  not 
possibly,  were  its  competence  as  large  as  theirs,  deal  with 
the  multiform  and  increasing  demands  of  the  dilferent  parts 
of  the  Union.  Tliere  is  great  diversity  in  tlie  material  con- 
ditions of  different  parts  of  the  country,  and  at  present  the 
people,  particularly  in  the  West,  are  eager  to  have  their  difR- 
culties  handled,  their  economic  and  social  needs  satisfied, 
by  tbe-Stato  and  the  law.  Having  only  a  limited  field  of 
legislation  left  to  it,  Congress  may  be  thought  to  enjoy  better 

It  must,  or  course,  be  remembered  that  !□  most  parU  of  Ihe  Union 
the  local  self-govcrnmenc  oC  cities,  counties,  townsblps,  and  Hofaool 
districts  exists  In  a  more  complete  form  Iban  Id  anj  at  tbe  great 
cfiuntrleB  of  Europe.— Ab  lo  thla,  see  Chapters  XLVIU.-U\.  port. 
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erppoftmutia  than  the  orertaaked  En^idi  Pailiameut  ef  cal- 
tiTBdng  iliat  field  welL  Xerertheles^  as  has  been  Anmn  m 
a  prerioiia  dustier,  its  public  kgislatkn  is  aeantj,  and  its 
priraie  legislatiaa  caieleas  and  wastefoL 

These  merits  of  the  Federal  ejstem  of  goieinmcnt  wfaidi 
I  hare  enumerated  are  the  coanterpart  and  conseqnenees  of 
that  IbnitSktum  of  the  central  authority  whose  dangers  woe 
indicated  in  last  dia{.ter.  Ther  are.  if  one  maj  leigtse  the 
French  phrase^  the  qualities  of  Federalism's  defects.  The 
problem  which  all  federalized  nations  hare  to  9(Atb  i?  how 
to  iecure  an  efficient  central  goremment  and  preserre  natknial 
nnitj^  while  allowing  free  scope  for  the  dirersities,  and  free 
play  to  the  authorities,  of  the  members  of  the  federation.  It 
is,  to  adopt  that  favourite  astronomical  metaphor  whidi  no 
Americau  panegyrist  of  the  Constitution  omits,  to  ke^  the 
centrifugal  and  centripetal  forces  in  equilibrium,  so  diat 
neither  the  p]anet  States  shall  fly  off  into  space,  nor  the  snn  of 
the  Central  goremment  draw  them  into  its  consuming  fires. 
The  characteristic  merit  of  the  American  Constitution  lies  in 
the  method  by  which  it  has  solved  this  problem.  ^  It  has  given 
the  National  government  a  direct  authority  over  idl  citizens, 
irrespective  of  the  State  governments,  and  has,  therefore,  been 
able  safely  to  leave  wide  powers  in  the  hands  of  those  goT> 
emments.  And  by  placing  the  Constitution  above  both  the 
National  and  the  State  governments,  it  has  referred  the  arbi- 
trament of  disputes  between  them  to  an  independent  body, 
charged  with  the  interpretation  of  the  Constitution,  a  body 
which  is  to  be  deemed  not  so  much  a  third  authority  in  the 
government  as  the  living  voice  of  the  Constitution,  the  un- 
folder  of  the  mind  of  the  people  whose  will  stands  expressed 
in  that  supreme  instrument. 

The  application  of  these  two  principles,  unknown  to,  or  at 
any  rate  little  used  by,  any  previous  federation,*  has  contrib- 
uted more  than  anything  else  to  the  stability  of  the  American 
system,  and  to  the  reverence  which  its  citizens  feel  for  it,  a 

*Tbe  central  goremment  In  the  Achaian  Leagrue  bad  apparmtly  a 
direct  authority  orer  the  citizens  of  the  several  cities,  trat  It  was  ao  Ul 
defined  and  ao  little  employed  that  we  can  hardly  dte  that  Inatance  aa 
a  precedent. 
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reverence  which  is  the  best  security  for  its  permanence.  Yet 
even  theae  devices  would  not  have  succeeded  biit  for  the  pres- 
ence of  a  mass  of  moral  and  material  influences  stronger  than 
any  political  devices,  which  have  maintained  the  e(|ui!ibrium 
of  centrifugal  and  centripetal  forces.  On  the  one  hand  there 
has  been  the  love  of  local  independence  and  self-government ; 
on  the  other,  the  sense  of  community  in  blood,  in  language, 
in  habits  and  ideas,  a  common  pride  in  the  national  history 
and  the  national  flag. 

Quid  leges  sine  morihusf  The  student  of  institutions,  as 
well  as  the  lawyer,  is  apt  to  overrate  the  effect  of  mechanical 
contrivances  in  politics.  I  admit  that  in  America  they  have 
had  one  excellent  result:  they  have  formed  a  legal  habit  in 
the  mind  of  the  nation.  But  the  true  value  of  a  political 
contrivance  resides  not  in  its  ingenuity,  but  in  its  adaptation 
to  the  temper  and  circumstances  of  the  people  for  whom  it 
is  designed,  in  its  power  of  using,  fostering,  and  giving  a  legal 
form  to  those  forces  of  sentiment  and  interest  which  it  finds 
in  being.  So  it  has  been  with  the  American  system.  Just  as 
the  passions  which  tlie  question  of  slavery  evoked  strained  the 
Federal  fabric,  disclosing  unforeseen  weaknesses,  so  tlie  love 
of  the  Unior  j'the  sense  of  the  material  and  social  benefits  in- 
volved in  its  preservation,  appeared  in  unexpected  strength, 
and  manned  with  zealous  defenders  the  ramparts  of  the  sov- 
ereign Constitution.  It  is  this  need  of  determining  the  suit- 
ability of  the  machinery  for  the  workmen  and  its  probable 
influence  upon  them,  as  well  as  the  capacity  of  the  workmen 
for  using  and  their  willingness  to  use  the  machinery,  which 
makes  it  so  difficult  to  predict  the  operation  of  a  political 
contrivance;  or,  when  it  has  succeeded  in  one  country,  to 
advise  its  imitation  in  another.  The  growing  strength  of  tlie 
national  government  in  the  United  States  is  largely  due  to 
sentimental  forces  that  were  weak  a  century  ago,  and  to  a 
development  of  internal  communications  which  was  then  un- 
dreamt of.  And  the  devices  which  we  admire  in  the  Con- 
stitution might  prove  unworkable  among  a  people  less  pa- 
triotic and  self-reliant,  less  law-loving  and  law-abiding  than 
i  the  English  of  America. 


CHAPTER  XXXI 

GROWTH  AND  DEVELOPMENT  OF  THE  CONSTITUTION' 

There  is  another  point  of  view  from  which  we  have  still 
to  consider  the  Constitution.  It  is  not  only  a  fundamental 
law,  but  an  unchangeable  law;  unchangeable,  that  is  to  say, 
by  the  national  legislature,  and  changeable  even  by  the  people 
only  through  a  slow  and  difficult  process.  How  can  a  country 
whose  very  name  suggests  to  us  movement  and  progress  be 
governed  by  a  system  and  imder  an  instrument  which  remains 
the  same  from  year  to  year  and  from  century  to  century? 

When  we  talk  of  the  Constitution  of  a  state  or  a  nation 
we  mean  those  of  its  rules  or  laws  which  determine  the  form 
of  its  government,  and  the  respective  rights  and  duties  of 
the  government  towards  the  citizens  and  of  the  citizens  to- 
wards the  government.  These  rules,  or  the  most  important 
among  them,  may  be  contained  in  one  docimient,  such  as  the 
Swiss  or  Belgian  Constitution,  or  may  be  scattered  through 
a  multitude  of  statutes  and  reports  of  judicial  decisions,  as 
is  the  case  with  regard  to  what  men  call  the  English  Consti- 
tution. This  is  a  distinction  of  practical  consequence.  But 
a  still  more  important  diflference  exists  in  the  fact  that  in 
some  countries  the  rules  or  laws  which  make  up  the  Constitu- 
tion can  be  made  and  changed  by  the  ordinary  legislature  just 
like  any  other  laws,  while  in  other  countries  such  rules  are 
placed  above  and  out  of  the  reach  of  the  legislature,  having 
been  enacted  and  being  changeable  only  by  some  superior 
authority.  In  countries  of  the  former  class  the  so-called  Con- 
stitution is  nothing  more  than  the  aggregate  of  those  laws- 
taking  law  in  its  widest  sense  to  iaclud^  cn^toms  and  judicial 
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decisions — which  have  a  political  character;  and  this  descrip- 
tion 16^00  vague  to  be  Bcieotifically  useful,  for  no  three  jurists 
would  agree  an  to  which  laws  ought  to  be  deemed  political.  In 
such  countries  there  is  nothing  either  in  the  form  of  what  are 
commonly  called  constitutional  laws,  or  in  the  source  from 
which  they  emanate,  or  in  the  degree  of  their  authority,  to 
mark  them  off  from  other  laws.  The  Constitution  of  England 
is  constantly  changing,  for,  as  the  legislature,  in  the  ordinary 
exercise  of  its  powers,  frequently  passes  enactments  which 
affect  the  methods  of  government  and  the  political  rights  of 
the  citizens,  there  is  no  certainty  that  what  is  called  the 
Constitution  will  stand  the  same  at  the  end  of  a  given  session 
of  Parliament  as  it  stood  at  the  beginning.'  A  constitution 
of  this  kind,  capable  at  any  moment  of  being  bent  or  turned, 
expanded  or  contracted,  may  properly  be  called  a  Flexible 
Constitution. 

In  countries  of  the  other  class  the  laws  and  rules  which 
prescribe  the  nature,  powers,  and  functions  of  the  govemnient 
are  contained  in  a  document  or  documents  emanating  from 
an  authority  superior  to  that  of  the  legislature.  This  author- 
ity may  be  a  monarch  who  lias  oclroye  a  charter  alterable  by 

■The  flret  BtatcsmBn  who  remarked  this  leema  to  bBve  been  James 
Wilson,  who  said  ia  1788.  'Tbe  Idea  of  a.  constJtutlon  HmjtinE  and  su- 
perlnlendlDg  the  operatlona  of  leglstBtlve  aulhorltjr,  seema  not  to  havB 
beea  accurately  uoderatood  In  Britain.  There  are  at  least  no  traces 
or  practice  conformable  to  Hucb  a.  principle.  The  British  Constitution 
Is  Just  what  the  Brltlsb  Parllaioeiit  pleases.  Wbea  the  Parliament 
transterred  leglslallve  aulhorlly  to  Henry  VIII.,  tbe  act  Iranaterrlng 
could  not.  !□  the  strict  acceplatloa  Of  the  term,  be  called  unconatltu- 
IloDal.  To  control  the  powers  aod  conduct  o!  tbe  legialature  by  an 
OTcrrultuB  constitution  was  an  Improvement  In  tbe  sclenco  and  prac- 
tice or  government  reserved  to  the  American  8  la  tea.  "—Elliot's 
J}tbatt>,  li.  43S.  Paley  had  made  this  observation  regarding  England 
la  his  Morut  Philnnophy,  published  shortly  before  17S7,  Read  and  oon- 
Bider  carefully  Oliver  Cromweira  Instrument,  called  "The  Government 
of  the  Commonweullh  of  England.  Scotland,  and  Ireland."  printed  In 
the  farUamfntanj  IHMory,  vol.  111.,  p.  1117.  It  was  provided  by  this 
Instrument  tbat  stalutCB  passed  In  Parliament  should  take  effect,  even 
l(  not  assented  to  by  the  Lord  Protector,  but  only  If  they  were  agree- 
able to  Ihe  srtlcloa  of  the  tOBlrument.  which  would  therefore  appear 
lo  have  been  a  genuine  rigid  constitution  within  the  lerma  of  t' 
nitlon  here  given.  Some  of  the  provisions  of  the  articles 
minute  that  tbey  can  hardly  hare  been  Intended  to  be  placed  above 
change  by  Parliament:  hut  Cromwell  seems  from  tbe  remarkable 
speech  which  he  delivered  on  16th  December,  16S3,  In  promutfatlUK 
(he  tastrumenl.  to  have  conceived  tbat  what  he  called  the  -  -  - 
tals  should  be  unchangeable. 


y 


M  THB   NAtlOMAL   OOVERNMBK'r 

himself  only.  Or  it  may  be  the  whole  people  voting  at  the 
polls;  or  it  may  be  a  special  assembly,  or  combination  of  as- 
eembliea,  appointed  ad  hoc.  In  any  case,  we  find  in  such 
countries  a  law  or  group  of  lawa  dietinguiBhed  from  other 
laws  not  merely  by  the  character  of  their  contents,  but  by 
the  source  whence  they  spring  and  by  the  force  they  exert,  a 
force  which  overriJea  and  breaks  all  enactments  passed  by 
the  ordinary  legislature.  Where  the  Constitution  consists  of 
Bucb  a  law  or  laws,  I  propose  to  call  it  a  Rigid  Constitution, 
t.  e,  one  which  cannot  be  bent  or  twisted  by  the  action  of  the 
legislature,  but  stands  stiff  and  solid,  opposing  a  stubborn 
resistance  to  the  attacks  of  any  majority  who  may  desire  to 
transgress  or  evade  its  provisions.  As  the  English  Constitu- 
tion is  the  best  modem  instance  of  the  flexible  type,  so  is  the 
American  of  the  rigid  type. 

It  will  at  once  be  asked,  How  can  any  constitution  be  truly 
rigid?  Growth  and  decay  are  the  necessary  conditions  of  the 
life  of  institutions  as  well  as  of  individual  organisms.  One 
constitution  may  be  altered  leas  frequently  or  easily  than  an- 
other, but  an  absolutely  unchangeable  constitution  is  an  im- 
possibility.* 

The  question  is  pertinent ;  tiie  suggestion  ia  true.  No  con- 
stitution can  be  made  to  stand  unsusceptible  of  change,  be- 
cause if  it  were,  it  would  cease  to  be  suitable  to  the  conditions 
amid  which  it  has  to  work — that  is,  to  the  actual  forces  which 
sway  politics.     And  being  unsuitable,  it  would  be  weak,  not 

The  const  I  tut  Ions  o(  the  ancient  world  vere  all  or  cearlr  all  flexi- 
ble. becBuiti  the  ancletit  republics  were  sovemed  by  prlTDarr  assem- 
bUes,  hU  whose  laws  were  of  equal  vslldHy.  By  tar  the  most.  Intereat- 
Ing  aed  leetructlve  example  la  the  ConBtltutlan  of  Rome.  It  presenla 
some  Btriklns  rsBemblancea  to  the  CoDstltutloa  of  England— both  left 
manit  polnti  undetermined,  both  rolled  largely  upoo  non-legal  uaages 
and  un d e rata D d Inge— BO d  any  Baglleh  constUutlonBl  lawyer  who  should 
compare  the  practical  worklnga  of  the  two  lb  an  exact  and  pblloeopht- 
cat  way  would  Tender  a  service  ta  history  aud  political  science. 

However,  one  Qnds  here  and  there  Id  Greek  cooBtltuClona  proTlilona 
IntBDded  to  secure  corlaln  laws  from  chaage.  At  Athens,  (or  lultance. 
there  was  a  dlatlectloti  between  Lawa  (hnqO  which  required  the 
approval  ota  committee  called  the  Noraolhetae.  and  Decrees  (iH*<<r»i»'B), 
passed  by  the  Assembly  alone,  and  any  person  proposlpg  a  decree 
IneoDslsteDt  with  a  law  wse  liable  to  an  action  lyi^'i  •n^t.riii—r) 
[or  having,  so  to  speali.  led  the  people  into  Illegality.  Ula  ooovleUiw 
Id  this  action  carried  wltb  It  a  declarallon  of  the  Invalidity  fl 
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rooted  in  the  nature  of  the  State  and  in  the  respect  of  the   I 
citizens  for  whom  it  exifita ;  and,  being  weak,  it  would  pres- 
ently be  overthrown.    If,  therefore,  we  find  a  rigid  constitu- 
tion tenacious  of  life,  if  we  find  it  enjoying,  as  Virgil  says  of 
the  gods,  a  fresh  and  green  old  age,  we  may  be  sure  that  it 
has  not  stood  wholly  ehangelese.  but  baa  been  so  modified 
I  as  to  have  adapted  itself  to  the  always  altering  circumstances 
that  have  grown  up  round  it.    Most  of  all  must  this  be  true 
of  a  new  country,  where  men  and  eireumstancea  change  foster 
than  in  Europe,  and  where,  owing  to  the  equality  of  condi-   i 
tiouE,  the  leaven  of  new  ideas  works  more  thorougbly  upoo   I 
the  whole  lump. 

We  must,  therefore,  be  prepared  to  expect  that  the  American 
Constitution  will,  when  its  present  condition  is  compared  with 
its  fire-new  condition  in  1789,  prove  to  have  felt  tlie  hand 
of  time  and  change. 

Historical  enquiry  verifies  this  expectation.  The  Constitu- 
tion of  the  United  States,  rigid  though  it  be,  has  changed, 
has  developed.  It  has  developed  in  three  ways  to  which  I 
devote  the  three  following  chapters. 

It  has  been  changed  by  Amendment.  Certain  provisions 
have  been  struck  out  of  the  original  document  of  1787-88; 
certain  other,  and  more  numerous,  provisions  have  been 
added.  This  method  needs  little  explanation,  because  it  ia 
open  and  direct.  It  resembles"  the  method  in  which  laws 
are  changed  in  England,  the  difference  being  that  whereaa 
in  England  statutes  are  changed  by  the  legislature,  here 
in  the  United  States  the  fundamental  law  13  changed  in  a 
more  roundabout  fashion  by  the  joint  action  of  Congreae  and 
the  States. 

It  lias  been  developed  by  Interpretation,  that  is,  by  the 
unfolding  of  the  meaning  implicitly  contained  in  its  neces- 
earily  brief  terms;  or  by  the  extension  of  its  provisions  to  cases 
which  they  do  not  directly  contemplate,  but  which  their  gen- 
eral spirit  must  be  deemed  to  cover. 

It  has  been  develojwd  by  Usage,  that  is,  by  the  establish- 
ment of  rules  not  inconsistent  with  its  express  provisions,  hut 
giving  them  a  character,  effect,  and  direction  which  they 
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would  not  have  if  they  stood  alone,  and  by  which  their  work- 
ing is  materially  modified.  These  rules  are  sometimes  em- 
bodied in  statutes  passed  by  Congress  and  repealable  by  Con- 
gress. Sometimes  they  remain  in  the  stage  of  a  mere  con- 
vention or  understanding  which  has  no  legal  authority,  but 
which  everybody  knows  and  accepts.  Whatever  their  form,! 
they  must  not  conflict  with  the  letter  of  the  Constitution,  for 
if  they  do  conflict  with  it,  they  will  be  deemed  invalid 
whenever  a  question  involving  them  comes  before  a  court  of 
law. 

It  may  be  observed  that  of  these  three  modes  of  change,  the 
first  is  the  most  obvious,  direct,  and  effective,  but  also  the 
most  difficult  to  apply,  because  it  needs  an  agreement  of  many 
independent  bodies,  which  is  rarely  attainable.  The  second 
mode  is  less  potent  in  its  working,  because  an  interpretation 
put  on  a  provision  may  be  recalled  or  modified  by  the  same 
authority,  viz.,  the  courts  of  law  (and  especially  the  Supreme 
Federal  Court),  which  has  delivered  it.  But  while  a  particular 
interpretation  stands,  it  is  as  strong  as  the  Constitution  itself, 
being  indeed  incorporated  therewith,  and  therefore  stronger 
than  anything  which  does  not  issue  from  the  same  ultimate 
source  of  power,  the  will  of  the  people.  The  weakest,  though 
the  easiest  and  most  frequent  method,  is  the  third.  For.  legis- 
lation and  custom  are  altogether  subordinate  to  the  Consti- 
tution, and  can  take  effect  onlv  where  the  letter  of  the  Con- 
stitution  is  silent,  and  where  no  authorized  interpretation  has 
extended  the  letter  to  an  unspecified  case.  But  they  work 
readily,  quickly,  freely;  and  the  developments  to  be  ascribed 
to  them  are,  therefore,  as  much  larger  in  quantity  than  those 
due  to  the  two  other  methods  as  they  are  inferior  in  weight 
and  permanence. 

We  shall  perceive,  after  examining  these  three  sources  of 
change,  not  only  that  the  Constitution,  as  it  now  stands, 
owes  much  to  them,  but  that  they  are  likely  to  modify  it 
still  further^  as  time  goes  on.  We  shall  find  that,  rigid  as 
it  is,  it  suffers  constant  qualification  and  deflection,  and  that 
while  its  words  continue  in  the  main  the  same,  it  has  come 
to  mean  something  different  to  the  men  of  1888  from  what  it 
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meant  to  those  of  1808,  when  it  had  been  at  work  for  twenty 
y^ars;  or  even  to  those  of  1858,  when  the  fires  of  protracted 
controversy  might  be  thought  to  have  thrown  a  glare  of  light 
into  every  comer  of  its  darkest  chambers. 


CHAPTER  XXXII 

THE  AMENDMENT  OP  THE  CONSTITUTION 

The  men  who  sat  in  the  Convention  of  1787  were  not  san- 
guine enough,  like  some  of  the  legislating  sages  of  antiquity, 
or  like  such  imperial  codifiers  as  the  Emperor  Justinian,  to 
suppose  that  their  work  could  stand  imaltered  for  all  time  to 
come.  They  provided  (Art.  v.)  that  "Congress,  whenever 
two-thirds  of  both  houses  shall  deem  it  necessary,  shall  pro- 
pose amendments  to  this  Constitution,  or  on  the  application 
of  the  legislatures  of  two-thirds  of  the  several  States,  shall 
call  a  convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes  as  part  of  this 
Constitution  when  ratified  by  the  legislatures  of  three-fourths 
of  the  several  States,  or  by  conventions  in  three-fourths 
thereof,  as  the  one  or  the  other  mode  may  be  prescribed  by 
Congress." 

There  are,  therefore,  two  methods  of  framing  and  proposing 
amendments : 

(A)  Congress  may  itself,  by  a  two-thirds  vote  in  each 
House,  prepare  and  propose  amendments. 

(B)  The  legislatures  of  two-thirds  of  the  States  may  re- 
quire Congress  to  summon  a  Constitutional  Convention.  Con- 
gress shall  thereupon  do  so,  havin.:  ■  .»  ■<  i  )i  to  refuse;  and 
the  Convention,  when  called,  shall  iraft  •■v*l  submit  amend- 
ments. No  provision  is  made  as  ^o  tiic  '»' action  and  compo- 
sition of  the  Convention,  matters  v.  inch  wouid,  therefore,  ap- 
pear to  be  left  to  the  discretion  of  Congress. 

There  are  also  two  methods  of  eui.  t  ing  amendments  framed 
and  proposed  in  either  of  the  foregoing  ways.    It  is  left  to 
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Congress  to  preBcribe  one  or  other  method  as  Congress  may 
think  fit. 

(X)  The  legislatures  of  three-fourths  of  the  States  may 
ratify  any  amendments  submitted  to  them. 

(Y)  ConveatioQS  may  be  called  in  the  several  States,  and 
three-fourths  of  these  conventions  may  ratify. 

On  all  the  occasions  on  which  the  amending  power  has  been 
exercised,  method  A  has  been  employed  for  proposing  and 
method  X  for  ratifying — i.  e.,  no  drafting  conventions  of  the 
whole  Union,  or  ratifying  conventions  in  the  several  States, 
have  ever  been  summoned.  The  preference  of  the  action  of 
Congress  and  the  State  legislatures  may  be  ascribed  to  the 
fact  tliat  it  liaa  never  been  desired  to  remodel  the  whole  Con- 
stitution, but  only  to  make  changes  or  additions  on  special 
points.  Moreover,  the  procedure  by  National  and  State  con- 
ventions might  be  slower,  and  would  involve  controversy  over 
the  method  of  electing  those  bodies.  The  consent  of  the  Presi- 
dent is  not  required  to  a  constitutional  amendment,'  A  two- 
thirds  majority  in  Congress  can  override  his  veto  of  a  bill, 
and  at  least  tliat  majority  is  needed  to  bring  a  constitutionai 
amendment  before  the  people. 

There  is  only  one  provision  of  the  Constitution  which  can- 
not be  changed  by  this  process.  It  is  that  which  secures  to 
each  and  every  State  equal  representation  in  one  branch  of 
the  legislature.  "No  State  without  its  consent  sliall  be  de- 
prived of  its  equal  suffrage  in  the  Senate"  (Art.  v.).  It  will 
be  observed  that  this  provision  does  not  require  unanimity  on 
the  part  of  the  States  to  a  change  diminishing  or  estinguiah- 
iiig  State  representation  in  the  Senate,  but  merely  gives  any 
particular  State  proposed  to  be  affected  an  absolute  veto  on 
the  proposal.  If  a  State  were  to  consent  to  surrender  its 
rights,  and  three-fourtlis  of  the  whole  number  to  concur,  the 
resistance  of  the  remaining  fourth  would  not  prevent  the 
amendment  from  taking  effect. 

Following  President  Lincoln,  the  Americans  speak  of  the 

'The  polDt  wu  de:?lded  by  the  Supreme  court  In  ITM  !□  the  caae  of 
BoUiagta>BTth  ».  State  of  Vfrmoat  |3  Dai;,  378) ;  and  Ihe  Senate  eune 
to  the  same  codcIiuIdd  Id  1865.    Eee  Jamesau  oq    Conititutional  Con- 
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Union  as  indestructible;  and  the  expreasiOE.  'Ai 

ible  Union  of  indestructible  States,"  has   ;   -ii 

Supreme  court  in  a  famous  case.*     But  look 

tution  simply  aa  a  legal  document,  one  iind 

prevent  the  adoption  of  an  amendment  prt 

for  dissolving  tlie  existing  Federal  tie,  wherei. , 

would  be  applied  so  aa  to  form  new  unions,  '■: 

State  to  become  an  absolutely  sovereign  and  ii.  ' 

monwealth.     The  power  of  the  people  of  tl.'.'   '  ■  States 

appears  competent  to  effect  this,  should  it    ■     ■         ■  3aired, 

in  a  perfectly  legal  way,  just  as  the  Britisn  2'ai  liaiiient  is 

legally  competent  to  redi^-ide  Great  Britain  into  the  sixteen 

or  eighteen  independent  kingdoms  which  existed  within  the 

island  in  the  eighth  century. 

The  amendments  made  by  the  above  process  {A  +  X)  to 
the  Constitution  liave  been  in  all  fifteen  in  number.  These 
have  been  made  on  four  occasions,  and  fall  into  four  groupe, 
two  of  which  conBisf  of  one  smendineDt  each.  The  first  group, 
including  ten  amendments  made  immediately  after  the  adop- 
tion of  the  Constitution,  ought  to  be  regarded  as  a  supplement 
or  postscript  to  it,  rather  than  as  changing  it.  They  consti- 
tute what  tlie  Americans,  following  the  English  precedent, 
call  a  Bill  of  Rights,  securing  the  individual  citizen  and  the 
States  against  the  encroachments  of  Federal  power."  The 
Becond  and  third  groups,  if  a  eingle  amendment  can  be  prop- 
erly called  a  group  (viz.,  amendments  xi  and  xii)  are  cor- 
rections of  minor  defects  which  had  disclosed  themselves  in 
the  working  of  the  Constitution.*  The  fourth  group  is  the 
only  one  which  marked  a  political  crisis  and  registered  a  po- 
litical victory.  It  comprises  three  amendments  (xiii,  xiv,  xv) 
which  forbid  slavery,  define  citizenship,  secure  the  suffrage 
of  citizens  against  attempts  by  States  to  discriminate  to  the 

'  Tezaa  y.  White,  see  ante.   p.  361. 

■ThBBe  ten  HinendmentB  were  proposed  by  the  flrot  CoDgreea,  havlnK 
been  framed  by  It  out  of  103  ameoiImentB  EuegeMed  by  various  Slates. 
&Dd  were  ratilied  by  all  the  States  but  tbrcc.  They  took  effiict  In  De- 
cember. 1791. 

The  eleventh  amendment  negatived  a  coostruotton  wh1i-ti  Ihe  Su- 
preme court  had  put  upou  Its  own  Judl(-la.l  powers  laee  above,  p.  S5g); 
tbe  twelfth  corrected  a  (buU  In  tbe  method  of  [choosing  tbe  Prealdent. 
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injnrj'  of  particular  classes,  and  extend  Fedural  protection  to 
tliose  citizens  who  may  suffer  from  the  operation  of  certain 
kinds  of  unjust  State  laws.  These  three  ainendments  are 
the  outcome  of  the  War  of  Secession,  and  were  needed  in 
order  to  confirm  and  secure  for  the  future  its  reaulta.  The 
requisite  majority  of  States  was  obtained  under  conditions 
altogether  abnormal,  some  of  the  lately  conquered  States  rati- 
fying while  actually  controlled  hy  the  Northern  armies,  others 
as  the  price  which  they  were  obliged  to  pay  for  the  readmisBion 
to  Congress  of  their  senators  and- representatives. "  The  details 
belong  to  history;  all  we  need  here  note  is  that  these  deep- 
reaching,  but  under  the  circumstances  perhaps  unavoidable, 
changes  were  carried  through  not  by  the  free  will  of  the 
peoples  of  three-fourths  of  the  States,  but  under  the  pressure 
of  a  majority  which  had  triumphed  in  a  great  war,  and  used 
its  command  of  the  military  strength  and  Federal  government 
of  the  Union  to  effect  purposes  deemed  indispensable  to  the 
reconstruction  of  the  Federal  system," 

■The  tblrte^Dth  ameDdmeaC  was  proposed  by  CongresB  In  Febntsrr, 
it,S5.  ratified  and  declared  In  force  December,  18GS;  the  rourCeenth  was 
proposed  by  Congress  June,  1S66.  ratiSed  and  declared  Id  torce  July. 
1868;  tbe  flCteeuth  was  proposed  by  CoQgroBS  February.  186U.  ratified 
and  declared  In  force  MnrcU,  1870.  Tho  fourleenlh  ajnendment  h-ad 
given  the  Stales  a  atrong  motive  tor  enfrajichlslng  the  negroes  by 
cutting  down  the  representation  Id  Congress  of  aoy  State  which  ex- 
cluded male  iDhabltants  Ibelng  citizens  of  the  Untied  Slates)  from  the 
ouBrage;  the  fltteenth  went  further  and  forbade  "race,  colour,  or  pre- 
vious candltloD  of  servitude,'  to  be  made  a  ground  of  exclusion.  The 
grounda  for  this  bold  step  were  succinctly  set  forth  by  Senator  WlUey 
(of  West  Virginia)  when  he  said  that  the  suffrage  was  the  only  sure 
^arantce  the  negro  could  have  In  many  parts  of  the  country  for  the 
eDjoyment  of  hia  civil  rights;  that  it  would  be  a  safer  shield  than 
lav.  and  that  It  was  required  by  tbe  demaods  of  justice,  the  principles 
Of  buman  liberty,  aod  tbe  spirit  of  Christian  civillzalloD. 

The  effect  of  these  three  amendments  was  elaborately  considered  by 
the  Supreme  court  tin  18TS)  In  the  so-called  Blaughter-house  Cases 
tlG  Wall.  S2).  the  effect  of  whtcb  Is  thus  stated  by  Mr.  Justice  Miller: 
"With  tbe  exception  of  the  specific  provisions  Id  tbe  three  amend- 
mants  for  the  protection  of  the  personal  rights  of  the  cltliens  and 
people  or  tbe  United  Slates,  and  the  Decesaary  reatrlcllons  upon  the 
power  of  tlie  States  for  that  purpose,  with  the  additions  to  the  power 
of  the  general  government  to  enforce  those  prorlslona,  no  BUbstantiat 
change  has  been  made  In  the  relations  of  the  State  governmenta  to 
tbe  Federal  government."— Address  delivered  before  the  Unlveralty 
of  Mlcblgan,  June,  1887. 

'But  tbougb  military  coercion  loflueoced  the  adoption  of  the  thir- 
teenth amendment,  while  political  coercion  bore  a  large  part  Id  secar- 
Ine  the  adoption  of  the  others.  It  must  bs  remembered  that  some 
ctianges  In  tbe  Constitution  were  an  absolutely  Decessary  corollary  to 
r  which  bad  Juit  ended. 
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Many  amendmenta  to  the  Constitution  have  been  at  various 
times  suggested  to  Congress  by  Presidents,  or  brought  forward 
in  Congress  by  members,  but  very  few  of  these  hare  ever 
obtained  the  requisite  two-thirds  vote  of  both  HonBee.  In 
1789,  however,  and  again  in  1807,  amendments  were  paased 
by  Congresa  and  subraitt«d  to  the  States  for  which  the  reqnJ- 
eite  majority  of  tiiree-fourths  of  the  States  was  not  obtained; 
and  in  February  and  March,  1861,  an  amendment  forbidding 
the  Constitution  to  be  ever  ao  amended  as  to  authorize  Con- 
gress to  interfere  with  the  "domestic  institutions,"  inelnding 
slavery,  of  any  State,  was  passed  in  both  Houaes,  but  never 
submitted  to  the  States,  because  war  broke  out  immediately 
afterwards.  It  would,  doubtless,  had  peace  been  preaerred, 
have  failed  to  obtain  the  acceptance  of  three-fourths  of  the 
States,  and  its  effect  could  only  have  been  to  require  those 
who  might  thereafter  propose  to  amend  the  Constitution  bo  as 
to  deal  with  slaverj-.  to  propose  also  the  repeal  of  this  particu- 
lar amendment  itself.' 

The  moral  of  these  facts  is  not  far  to  seek.  Although  it 
has  long  been  the  habit  of  the  Americans  to  talk  of  their 
Constitution  with  almost  auperstitious  reverence,  there  have 
often  been  times  when  leading  statesmen,  perhaps  even  politi- 
cal parties,  would  have  materially  altered  it  if  they  could  have 
done  so.  There  have,  moreover,  been  some  alterations  sug- 
gested in  it,  which  the  impartial  good  sense  of  the  wise  would 
have  approved,  but  which  have  never  been  submitted  to  the 
States,  because  it  was  known  the-  """H  p^t  be  carried  by  the 
requisite  majority.'     If,  tlieref""-     i.      ■    ratively  little  use 

'The  Greek  republics  ot  antiquity  i 
law  under  a  special  aancUon   bj  den 
nnir   one    who  should    propose    to    rep 
who  inlended  to  repeal  the  law  so  ea 
posing  the   repeal  or  [he  law  which 
bBve  beea   in  this  case:   ao   It   must    . 
can  limit  Ita  ovia  powers.    The  Brltl  > 
tempted  to  blod  llselt  by  providing  ' 
(3S  and  40  George  111.,  c.  67)   that  th 
EplBCopal    Church    as    an    Eslabllshe 
"deemed  aa   esaentlal   and   tuDdame  .         ,i. 
Church   waa,    however,    diaestabliiihed 
thouKb  tbli  proviHion  had  never  eils 

'In  tbe  Fortr-nlatb  Congress   (!»&'■   .'•■ 
prvpMlUoM  war*  introduced  lor  tb*  ■'-■'•-.: 


:ourse  began  by  pra- 

>eaaltT.     So  II  would 

No   lOTereign    body 


>  ^r  than  (ony-saren 
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has  been  made  of  the  provisions  for  amendment,  this  has  been 
due,  not  solely  to  the  excellence  of  the  original  instrument, 
but  also  to  the  diffieultiea  which  surround  the  process  of 
change.  Alterations,  though  perhaps  not  large  alterations, 
have  been  needed  to  cure  admitted  faults  or  to  supply  danger- 
ous omissions,  but  the  process  has  been  so  difficult  that  it 
has  never  been  Bucceasfully  applied,  escept  either  to  matter? 
of  minor  consequence,  involving  no  party  iaterests  (Amend- 
ments xi  and  xii),  or  in  the  course  of  a  revolutionary  move- 
ment which  had  dislocated  the  Union  itself  (Amendmenta 
xiii,  xiv,  iv). 

Why,  then,  has  the  regular  procedure  for  amendment  proved 
in  practice  bo  hard  to  apply? 

Partly,  of  course,  owing  to  the  inherent  disputatiousness 
and  perversity  (what  the  Americans  call  "caesednesB")  of 
bodies  of  men.  It  is  difficult  to  got  two-thirds  of  two  assem- 
blies (the  Houses  of  Congress)  and  three-fourths  of  the  thirty- 
eight  commonwealths,  each  of  which  acts  by  two  assemblies,. 
for  the  State  legislatures  are  all  double-chambered,  to  agree 
to  the  same  practical  proposition.  Except  under  the  pressure 
of  urgent  troubles,  such  as  were  those  which  procured  the 
acceptance  of  the  Constitution  itself  in  17S8,  few  persons 
or  bodies  will  consent  to  forego  objections  of  detail,  perhaps 
in  themselves  reasonable,  for  the  mere  sake  of  agreeing  to  what 
others  have  accepted.  They  want  to  have  what  seems  to  them- 
selves the  very  best,  instead  of  a  second  beat  suggested  by 
some  one  else.  Now,  bodies  enjoying  so  much  legal  inde- 
some  nt  th?m  or  &  Bweeping,  several  of  a  ratber  complex,  nature. 
(Some  at  ChcBe  covered  the  same  ^ouad,  so  tlie  total  number  of 
aUeratioDH  proposed  was  less  tban  tarty-seveu.)  None  Beems  to  have 
been  voted  on  by  CongreHB;  and  only  five  or  b!i  even  deserved  BerlQius 
consideration.  One  at  least,  that  anablloK  the  Preslilent  to  veto  Items 
appropriation  bill,  would.  In  the  opinion  of  most  Judicious 
len,  have  eCTecled  a  great  Improvement.  I  find  among  them 
lowing  proposals:  To  prohibit  the  sale  of  alcoholic  liquors,  to 
'orbid  polyBamy,  to  confer  the  suffrsge  oo  women,  to  vest  the  elec- 
"  B  of  the  President  directly  In  the  people,  to  elect  repreaentatlves 
■  three  Instead  of  two  years,  to  choose  senators  by  popular  eleatiou. 
empower  Congresa  to  limit  the  hours  of  labour,  to  empower  Con- 
greiH  to  pass  uniform  laws  regarding  marriage  and  divorce,  to  enable 
he  people  to  elect  certain  Federal  ofllcers.  to  forbid  CongresB  to  pass 
,ny  local  private  or  Bpeclal  enactment,  to  forbid  Congreas  to  direct 
[he  payment  of  claims  legally  barred  by  lapse  ot  time,  to  forbid  tha 
to  hire  out  the  labour  of  prlsocera. 
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pendence  as  do  the  legislatures  of  the  States,  far  from  being 
disposed  to  defer  to  Congress  or  to  one  another,  are  more 
jealous,  more  suspicious,  more  vain  and  opinionated,  than  so 
many  individuals.  Nothing  but  a  violent  party  spirit,  seek- 
ing either  a  common  party  object,  or  individual  gain  to  flow 
from  party  success,  makes  them  work  together. 

If  an  amendment  comes  to  the  legislatures  reconmiended 
by  the  general  voice  of  their  party,  they  will  be  quick  to 
adopt  it.  But  in  that  case  it  will  encounter  the  hostility  of 
the  opposite  party,  and  parties  are,  in  most  of  the  Northern 
States,  .usually  pretty  evenly  balanced.  It  is  seldom  that  a 
two-thirds  majority  in  either  House  of  Congress  can  be  se- 
cured on  a  party  issue;  and,  of  course,  such  majorities  in 
both  Houses,  and  a  three-fourths  majority  of  State  legislatures 
on  a  party  issue,  are  still  less  probable.  Now,  in  a  country 
pervaded  by  the  spirit  of  party,  most  questions  either  are  at 
starting,  or  soon  become,  controversial.  A  change  in  the  Con- 
stitution, however  useful  its  ultimate  consequences,  is  likely  to 
be  for  the  moment  deemed  more  advantageous  to  one  party 
than  to  the  other,  and  this  is  enough  to  make  the  other  party 
oppose  it.  Indeed,  the  mere  fact  that  a  proposal  comes  from 
one  side  rouses  the  suspicion  of  the  other.  There  is  always  that 
dilemma  of  which  England  has  so  often  felt  the  evil  conse- 
quences. If  a  measure  of  reform  is  immediately  pressing, 
it  becomes  matter  of  party  contention,  it  excites  temper  and 
passion.  If  it  is  not  pressing,  neither  party,  having  other 
and  nearer  aims,  cares  to  take  it  up  and  push  it  through.* 
In  America,  a  party  amendment  to  the  Constitution  can 
very  seldom  be  carried.  A  non-party  amendment  falls  into 
the  category  of  those  things  which,  because  they  are  every- 
body's business,  are  the  business  of  nobody. 

It  is  evident,  when  one  considers  the  nature  of  a  Bigid 
or  Supreme  constitution,  that  some  method  of  altering  it 
so  as  to  make  it  conform  to  altered  facts  and  ideas  is  indis- 

*Iii  England,  during  many  years,  thinking  men  of  both  paftlet  ba^e 
been  convinced  that  something  ought  to  be  done  to  reconstmct  tlw 
Upper  Chamber,  but  since  neither  party  had  any  direct  gain  to  e: 
from  such  a  reform,  neither  has  troubled  itself  to  undertake  a 
fessedly  difficult  task.  Tet  in  England  changes  in  the  Conatltutioa 
effected  by  the  comparatively  simple  method  of  a  statute. 
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"penaable.  A  European  critic  may  remark  that  the  American 
method  lias  failed  to  answer  the  eipectatione  formed  of  it. 
The  belief,  he  will  say,  of  its  authors  waa  that  while  'nothing 
less  than  a  pretty  general  agreement  would  justify  alteration, 
that  agreement  would  eiiet  when  obviouB  omiBsionB  preventing 
its  smooth  working  were  discovered.  But  this  has  not  come 
to  paea.  There  have  been  long  and  fierce  controversies  over 
the  construction  of  several  points  in  the  Constitution,  over 
the  right  of  Congress  to  spend  money  on  internal  improve- 
ments, to  charter  a  national  bank,  to  impose  a  protective 
tariff;  above  all,  over  the  treatment  of  slavery  in  the  Terri- 
tories. But  the  method  of  amendment  was  not  applied  to 
any  of  these  questions,  because  no  general  agreement  could 
be  readied  upon  them,  or  indeed  upon  any  but  ([uite  secondary 
mattere.  So  the  struggle  over  the  interpretation  of  a  docu- 
ment which  it  was  found  impossible  to  amend  passed  from 
the  law  courts  to  tlie  battle-field.  Americans  reply  to  such 
criticisms  by  observing  that  the  power  of  amending  the  Con- 
stitution is  one  which  cannot  prudently  be  employed  to  con- 
clude current  political  controversies;  that  if  it  were  so  used, 
no  constitution  could  be  either  rigid  or  reasonably  perma- 
nent ;  that  some  latitude  of  construction  is  desirable,  and  that 
in  the  above-mentioned  cases  amendments  excluding  abso- 
lutely one  or  other  of  the  constructions  contended  for  would 
cither  have  tied  down  the  legislature  too  tightly  or  have 
hastened  a  probably  inevitable  conflict. 

Ought  the  process  of  change  to  be  made  easier,  say  by 
requiring  only  a  bare  majority  in  Congress  and  a  two-thirds 
majority  of  States?  American  statesmen  think  not.  A  swift 
and  easy  method  would  not  only  weaken  the  sense  of  security 
which  ^e  rigid  Constitution  now  gives,  but  would  increase 
the  troubles  of  current  politics  by  stimulating  a  majority 
in  Congress  to  frequently  submit  amendments  to  the  States. 
The  habit  of  mending  would  turn  into  the  habit  of  tinkering. 
There  would  be  too  little  distinction  between  changes  in  the 
ordinary  statute  law,  which  rcf^uire  the  agreement  of  majori- 
ties in  the  two  Houses  and  ihe  President,  and  changes  in  , 
the  more  solemnly  enacted  fundamental  law,    And  the  rights  j 
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of  the  States,  upon  which  congresBional  legiBlation  cannot 
now  (lirecily  eneroaph,  would  be  endangered.  The  French 
scheme,  under  which  an  absolute  majority  of  the  two  Cham- 
berB,  sitting  together,  can  amend  the  Constitution;  or  even 
the  Swiss  scheme,  under  which  a  bare  majority  of  the  votbg 
citizens,  coupled  with  a  majority  of  the  Cantons,  can  ratify 
con?<titutional  changes  drafted  by  the  Chambera,  in  pursn- 
ance  of  a  previous  popular  vote  for  the  revision  of  the  Con- 
stitution,'" is  considered  by  the  Americana  dangerously  lai. 
The  idea  reigns  that  solidity  and  security  are  the  most  vital 
attributes  of  a  fundamental  law. 

From  this  there  haa  followed  another  int«reBting  resnlt 
Since  modifications  or  developments  are  often  needed,  and 
since  they  can  rarely  be  made  by  amendment,  some  other  way 
of  making  them  must  be  found.  The  ingenuity  of  lawyers 
has  discovered  one  method  in  interpretation,  while  the  dei- 
terity  of  politicians  has  invented  a  variety  of  devices  whereby 
legislation  may  extend,  or  usage  may  modify,  the  express 
provisions  of  the  apparently  immovable  and  inflexible  inetru- 
ment. 
"See  the  SwIbb  Federal  Confltltutlon,  Arta,  US-13L 
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The  Constitution  of  England  is  contained  in  hundreda  of 
volumes  of  Btatutea  and  reported  cases;  the  Constitution  of 
the  United  States  (including  the  amendments)  may  be  read 
through  aloud  in  twenty-three  minutes.  It  is  about  half  as 
long  as  St.  Paul's  first  Epistle  to  the  Corinthians,  and  only 
one-fortieth  part  as  Inng  as  the  Irish  Land  Act  of  1881.  His- 
tory knows  few  instruments  which  in  bo  few  words  lay  down 
equally  momentous  rules  on  a  vast  range  of  matters  of  the 
highest  importance  and  complexity.  The  Convention  of  1787 
were  well  advised  in  making  their  draft  short,  because  it  was 
essential  that  the  people  shoulfl  comprehend  it,  because  fresh 
diiferences  of  view  would  have  emerged  the  further  they  had 
gone  into  details,  and  because  the  more  one  specifies,  the  more 
one  has  to  specify  and  to  attempt  the  impossible  task  of  pro- 
viding beforehand  for  all  contingencies.  These  sages  were, 
therefore,  content  to  lay  down  a  few  general  rules  and  prin- 
ciples, leaving  some  details  to  be  filled  in  by  congressional 
legislation,  and  foreseeing  that  for  others  it  would  be  neces- 
sary to  trust  to  interpretation. 

It  is  plain  that  the  shorter  a  law  is,  the  more  general 
must  its  language  be,  and  the  greater,  therefore,  the  need 
for  interpretation.  So,  too,  the  greater  the  range  of  a  law, 
and  the  more  numerous  and  serious  the  cases  which  it  gov- 
erns, the  more  frequently  will  its  meaning  be  canvassed. 
There  have  been  statutes  dealing  with  private  law,  such  as 
the  Lex  Aqiiiiia  at  Rome  and  the  Statute  of  Frauds  in  Eng- 
land, on  which  many  volumes  of  commentaries  have  been 
written,  and  thousands  of  juristic  and  judicial  constructions 
.placed.     Much  more,  then,  roust  we  expect  to  find  great 


4H  THE    NATIONAL    GOVERNMENT 

public  anfl  efmstitutional  enactments  subjected  to  (he  eloMst 
ecnitiny  in  order  to  discover  every  shade  of  meaning  whirfi 
their  worda  can  be  made  to  bear.  Probably  no  writing  except 
the  New  Testament,  the  Koran,  the  Pentateuch,  and  the 
Digest  of  the  Emperor  Justinian,  has  employed  so  raucli 
ingenuity  ancl  labour  as  the  American  Constitution,  in  sift- 
ing, weighing,  comparing,  illustrating,  twisting,  and  torturin? 
its  text.  It  resembles  theological  writings  in  this,  that  both, 
while  taken  to  be  immutable  guides,  have  to  be  adapted  to 
a  constantly  changing  world,  the  one  to  political  condition* 
which  vary  from  year  to  year,  and  never  return  to  their  former 
state :  the  other  to  new  phases  of  thought  and  emotion,  ne* 
beliefs  in  the  realms  of  physical  and  ethical  philosophy.  There 
must,  therefore,  be  a  development  in  constitutional  formolBS. 
JQst  as  Ibere  is  in  theological.  It  will  come;  it  cannot  be 
averted,  for  it  comes  in  virtue  of  a  law  of  nature:  all  that 
men  can  do  is  to  shut  their  eyes  to  it,  and  conceal  the  reality 
of  cbange  under  the  continued  use  of  time-honoured  phrases- 
trj'ing  to  persuade  themselves  that  these  phrases  mean  the 
same  thing  to  their  minds  to-day  as  they  meant  generstions 
or  centuries  ago.  As  a  great  living  tlieologian  eaye,  "In  * 
higher  world  it  is  otherwise :  but  here  below,  to  live  i*  *" 
change,  and  to  be  perfect  is  to  have  changed  often."' 

The  Constitution  of  the  United  States  is  so  concise  ai"J 
so  general  in  its  terms  that  even  had  America  been  aa  slo»l]f 
moving  a  country  as  China,  many  questions  must  have  ariWB 
on  the  interpretation  of  the  fundamental  law  which  woulo 
have  modified  its  aspect.  But  America  has  been  the  most 
swiftly  expanding  of  all  countries,  irenco  the  questions  ths* 
have  presented  themselves  have  often  related  to  matters  whidi 
the  framera  of  tlie  Constitution  could  not  have  contemplated- 
Wiser  than  Justinian  before  them,  or  Napoleon  after  thefi. 
they  foresaw  that  their  work  would  need  to  be  elucidated  \>J 
judicial  commentary.  But  tliey  were  far  from  conjecturiDS 
the  enormous  strain  to  which  some  of  their  expressions  wonl^i 
be  subjected  in  the  effort  to  apply  them  to  new  facts. 

I  must  not  venture  on  any  general  account  of  the  interpf*' 
'NewTsan.  Euay  on  Development,  p.  3S. 
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'  tation  of  the  Constitution,  nor  attempt  to  set  forth  tlie  rules 
of  constniction  laid  down  by  judges  and  commentators,  for 
this  ia  a  vast  matter  and  a  matter  for  law  books.  All  that 
this  chapter  has  to  do  ia  to  indicate,  very  generally,  in  wbai  , 
way,  and  with  what  results,  the  Constitution  has  been  ex- 
panded, developed,  modified,  by  interpretation;  and  with  that 
view  there  are  three  points  that  chieily  need  discussion:  (1) 
the  authorities  entitled  to  interpret  the  Constitution,  (3) 
the  main  principles  followed  in  determining  whether  or  no 
the  Constitution  has  granted  certain  powers,  (3)  the  checks 
on  possible  abuses  of  the  interpreting  power, 

I.  To  whom  does  it  belong  to  interpret  the  Constitution? 
Any  question  arising  in  a  legal  proceeding  as  to  the  meaning 
and  application  of  this  fundamental  law  will  evidently  be 
nettled  by  the  courts  of  law.  Every  court  is  equally  bound 
to  pronounce,  and  competent  to  pronounce,  on  such  queationa, 
a  State  court  no  leaa.than  a  Federal  court;*  but  as  all  the 
more  important  questions  are  carried  by  appeal  to  the  supreme 
Federal  court,  it  is  practically  that  court  whose  opinion  de- 
I  termines  them. 

Where  the  Federal  courts  have  declared  the  meaning  of 
a  law,  every  one  ought  to  accept  and  guide  himself  by  their 
deliverance.  But  there  arc  always  questions  of  construction 
which  have  not  been  settled  by  the  courts,  some  because  they 
have  not  happened  to  aripe  in  a  law-suit,  others  because  they 
are  such  as  cannot  arise  in  a  law-siait.  As  regards  such  pouats, 
every  authority,  Federal  or  State,  as  well  as  every  citizen, 
must  be  guided  by  tlie  best  view  he  or  they  can  form  of  the 
true  intent  and  meaning  of  the  Constitution,  taking,  of  conrae, 
the  risk  that  this  view  may  turn  out  to  be  wrong. 

There  are  also  points  of  construction  on  which  every  court, 
following  a  well-established  practice,  will  refuse  to  decide, 
because  they  are  deemed  to  be  of  "a  purely  political  nature," 
a  vague  description,  but  one  which  could  bo  made  more  specific 
only  by  an  enumeration  of  the  casoB  which  have  settled  the 
practice.  These  points  are  accordingly  left  to  the  discretion 
of  the  executive  and  legislative  powers,  each  of  which  forms 

■8m  Chapter  XXIV.  onM. 
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its  view  as  to  the  matters  falling  within  its  sphere,  and  in 
acting  on  that  view  is  entitled  to  the  obedience  of  the  citizens 
and  of  the  States  also.' 

It  is,  therefore,  an  error  to  suppose  that  the  jndiciary  is 
the  only  interpreter  of  the  Constitution,  for  a  large  field  is 
left  open  to  the  other  authorities  of  the  government,  whose 
views  need  not  coincide,  so  that  a  dispute  between  those  au- 
thorities, although  turning  on  the  meaning  of  the  Constitu- 
tion, may  be  incapable  of  being  settled  by  any  legal  proceed- 
ing. This  causes  no  great  confusion,  because  the  decision, 
whether  of  the  political  or  the  judicial  authority,  is  conclusive 
so  far  as  regards  the  particular  controversy  or  matter  passed 
upon. 

The  above  is  the  doctrine  now  generally  accepted  in  Amer- 
ica. But  at  one  time  the  Presidents  claimed  the  much  wider 
right  of  being,  except  in  questions  of  pure  private  law,  gen- 
erally and  prima  facie  entitled  to  interpret  the  Constitution 
for  themselves,  and  to  act  on  their  own  interpretation,  even 
when  it  ran  counter  to  that  delivered  by  the  Supreme  court. 
Thus  Jefferson  denounced  the  doctrine  laid  down  in  the 
famous  judgment  of  Chief-Justice  Marshall  in  the  case  of 
Marbury  v.  Madison;*  thus  Jackson  insisted  that  the  Supreme 
court  was  mistaken  in  holding  that  Congress  had  power  to 
charter  the  United  States  bank,  and  that  he,  knowing  better 
than  the  court  did  what  the  Constitution  meant  to  permit, 
was  entitled  to  attack  the  bank  as  an  illegal  institution,  and 
to  veto  a  bill  proposing  to  recharter  it."    Majorities  in  Con- 

'Assuming,  of  course,  that  the  matter  la  one  which  cornea  wltlilii  the 
range  of  Federal  competence. 

*As  the  court  dismissed  upon  another  point  in  the  case  the  proceed- 
ings against  Mr.  Secretary  Madison,  the  question  whether  liarahall 
was  right  did  not  arise  in  a  practical  form. 

^here  was,  however,  nothing  unconstitutional  in  the  course  which 
Jackson  actually  took  in  withdrawin-g  the  deposits  from  the  United 
States  Bank  and  in  vetoing  the  bill  for  a  recharter.  It  is  still  gen- 
erally admitted  that  a  President  has  the  right  in  considering  a  meaanre 
coming  to  him  from  Congress  to  form  his  own  judgment,  not  only  as 
to  its  expediency,  but  as  to  its  conformability  to  the  Constitution. 
Judge  Cooley  observes  to  me:  "If  Jackson  sincerely  believed  that  the 
Constitution  had  been  violated  in  the  first  and  second  charter,  he  waa 
certainly  not  bound,  when  a  third  was  proposed,  to  surrender  his 
opinion  in  obedience  to  precedent.  The  question  of  approving  a  new 
charter  was  political;  and  he  was  entirely  within  the  line  of  duty  in 
refusing  it  for  any  reasons  which,  to  his  own  mind,  seemed  suflleient.* 
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gresa  have  more  than  once  claimed  for  themselves  the  Bame 
independence.  But  of  late  years  both  the  executive  and  the 
legislature  ha^e  practically  receded  from  the  position  vrhich 
the  language  formerly  used  seemed  to  assert;  while,  on  the 
other  hand,  the  judiciary,  by  their  tendency  during  the  whole 
course  of  their  history  to  support  every  exercise  of  power 
which  they  did  not  deem  plainly  unconstitutional,  have  left 
a  wide  field  to  those  authorities.  If  the  latter  have  not  used 
this  freedom  to  stretch  the  Constitution  even  more  than  they 
have  done,  it  is  not  solely  the  courts  of  law,  but  also  public 
opinion  and  their  own  professional  associates  (most  presi- 
dents, ministers,  and  congressional  leaders  having  been  law- 
yers) that  have  checked  them. 

II.  The  Constitution  has  been  expanded  by  construction  in 
two  ways.  Powers  have  been  exercised,  sometimes  by  the 
President,  more  often  by  the  legislature,  in  passing  tiitutea, 
and  tiie  question  has  arisen  whether  the  powers  so  exercised 
were  rightfully  exercised,  t.  flr~were"  really  contained  in  the 
Cofisfiiiition.  When  the  question  was  resolved  in  the  affirma- 
tive by  the  court,  the  power  has  been  henceforth  recognized 
as  a  part  of  the  Constitution,  although,  of  course,  liable  to 
be  subsequently  denied  by  a  reversal  of  the  decision  which 
established  it.  This  ia  one  way.  The  other  is  where  some 
piece  of  State  legislation  alleged  to  c^ntrjo^Ene  the  Constitu- 
tion has  been  judicially  decided  to  contravene  it,  and  to  be, 
therefore,  invalid.  The  decision,  in  narrowing  the  limits  of 
State  authority,  tends  to  widen  the  prohibitive  authority  of 
the  Constitution,  and  confirms  it  in  a  range  and  scope  of 
action  which  was  previously  doubtful. 

Questions  of  the  above  kinds  sometimes  arise  as  questions 
of  Interpretation  in  the  strict  sense  of  the  tenn,  i.  e.  aa 
questionH  of  the  meaning  of  a  term  or  phrase  which  is  so  far 
ambiguous  that  it  might  be  taken  either  to  cover  or  not  to 
cover  a  case  apparently  contemplated  by  the  peopie  when  they 
enacted  the  Constitution.  Sometimes  they  are  rather  ques- 
tions to  which  we  may  apply  the  name  of  Construction,  i.e. 
the  case  that  has  arisen  is  one  apparently  not  contemplated 
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possibly  contemplated,  has,  for  brevity s  sake,  been  omitted; 
but  the  Constitution  has,  nevertheless,  to  be  applied  to  its 
solution.  In  the  former  ease  the  enacting  power  has  said 
something  which  bears,  or  is  supposed  to  bear,  on  the  matter, 
and  the  point  to  be  determined  is,  what  do  the  words  mean? 
In  the  latter  it  has  not  directly  referred  to  the  matter,  and 
the  question  is,  ^  anything  be  gathered  from  its  langaage 
which  covers  ^  r  that  has  arisen,  which  establishes  a 

principle  la^.  .  tv  reach  and  include  an  unmentioned 

case,  indir-.;i:,.  :.e  enact inor  authoritv  would  have  said 

had  the  ':      t-  present  to  its  mind,  or  had  it  thought 

fit  to  » r'    *    r      I    numeration  of  specific  instances?*    As  the 
Cor.i  >  ■  i. ...  T    .jt  only  a  well-drafted  instrument,  with  few 
ai'iuii.' :    i  s.  }A  also  a  short  instrument,  which  speaks  in 
•-r>'   /'J'  .  .1  terms,  mere  interpretation  has  been  far  less 
Lan  construction/     It  is  through  the  latter  chiefly 
:    •  Constitution  has  been,  and  still  continues  to  be,  de- 

example,  the  question  whether  an  ai:reement  carried  oat  be- 
•.n  a  State  and  an  individual  by  a  legislative  act  of  a  State  is  a 

^tract"  within  the  meaning  of  the  prohibition  against  impairing 
iie  obligation  of  a  contract,  is  a  question  of  interpretation  proper, 
for  it  turns  on  the  determination  of  the  meaiflng  of  the  term  "con- 
tract." The  question  whether  Congress  had  power  to  pass  an  act 
emancipating  the  slaves  of  persons  aiding  in  a  rebellion  waa  a  (jaea- 
tion  of  construction,  because  the  case  did  not  directly  arise  under  any 
provision  of  the  Constitution,  and  was  apparently  not  contemplated  by 
the  framers  thereof.  It  was  a  question  which  had  to  be  solved  by 
considering  what  the  war  powers  contained  in  the  Constitution  might 
be  taken  to  imply.  The  question  whether  the  National  government 
has  power  to  issue  treasury  notes  is  also  a  question  of  constmction, 
because,  although  this  is  a  case  which  may  possibly  have  been  con- 
templated when  the  Constitution  was  enacted,  it  is  to  be  determined 
by  ascertaining  whether  the  power  ''to  borrow  money"  covers  this 
particular  method  of  borrowing.  There  is  no  ambiguity  about  the 
word  "borrow";  the  difficulty  is  to  pronounce  which  out  of  various 
methods  of  borrowing,  some  of  which  probably  were  contemplated, 
can  be  properly  deemed,  on  a  review  of  the  whole  financial  attributes 
and  functions  of  the  National  government,  to  be  included  within  the 
borrowing  power. 

As  to  the  provision  restraining  States  from  passing  laws  impairing 
the  obligation  of  a  contract,  see  note  at  the  end  of  this  volurao  on  the 
case  of  Dartmouth  College  v.   TToodirarrf. 

'It  is  worth  remarlcing  that  as  the  Constitution  is  deemed  to  pro- 
ceed from  the  People  who  enacted  it.  not  from  the  Convention  who 
drafted  it,  it  is  regarded  for  the  purposes  of  interpretation  as  being 
the  work  not  of  a  group  of  lawyers  but  of  the  people  themselves.  For 
a  useful  summary  of  some  of  the  ^neral  rules  of  constitutiooni  inter- 
pretation, see  Patterson's  Federal  RestrainU  on  StaU  Acttotu  pp. 
I15-U7. 
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I  and  expanded.  The  nature  of  these  expansiona  will 
appear  from  the  nature  of  the  Federal  government.  It  ia 
R  government  of  delegated  and  specified  powera.  The  people 
have  entrusted  to  it,  not  the  plenitude  of  their  own  authority, 
but  certain  enumerated  functions,  and  its  lawful  action  is 
limited  to  these  functions.  Hence,  when  the  Federal  execu- 
tive does  an  act,  or  the  Federal  legislature  passes  a  law,  the 
question  arises — Is  the  power  to  do  this  act  or  pass  this  law 
one  of  the  powers  which  the  people  have  by  the  Constitution 
(Jeiegated  to  their  agents?  The  power  may  never  have  been 
pserted  before.  It  may  not  he  found  expressed,  in  so  many 
worde,  in  the  Constitution.  Scvertheless,  it  may,  upon  the 
true  construction  of  that  instrument,  taking  one  clause  with 
another,  be  held  to  be  therein  contained. 

'Sow  the  doctrines  laid  down  by  Chief-Justice  Marshall, 
and  on  which  the  courts  have  constantly  since  proceeded, 
may  be  summed  up  in  two  propositions. 

1.  Every  power  alleged  to  be  vested  in  the  National  gov- 
ernment, or  any  organ  thereof,  inu^t  be  affirmatively  shown 
to  have  l)ecn  granted.  There  is  no  presumption  in  favour  of 
the  existence  of  a  power ;  on  the  contrary,  the  burden  of  proof 
lies  on  those  who  assert  its  existence,  to  point  out  something 
in  the  Constitution  which,  either  expressly  or  by  necessary 
implication,  confers  it.  Just  as  an  agent,  claiming  to  act  on 
behalf  of  his  principal,  must  make  out  by  positive  evidence 
that  his  principal  gave  him  the  authority  he  relies  on;  eo 
Congress,  or  those  who  rely  on  one  of  its  statutes,  are  bound 
to  show  that  the  people  have  a\ithorized  the  legislature  to 
pass  the  statute.  The  search  for  the  power  will  be  conducted 
in  a  spirit  of  strict  exactitude,  and  if  there  be  found  in  the 
Constitution  nothing  which  directly  or  impliedly  conveys  it, 
then  whatever  the  executive  or  legislature  of  the  National 
government,  or  both  of  them  together,  may  have  done  in 
the  persuasion  of  its  existence,  must  be  deemed  null  and  void, 
like  the  act  of  any  other  unauthorized  agent.' 

*Far  Instance,  several  yeara  beo  b,  person  summoned  u  a  trltnets 
~  Bfure  R,  commlltee  of  the  House  of  RepreeenlatlveB  vaa  [mprlsoned 
f  ordrr  of  the  House  for  refu-log  to  aasirer  certain  questlona  put 
He  sued  tba  Eergeftot-at-arms  lor  (also  Imprlsoontent,  and  r 
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''  2.  When  once  the  grant  of  a  power  by  the  people  to  the 

^iiMonal  government  has  been  established,  that  power  will 
be  cbnstrued  broadly.  The  strictness  applied  in  determining 
its  existence  gives  place  to  liberality  in  supporting  its  appli- 
cation. The  people — so  Marshall  and  his  successors  have 
argued — ^when  they  confer  a  power,  must  be  deemed  to  confer 
a  wide  discretion  as  to  the  means  whereby  it  is  to  be  used 
in  their  service.  For  their  main  object  is  that  it  should  be 
used  vigorously  and  wisely,  which  it  cannot  be  if  the  choice 
of  methods  is  narrowly  restricted ;  and  while  the  people  may 
well  be  chary  in  delegating  powers  to  their  agents,  they  must 
be  presumed,  when  they  do  grant  these  powers,  to  grant  them 
with  confidence  in  the  agents'  judgment,  allowing  all  that 
freedom  in  using  one  means  or  another  to  attain  the  desired 
end  which  is  needed  to  ensure  success.*  This,  which  would 
in  any  case  be  the  common-sense  view,  is  fortified  by  the 
language  of  the  Constitution,  which  authorizes  Congress  "to 
make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  ofiice  thereof."  The  sover- 
\  eignty  of  the  National  government,  therefore,  "though  limited 
i^  \  to  specified  objects,  is  plenary  as  to  those  objects''^®  and  su- 
(  ii.^^  preme  in  its  sphere.  Congress,  which  cannot  go  one  step 
■<  beyond  the  circle  of  action  which  the  Constitution  has  traced 

for  it,  may  within  that  circle  choose  any  means  which  it 
deems  apt  for  executing  its  powers,  and  is  in  its  choice  of 
means  cubject  to  no  review  by  the  courts  in  their  function  of 
interpreters,  because  the  people  have  made  their  representa- 

covered  damages,  the  Supreme  court  holding  that  as  the  Ck>n8titiitloii 
could  not  be  shown  to  have  conferred  on  either  House  of  Congress 
any  power  to  punish  for  contempt,  that  power  (though  frequently 
theretofore  exercised)  did  not  exist,  and  the  order  of  the  House  there- 
fore constituted  no  defence  for  the  sergeant's  act  (Kilboum  v.  TJiomp' 
son,   103  United  States,  168.) 

*For  instance.  Congress  having  power  to  declare  war,  has  ponrer  to 
prosecute  it  by  all  means  necessary  for  success,  and  to  acquire  terri- 
tory either  by  conquest  or  treaty.  Having  power  to  borrow  money. 
Congress  may,  if  It  thinks  fit,  issue  treasury  notes,  and  may  miJie 
them  legal  tender. 

^%ee   Gibbons  v.  Ogden,  9  VHieat.,  p.  1  sqq.,  Judgment  of  it^irfi^^i 
C-J. 
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Htiives  the  aole  and  absolute  judges  of  the  niode  in  which  the 
granted  powers  fihalJ  be  employed.  This  doctrine  of  implied 
powers,  and  the  interpretation  of  the  words  "neceseary  and 
proper,"  wore  for  many  years  a  theme  of  bitter  and  inceBsant 
controversy  among  American  lawyers  and  publicists."  "Hie 
history  of  the  United  States  is  in  a  large  measure  a  history 
of  the  arguments  which  sought  to  enlarge  or  restrict  its 
unport.  One  school  of  statesmen  urged  that  a  lax  uonstruc- 
tion  would  practically  leave  the  States  at  the  mercy  of  the 
National  government,  and  remove  those  checks  on  the  latter 
•which  the  Constitution  was  designed  to  create ;  while  the  very 
fact  that  some  powers  were  specifically  granted  must  be  taken 
to  import  that  those  not  specified  were  withheld,  according  to 
the  old  maxim,  exprcssio  vttius  exclusio  altertTts,  which  Lord 
Bacon  concisely  explains  by  saying,  "as  exception  strengthens 
the  force  of  a  law  in  cases  not  excepted,  bo  enumeration  i 

weakens  it  in  cases  not  enumerated"  It  was  replied  by  ^^1 
the  opposite  school  that  to  limit  the  powers  of  the  government  ^^^| 
to  those  expressly  set  forth  in  the  Constitution  would  render  ^^^| 
that  instrument  unfit  to  scr\'e  the  purposes  of  a  growing  and     ^^^^ 

""The  powers  of  ibe  goveromeot  are  llmttpc],  and  Its  limits  are  not  i 

to    be    IraQHceodeil.      Bm    the    sound   conatruetlon    or    Ilie    Const Itiitl on 
must  allow  to  the  QBtioDal  leglslalure  that  discretion  wllb  reaped  to  I 

the  means  by  which  the  powi'ra  It  confers  are  to  be  carried  Into  exe- 
cution, which  win  enable  [hat  body  to  perCorm  the  bigh  duties  assigned  f 
to  It  In   the   manner  most   beoeSclal  to  the  people.     Let   the  end  be  , 
legitimate,  let  It  be  within  the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are   not    problblted   but   conElslent   with   the    letter   and    spirit   of   the  , 
Conatitutloc,     are    constitutional."— Marsbalt.    C.-J..    In    M'Cullodt  t.                   ' 
Jforvlantt  14  Wb?B.t,  316).     Tbls  la  really  a  working-out  oF  one  of  the 
points  of  Hamilton's  (amDus  argument  In  Favour  or  the  consCItutloD- 
allty  of  a  United  States  baJik:  "Every  power  vested  In  a  government 
Is  In  its  nature  aOTereIgn,  and  Includes  by  lorca  of  the  term  a  right 
to  employ  all  the  means  rerjulalte  and  fairly  applicable  to  the  attain- 
ment of  the  ends  of  such  power,  and  wbli'h  are  not  precluded  by  re- 
strloilons    and     exceptions    speoifled     in     the    Constitution.'— ITort* 
(Uid^e'B  ed.j,  vol.  111.,  p.  181. 

Judge  Hare  sums  up  the  matter  by  saying.  "Congress  Is  sovereign 
ae  regards  the  objects  and  within  the  limits  of  tbe  CoustltutloD.  It 
ipay  uae  all  proper  and  aullabic  means  tor  carrying  the  powers  con- 
ferred by  the  CooatltullDD  Into  effect.  The  means  best  suited  at  ons 
lime  may  be  Inadequate  at  another;  hence  the  need  tor  vesting  a  large 
dlaeretloD  In  Congress.     .     .     .     ■Necesssry  and  proper'  are  therefore,       I 

t regards  leglalatlon.  nearly  If  not  quite  Byaoaymous,  that  being  ^^^H 
iessary'  which  la  suited  to  the  object  and  calculated  to  attain  tbs  ^^^H 
to   view, "-Lectures  On  ComlltuHonut  iuw,    p.  78.  ^^H 
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changing  nation^  and  would^  by  leaving  men  do  If  r^al  means 
of  attaining  necessary  but  originally  iinc0i;t'.!i)p! 'm^I  aims, 
provoke  revolution  and  work  the  destruction  o'  rii'?  (..'institu- 
tion itself." 

This  latter  contention  derived  much  8upp^^n  rn::)  ;ae  fact 
that  there  were  certain  powers  that  had  not  1;^  i\  •  .:itioned 
in  the  Constitution,  but  which  were  so  obviou:=ly  ■::  .dent  to 
a  national  government  that  they  must  be  dct-nirl  :  ■■}  raised 
by  im^ication.^^  For  instance,  the  only  ofiV.T'S  ^^i'  «th  Con*7 
gress  is  expressly  empowered  to  punish  are  tr*  iL<":'.  il  e  coun-  I 
terf citing  of  the  coin  or  securities  of  the  l  >^r'.  .«  at,  and/ 
piracies  and  other  offences  against  the  law  of  ixciv.ur--  But  iv 
was  very  early  held  that  the  power  to  declare  other  acts  to 
be  offences  against  the  United  States,  and  punish  them  as 
such,  existed  as  a  necessary  appendage  to  various  general  pow- 
ers. So  the  power  to  regulate  commerce  covered  the  power 
to  punish  offences  obstructing  commerce;  the  power  to  man- 
age the  post  office  included  the  right  to  fix  penalties  on  the 
theft  of  letters;  and,  in  fact,  a  whole  mass  of  criminal  law 
grew  up  as  a  Fanction  to  the  civil  laws  which  Congress  had 
been  directed  to  pass. 

*  The  three  lines  along  which  this  development  of  the  implied 
powers  of  the  government  has  chiefly  j)rogressed  have  been 
those  marked  out  by  the  three  expre^^^owers  of  taxing  and 
borrowing  monetfiof  regulating  commerce!?  and  of  carrying  on 
war.  Each  has  produced  a  progeny  of  subsidiary  powers,  some 
of  which  have  in  their  turn  been  surrounded  by  an  imexpected 
offspring.  Thus  from  the  taxing  and  borrowing  powers  there 
sprang  the  powers  to  charter  a  national  bank  and  exempt  its 
branches  and  its  notes  from  taxation  by  a  State  (a  serious 
restriction  on  State  authority),  to  create  a  system  of  custom 

"See  the  philosophical  remarks  of  Story,  J.,  In  Martin  v.  Humerus 
Lessee  (1  Wheat,  p.  304  sqq.) 

"Stress  was  also  laid  on  the  fact  that  whereas  the  Articles  oi  Con- 
federation of  1781  contained  (Art.  11.)  the  expression.  '*Bach  State  re- 
tains every  power  and  Jurisdiction  and  right  not  expressly  delegiited 
to  the  United  States  in  Congress  assembled,"  the  Constitution  merely 
says  (Amendment  x.),  "The  powers  not  granted  to  the  United  States 
are  reserved  to  the  States  respectively  or  to  the  people,"  omitting  tbe 
word  "expressly."  See  the  text  of  the  Articles  In  the  Appendix  to  tMs 
volume. 
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honses  and  revenue  cutters,  to  eetablish  a  tariff  for  the  pro- 
tection of  native  industry.  Thus  the  regulation  of  commerce 
lias  been  construed  to  include  legislation  regarding  every  kind 
of  transportation  of  goods  and  passengerB,  whether  from 
abroad  or  from  one  State  to  another,  regarding  navigation, 
tnaritime  and  internal  pilotage,  maritime  contracts,  etc.,  to- 
gether with  the  control  of  all  navigable  waters,'*  the  construc- 
tion of  all  public  works  helpful  to  commerce  between  States 
or  with  foreign  countries,  the  power  to  prohibit  immigration, 
and  finally  a  power  to  establish  a  railway  commission  and 
control  all  inter-State  traffic.'"  The  war  power  proved  itself 
even  more  elastic.  The  executive  and  the  majority  in  Con- 
gress found  themselves  during  the  War  of  Secession  obliged 
to  stretch  this  power  to  cover  many  acts  trenching  on  the 
ordinary  rights  of  the  States  and  of  individuals,  till  there 
ensued  something  approaching  a  suspension  of  constitutional 
guarantees  in  favour  of  the  Federal  government. 

The  courts  have  occasionally  gone  even  further  afield,  and  , 
have  professed  to  deduce  certain,  powers  of  the  legislature  ' 
from  the  sovereignfj^^hi^ent 'in  tiie  National  government. 
In  its  last  decision  on  the  legal  tender  question,  a  majority 
of  the  Supreme  court  seems  to  have  placed  upon  this  ground, 
though  with  special  reference  to  the  section  enabling  Congress 
to  borrow  money,  its  affirmance  of  that  competence  of  Con- 
gress to  declare  paper  money  a  legal  tender  for  debts,  which 
the  earlier  decision  of  1871  had  referred  to  the  war  power. 
This  position  evoked  a  controversy  of  wide  scope,  for  the 

"NavlsBble  rLverB  and  lakes  wholly  within  the  llmltB  of  a  BtAte.  and 
not  acceHBlble  from  wllhoul  It,  are  under  the  aulhorltjr  of  that  State. 

"The  case  of  Gibltoni  t.  Ogden  supplies  aa  Interesting  lllustratloa 
of  Ibe  way  Id  which  thlB  doctrine  of  implied  powera  works  Itself  out. 
The  Slate  of  New  York  had.  Id  order  to  reword  PuIIon  and  Llvlngaton 
for  their  eerviceB  fa  Introducing  Bteamboats.  passed  &  statute  giving 
ihem  an  eicluslve  rlsht  of  Davlgatlng  the  Hudson  river  with  HtcanierB. 
A  CHHB  having  arlBeo  in  which  this  Etntute  was  Invoked,  II  waa  al- 
leged that  the  atatute  was  Invalid,  because  IncooalBteot  with  an  Aot 
passed  by  Congress.  Tha  question  followed.  Was  CongresB  entitled  to 
pass  an  Act  dealing  with  the  navigation  of  the  Hudsoo?  and  It  «M 
held  that  the  power  (o  regulate  commerce  granted  to  Congress  by  the 
Constitution  implied  a  power  to  legislate  for  navigation  on  such  rivers 
aa  the  Hudson,  and  that  Congress  having  eierclsed  Ihnt  power,  the  ac- 
(loD  of  the  Stales  on  Che  subject  was  neccBsarlly  excluded.  By  this 
decision  a  vast  Beld  or  leglElatlon  was  secured  to  Congress  and  closed 
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question  what  sovereignty  involves  is  evideiv  -m  least  as 
much  a  question  of  political  as  of  legal  scievi  ■  hhI  may  be 
pushed  to  great  lengths  upon  considerations  \  :»  •. liich  law 
proper  has  little  to  do. 

^'The  above-mentioned  instances  of  develo);*  »mi;  ]'n\e  been 
worked  out  by  the  courts  of  law.  But  othei  -  'luc  to  the 
action  of  the  executive,  or  of  the  executive  an  m  :*t?88  con- 
jointly. Thus,  in  1803,  President  Jefferso:  vol  mod  and 
completed  the  purchase  of  Louisiana,  the  w  .-i.^  posses- 

sions of  France  beyond  the  Mississippi.  He  !».-!  i  himself 
to  be  exceeding  any  powers  which  the  Constitution  conierred; 
and  desired  to  have  an  amendment  to  it  passed  in  order  to 
validate  his  act.  But  Congress  and  the  people  did  not  share 
his  scruples,  and  the  approval  of  the  legislature  was  deemed 
sufficient  ratification  for  a  step  of  transcendant  importance, 
which  no  provision  of  the  Constitution  bore  upon.  In  1807 
and  1808  Congress  laid,  by  two  statutes,  an  embargo  on  all 
shipping  in  United  States  ports,  thereby  practically  destroy- 
ing the  lucrative  carrying  trade  of  the  New  England  States. 
Some  of  these  States  declared  the  Act  unconstitutional,  argu- 
ing that  a  power  to  regulate  commerce  was  not  a  power  to 
annihilate  it,  and  their  courts  held  it  to  be  void.  Congress, 
however,  persisted  for  a  year,  and  the  Act,  on  which  the 
Supreme  court  never  formally  pronounced,  has  been  generally 
deemed  within  the  Constitution,  though  Justice  Story  (who 
had  warmly  opposed  it  when  he  sat  in  Congress)  .remarks  that 
it  went  to  the  extreme  verge.  More  startling,  and  more  far- 
reaching  in  their  consequences,  were  the  assumptions  of  Fed- 
eral authority  made  during  the  War  of  Secession  by  the 
executive,  and  confirmed,  some  expressly,  some  tacitly,  by 
Congress  and  the  people.^*    It  was  only  a  few  of  these  that 

**See  Judge  Cooler's  History  of  Michigan,  p.  353.  The  same  eminent 
authority  observes  to  me:  "Ihe  President  suspended  the  writ  of 
habeas  corpus*  The  courts  held  this  action  unconstitutional  (it  was 
subsequently  confirmed  by  Congress),  but  he  did  not  at  once  deem  it 
safe  to  obey  their  Judgment.  Military  commissioners,  with  the  ap- 
proval of  the  War  Department  and  the  President,  condeitftked  men  to 
punishment  for  treason,  but  the  courts  released  them,  holding  that  the 
guaranties  of  liberty  in  the  Constitution  were  as  obligatory  in  war  as 
in  peace,  and  should  be  obeyed  by  all  citizens,  and  all  departments. 
and  officers  of  government  ^ Milligan's  case,  4  Wall.  1).  The  oourts 
held  closely  to  the  Constitution,  but  as  happens  in  every  cItU 
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came  before  the  courts,  and  the  courts,  in  some  instances,  diB- 
approved  them.  But  the  executive  continued  to  exert  this 
extraordinary  authority.  Appeals  made  to  the  letter  of  the 
Constitution  by  the  minority  were  discredited  by  tlie  fact  that 
they  were  made  by  pereons  sympathizing  with  the  Secession- 
ists who  were  seeldDg  to  destroy  it.  So  many  extreme  things 
were  done  under  the  pressure  of  necessity  that  something 
leas  than  tJiese  extreme  things  came  to  be  accepted  aa  a  rea- 
sonable and  moderate  compromise." 

The  best  way  to  give  an  adequate  notion  of  the  extent  to 
which  the  outlines  of  the  Constitution  have  been  filled  up  by 
interpretation  and  construction,  would  be  to  take  some  of  ita 
more  important  sections  end  enumerate  the  decisions  upon 
them  and  the  doctrine  established  by  Uiose  decisions.  Thia 
process  would,  however,  be  irksome  to  any  but  a  legal  reader, 
and  the  legal  reader  may  do  it  more  agreeably  for  himself 
by  consulting  one  of  the  annotated  editions  of  the  Constitu- 
tion." He  will  there  find  that  upon  some  provisions,  such  as 
Art.  i.  §  8  (powers  of  Congress),  Art.  i.  §  10  (powers  denied 
to  the  States),  Art.  iii.  g  a  (exteait  of  judicial  power),  there 
has  sprung  up  a  perfect  forest  of  judicial  constructions,  work- 
ing out  the  meaping  and  application  of  the  few  and  appar- 
ently simple  words  of  tlie  original  document  into  a  variety  of 
unforeseen  results.  The  same  thing  has  more  or  less  be- 
fallen nearly  every  section  of  the  Constitution  and  of  the 
fifteen  amendments.  The  process  shows  no  signs  of  stopping 
nor  can  it,  for  the  new  conditions  of  economics  and  politics 
bring  up  new  problems  for  solution.  But  the  most  important 
work  was  that  done  during  the  first  half  century,  and  espe- 
cially by  Chief-Justice  Marshall  during  his  long  tenure  of  i 
the  presidency  of  the    Supreme    court    (1801-1835).     It  is 


JnCer   arma  lilenl   Ugei    must   be   always  t_ .    ._ 

und^r  a  Canstltutlnii  like  that  at  ibe  Unlled  Stales. 

"Such  aa  the  BUHpenalon  ol  tbe  writ  of  habeai  corpiia,  the  emanclpa- 
tloD  or  tba  alaves  of  peraona  aldiug  In  [he  ri>bel]lon,  the  suapetislon 
<•!  the  sLaiutP  of  llmllalloiiB,  tbe  practical  eitlnctlop  of  State  banks 
hy  Inpreaoed  taxation  laid  on  thetn  under  the  general  teilng  power. 

"Bucb  aa  Deatr'a  clear  oad  cimipsndlous  Federal  CQiutitution  Akkh- 
ttUed. 
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flcarcely  an  exaggeration  to  caU  him,  as  an  eminent  American 
jurist  has  done,  a  second  maker  of  the  Constitution.  I  will 
not  borrow  the  phrase  which  said  of  Augustus  that  he  found 
Some  of  brick  and  left  it  of  marble^  because  Marshall's  func- 
tion was  not  to  change  but  to  develop.  The  Constitution 
was,  except,  of  course,  as  regards  the  political  scheme  of 
national  government,  which  was  already  well  established,  rath- 
er a  ground  plan  than  a  city.  It  was,  if  I  may  pursue  the 
metaphor,  much  what  the  site  of  Washington  was  at  the  be- 
ginning of  this  century,  a  symmetrical  ground  plan  for  a 
great  city,  but  with  only  some  tall  edifices  standing  here  and 
there  among  fields  and  woods.  Marshall  left  it  what  Wash- 
ington has  now  become,  a  splendid  and  commodious  capital, 
within  whose  ample  bounds  there  are  still  some  vacant  ^aces 
and  some  mean  dwellings,  but  which,  built  up  and  beautified 
as  it  has  been  by  the  taste  and  wealth  of  its  rapidly  growing 
population,  is  worthy  to  be  the  centre  of  a  mighty  nation. 
Marshall  was,  of  course,  only  one  among  seven  judges,  but 
his  majestic  intellect  and  the  elevation  of  his  character  gave 
him  such  an  ascendancy,  that  he  found  himself  only  once  in 
a  minority  on  any  constitutional  question.^"  His  work  of 
building  up  and  working  out  the  Constitution  was  accom- 
plished not  so  much  by  the  decisions  he  gave  as  by  the  judg- 
ments in  which  he  expounded  the  principles  of  these  decisions, 
judgments  which  for  their  philosophical  breadth,  the  luminous 
exactness  of  their  reasoning,  and  the  fine  political  sense  which 
pervades  them,  have  never  been  surpassed  and  rarely  equalled 
by  the  most  famous  jurists  of  modem  Europe  or  of  ancient 
Rome.  Marshall  did  not  forget  the  duty  of  a  judge  to  decide 
nothing  more  than  the  suit  before  him  requires,  but  he-Was 
wont  to  set  forth  the  grounds  of  his  decision  in  such  a  way 
as  to  show  how  they  would  fall  to  be  applied  in  cas^^athad 
not  yet  arisen.     He  grasped  with  extraordinary  force  and 

^n  that  one  case  (Ogden  v.  Sanders)  there  was  a  bare  majority 
against  him,  and  professional  opinion  now  approves  the  view  which 
he  took.  See  an  extremely  intcrfisting  address  delivered  to  the  Ameri- 
can Bar  Association  in  1879  by  Mr.  Edward  J.  Phelps,  who  observes 
that  when  Marshall  became  Chief-Justice  only  two  decisions  on  con- 
stitutional law  had  been  pronounced  by  the  court.  Between  that  timo 
and  his  death  fifty-one  were  given. 
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clearness  the  cardinal  idea  tJiat  the  creation  of  a  national  gov- 
ernment implies  the  grant  of  all  euch  subsidiary  powers  as 
are  requisite  to  the  effectuation  of  its  main  powers  and  pur- 
poses, but  he  developed  and  applied  this  idea  with  so  much 
prudence  and  sobriety,  never  treading  on  purely  political 
ground,  never  indulging  tJie  temptation  to  theorize,  but  eon- 
tent  to  follow  out  as  a  lawyer  the  consequences  of  legal  prin- 
ciples, that  the  Constitution  seemed  not  so  much  to  rise  under 
his  hands  to  its  full  stature,  as  to  be  gradually  unveiled  by 
him  till  it  stood  revealed  in  tlie  harmonious  perfection  of  the 
form  wliich  its  framers  had  designed.  That  admirable  flexi- 
bility and  capacity  for  growth  which  characterizes  it  beyond 
ali  other  rigid  or  supreme  constitutions,  is  largely  due  to  him, 
vet  not  more  to  his  courage  tian  to  his  caution." 
Jm^'^  '^'''*'  KiniP  to  the  tliird  question :  How  is  the  inter- 
preting authority  restrained?  If  the  American  Constitution 
is  capable  of  being  so  developed  by  this  expansive  interprets^ 
tion,  what  security  do  its  written  terms  offer  to  the  people 
and  to  the  States  ?  Iftlint  becomes  of  the  special  value  claimed 
for  Rigid  constitutions  that  they  preserve  the  frame  of  gov- 
ernment unimpaired  in  its  essential  merits,  that  they  restrain 
the  excesses  of  a  transient  majority,  and  (in  Federations)  the 
aggressions  of  a  central  authority? 

The  answer  is  twofold.  In  the  first  place,  the  interpreting 
fluthoriti'  is,  in  questions  not  distinctly  political,  different 
from  the  legislature  and  from  the  executive.  There  is,  there- 
fore, a  probability  that  it  will  disagree  with  either  of  them  , 
when  they  attempt  to  transgress  the  Constftution,  and  will 
decline  to  stretch  the  Taw" so  as  to  sanction  encroachments-, 
those  authorities  may  have  atterppted.  Thq  iact  that  the  in-  , 
terpreting  authority  is  nowise  amenable  to"  tbe  other  two,  and  ' 
is  composed  of  lawyers,  imbued  with  professional  habits, 
strengthens  this  probability.  In  point  of  fact,  there  have 
been  few  cases,  and  those  chiefly  cases  of  urgency  during  tlie 

■°Had  Che  Supreme  court  beea  In  tboae  days  posBEsaed  by  tbe  same 
Rplrit  oC  strlctnesB  und  UteralUy  wblcb  Ibe  Judicial  Committee  at  the 
British  Privy  Council  baa  recently  applied  to  the  cooBtruction  of  the 
Biitiah  North  America  Act  of  1S6T  (the  Act  vhich  createa  Che  CoDBti- 
lutioD  or  the  Canadian  Pederallon),  Ibe  United  States  Coiwtltutloa 
would  never  bave  srovm  to  be  what  It  now  Is. 


M 
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war^  in  which  the  judiciary  has  been  even  accused  of  lending 
itself  to  the  designs  of  the  other  organs  of  government.  The 
period  when  extensive  interpretation  was  most  active  (1800- 
1835)  was  also  the  period  when  the  party  opposed  to  a  strong 
central  government  commanded  Congress  and  the  executive, 
and  so  far  from  approving  the  course  the  court  took,  the  domi- 
nant party  then  often  complained  of  it. 

In  the  secondjlace,  there  stands  above  and  behind  the 
legislature,'"  the  executive,  and  the  judiciary,  another  power, 
that  of  publicopinion.  The  President,  Congress,  and  the 
courts  areatt-^^e  two  former  directly,  the  latter  practically — 
amenable  to  the  people,  and  anxious  to  be  in  harmony  with 
the  general  current  of  its  sentiment.  If  the  people  approve 
the  way  in  which  these  authorities  are  interpreting  and  using 
the  Constitution,  they  go  on;  if  the  people  disapprove,  they* 
pause,  or  at  least  slacken  their  pace.  Generally,  the  people 
have  approved  of  such  action  by  the  President  or  Congress 
as  has  seemed  justified  by  the  needs  of  the  time,  even  though 
it  may  have  gone  beyond  the  letter  of  the  Constitution :  gen- 
erally they  have  approved  the  conduct  of  the  courts  whose 
legal  interpretation  has  upheld  such  legislative  or  executive 
action.  Public  opinion  sanctioned  the  purchase  of  Louisiana, 
and  the  still  bolder  action  of  the  executive  in  the  Secession 
War.  It  approved  tlie  Missouri  Compromise  of  1820,  which 
the  Supreme  court,  thirty-seven  years  afterward,  declared 
to  have  been  in  excess  of  the  powers  of  Congress.  But  it 
disapproved  the  Alien  and  Sedition  laws  of  1798,  and  although 
these  statutes  were  never  pronounced  imconstitutional  by  the 
courts,  this  popular  censure  has  prevented  any  similar  legis- 
lation since  that  time.^*  The  people  have,  of  course,  much 
less  exact  notions  of  the  Constitution  than  the  lep^l  profes- 
sion or  the  courts.  But  while  they  generally  desir'  to  •  •  e 
powers  of  the  government  so  far  expanded  as  to  •  l:  )•".!  o 
meet  the  exigencies  of  the  moment,  they  are  su&i  lOr  .\  > 
tached  to  its  general  doctrines,   they  sufficientlj  e 

protection  it  affords  them  against  their  own  impu      .  • 

"So  it  disapproved  strongly,  in  the  northern   States,  •;;'  ^- 

ments  delivered  by  the  majority  of  the  Supreme  court   rx  td. 

Scott  case. 
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sure  any  interpretation  which  palpably  departs  from  the  old 
lines.  And  their  wnsur-i  is,  of  course,  etill  more  severe  if 
the  court  seems  to  be  acting  at  the  bidding  of  a  party. 

A  singular  result  of  the  importance  of  constitutional  inter- 
pretation in  the  American  government  may  be  liere  referred 
to.  It  is  this,  that  the  United  States  legislature  has  been 
verj-  largely  occupied  in  purely  legal  discussions.  When  it 
is  proposed  to  legislate  on  a  subject  which  has  been  heretofore 
little  dealt  with,  Ihe  opponents  of  a  measure  have  two  lines 
of  defence.  They  may,  as  Englishmen  would  in  a  like  case, 
argue  that  the  measure  is  inexpedient.  But  they  may  also, 'A 
which  Englishmen  cannot,  argue  that  it  is  unconstitutional,^  ' 
i.  e.  UiegaJ,  because  transcending  the  powers  of  Congress.  This 
is  a  question  fit  to  be  raised  in  Congress,  not  only  as  regards 
matters  with  which,  as  being  purely  political,  the  courts  of 
law  will  refuse  to  interfere,  but  as  regards  all  other  mat- 
ters also,  because  since  a  decision  on  the  constitutionality  of 
a  statute  can  never  be  obtained  from  the  judges  by  anticipa- 
tion, the  legislature  ought  to  consider  whether  they  are  acting 
within  their  competence.  And  it  is  a  question  on  which  a 
stronger  case  can  often  be  made,  and  made  with  less  exertion,  , 
than  on  the  issue  whether  the  measure  be  substantially  expe- 
dient. Hence  it  is  usually  put  in  the  forefront  of  the  battle, 
and  argued  with  great  vigour  and  acumen  by  leaders  who 
are  probably  more  ingenious  as  lawyers  than  they  are  fai- 
sighted  as  Btaf«snien. 

A  further  consequence  of  this  habit  is  pointed  out  by  one   I 
hpf  the  most  thoughtful  among  American  constitutional  writ- 
Legal  issues  are  apt  to  dwarf  and  obscure  the  more  a 
fcantially  important  issues  of  principle  and  policy,  distracting   ■ 
Irom  these  latter  the  attention  of  the  nation  as  well  as  the   | 
skill  of  congressional  debaters. 

"The  English  legislature,"  says  Judge  Hare,  "is  free  to  ( 
follow  any  course  that  will  promote  the  welfare  of  the  Statfi, 
and  the  enquiry  is  not,  'Has  Parliament  power  to  pass  the 
Act?'  but,  'la  it  consistent  with  principle,  and  such  as  the 
circumstances  demand  ?'  These  are  the  material  points,  and  if 
^Ltbe  public  mind  is  satisfied  as  to  them  there  is  uo  further 


^Ktanl 
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controversy.  In  the  United  States,  on  the  other  hand,  the 
question  primarily  is  one  of  power,  and  in  the  refined  and 
subtle  discussion  which  ensues,  right  is  too  often  lost  sight 
of  or  treated  as  if  it  were  synonymous  with  might.  It  is  taken 
for  granted  that  what  the  Constitution  permits  it  also  ap- 
proves, and  that  measures  which  are  legal  cannot  be  contrary 
to  morals.''^* 

The  interpretation  of  the  Constitution  has  at  times  become 
86  momentous  as  to  furnish  a  basis  for  the  formation  of  politi- 
cal parties;  and  the  existence  of  parties  divided  upon  such 
questions  has,  of  course,  stimulated  the  interest  with  which 
points  of  legal  interpretation  have  been  watched  and  can- 
vassed. Soon  after  the  formation  of  the  National  govern- 
ment in  1789,  two  parties  grew  up,  one  advocating  a  strong 
central  authority,  the  other  championing  the  rights  of  the 
States.  Of  these  parties,  the  former  naturally  came  to  insist 
on  a  liberal,  an  expansive,  perhaps  a  lax  construction  of  the 
words  of  the  Constitution,  because  the  more  wide  is  the  mean- 
ing placed  upon  its  grant  of  powers,  so  much  the  wider  are 
those  powers  themselves.  The  latter  party,  on  the  other  hand, 
was  acting  in  protection  both  of  the  States  and  of  the  indi- 
vidual citizen  against  the  central  government,  when  it  limited 
by  a  strict  and  narrow  interpretation  of  the  fundamental  in- 
strument the  powers  which  that  instrument  conveyed.  The 
distinction  which  began  in  those  early  days  has  never  since 
vanished.  There  has  always  been  a  party  professing  itself 
disposed  to  favour  the  central  government,  and  therefore  a 
party  of  broad  construction.  There  has  always  been  a  party 
claiming  that  it  aimed  at  protecting  the  rights  of  the  States, 
and  therefore  a  party  of  strict  construction.  Some  writers 
have  gone  so  far  as  to  deem  these  different,  views  of  interpre- 
tation to  be  the  foundation  of  all  the  political  parties  that 
have  divided  America.  This  view,  however,  inverts  the  facts. 
It  is  not  because  men  have  differed  in  their  reading  of  the 
Constitution  that  they  have  advocated  or  opposed  an  exten- 
sion of  Federal  powers ;  it  is  their  attitude  on  this  substantial 
issue  that  has  determined  their  attitude  on  the  verbal  pn^, 

^ lectures  on  CQn9tituUQn<^l  Law^  p.  135, 
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Moi-eover.  the  two  great  parties  liave  several  times  changed 
sides  on  the  very  question  of  interpretation.  The  purchase 
of  Louisiana  and  the  Embargo  acts  were  the  work  of  the 
Strict  Const ructioniste,  while  it  was  the  Loose  Constructionist 
party  which  protested  against  the  latter  measure,  and  which, 
at  the  Hartford  Convention  of  1814,  advanced  doctrines  of 
State  rights  almost  amounting  to  those, subsequently  asserted 
by  South  Carolina  in  1833,  and  by  the  Secessionists  of  1861. 
Parties  in  America,  as  in  most  countries,  have  followed  their 
temporarv  interest;  and  if  that  interest  happened  to  differ 
from  some  traditional  party  doctrine,  'they  have  explained 
the  latter  evay.  Whenever  there  has  been  a  serious  party 
conflict,  it  has  been  in  reality  a  conflict  over  some  living  and 
practical  issue,  and  only  in  form  a  debate  upon  canons  of  legal 
interpretation.  What  is  remarkable,  though  natural  enough 
in  a  country  governed  by  a  written  instrument,  is  that  every 
controversy  has  got  involved  with  questions  of  constitutional 
construction.  When  it  was  proposed  to  exert  some  power  of 
Congress,  as,  for  instance,  to  charter  a  national  Jjank,  to 
grant  money  for  internal  improvements,  to  enact  a  protective 
tariff,  the  opponents  of  these  schemes  could  plausibly  argue, 
and  therefore,  of  course,  did  argue,  that  they  were  unconstitu- 
tional. So  any  suggested  interference  with  slavery  in  State? 
or  Territories  was  immediately  declared  to  violate  the  State  , 
rights  which  the  Constitution  guaranteed.  Thus  every  eerioua  ( 
question  came  to  be  fought  as  a  constitutional  question.  But 
&a  regards  most  questions,  and  certainly  as  regards  the  great 
majority  of  the  party  corahatanta,  men  did  not  attack  or  de- 
fend a  proposal  because  they  held  it  legally  unsound  or  sound 
on  the  true  construction  of  the  Constitution,  hut  alleged  it  to 
be  constitutionally  wrong  or  right  because  they  thought  the 
welfare  of  the  country,  or  at  least  their  party  interests,  to  i 
be  involved.  Constitutional  Interpretation  was  a  pretext  rath-  ] 
er  than  a  cause,  a  matter  of  form  rather  than  of  snbstance. 

The  results  were  both  good  and  evil.    They  were  good  in  so 

far  BE  they  made  both  parties  profess  themselves  defenders 

of  the  Constitution,  zealous  only  tliat  it  should  be  interpreted 

I   aright ;  as  they  familiarized  tlio  people  with  its  provisions,  and 


V'         ■  niade  them  vigilant  critics  of  every  legislative  or  executive 
.-•act  which  could  aflfect  its  working.    They  were  evil  in  dis- 
k        '■-      tracting  public  attention  from  real  problems  to  the  legal 
y  i       aspect  of  those  problems,  and  in  cultivating  a  habit  of  casuis- 
).  '■■         try  which  threatened  the  integrity  of  the  Constitution  itself. 
/  Since  the  Civil  War  there  has  been  much  less  of  this 

,y\  casuistry  because  there  have  been  fewer  occasions  for  it,  the 

[     *  Broad  Construction  view  of  the  Constitution  having  practi- 

cally prevailed — ^prevailed  so  far  that  the  Supreme  court  now 
holds  that  the  power  of  Congress  to  make  paper  money  legal 
tender  is  incident  to  the  sovereignty  of  the  National  govern- 
ment, and  that  a  Democratic  House  of  Representatives  passes 
a  bill  giving  a  Federal  commission  vast  powers  over  all  the 
railways  which  pass  through  more  than  one  State.  There  is 
still  a  party  inclined  to  Strict  Construction,  but  the  strictness 
which  it  upholds  would  have  been  deemed  lax  by  the  Broad 
Constructionists  of  thirty  years  ago.  The  interpretation  which 
has  thus  stretched  the  Constitution  to  cover  powers  once 
undreamt  of,  may  be  deemed  a  dangerous  resource.  But  it 
must  be  remembered  that  even  the  constitutions  we  call  rigid 
must  make  their  choice  between  being  bent  or  being  broken. 
The  Americans  have  more  than  once  bent  their  Constitution 
in  order  that  they  might  not  be  forced  to  break  it 


CHAPTER  XXXIV 

THE  DEVELOPMENT  OF  THE  CONSTITUTION  BY  USAGE 

There  is  yet  another  way  in  which  the  Constitution  has 
been  developed.  This  is  by  laying  down  rules  on  matters 
which  are  within  its  general  scope,  but  have  not  been  dealt 
with  by  its  words,  by  the  creation  of  machinery  which  it  has 
not  provided  for  the  attainment  of  objects  it  contemplates, 
or,  to  vary  the  metaphor,  by  ploughing  or  planting  ground 
which,  though  included  within  the  boundaries  of  the  Consti- 
tution, was  left  waste  and  imtilled  by  those  who  drew  up  the 
original  instrument. 

Although  the  Constitution  is  curiously  minute  upon  some 
comparatively  small  points,  such  as  the  qualifications  of  mem- 
bers  of  Congress  and  the  official  record  of  their  votes,  it 
passes  over  in  silence  many  branches  of  political  action,  many 
details  essential  to  every  government.  Some  may  have  been 
forgotten,  but  some  were  purposely  omitted,  because  the  Con- 
vention could  not  agree  upon  them,  or  because  they  would  have 
provoked  opposition  in  the  ratifying  conventions,  or  because 
they  were  thought  unsuited  to  a  document  which  it  was  de- 
sirable to  draft  concisely  and  to  preserve  as  far  as  possible 
unaltered.  This  was  wise  and,  indeed,  necessary,  but  it  threw 
a  great  responsibility  upon  those  who  had  to  work  the  gov- 
ernment which  the  Constitution  created.  They  found  nothing* 
within  the  four  comers  of  the  instrument  to  guide  them  on 
points  whose  gravity  was  perceived  as  soon  as  they  had  to 
be  settled  in  practice.  Many  of  such  points  could  not  be  dealt 
with  by  interpretation  or  construction,  however  liberally  ex- 
tensive it  might  be,  because  there  was  nothing  in  the  words 
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of  the  Constitution  from  which  such  construction  could  start, 
and  because  they  were,  in  some  instances,  matters  which, 
though  important,  could  not  be  based  upon  principle,  but  must 
be  settled  by  an  arbitrary  determination. 

Their  settlement,  which  began  with  the  first  Congress,  has 
been  effected  in  two  ways,  by  Congressional  legislation  and 
by  usage. 

Congress  was  empowered  by  the  Constitution  to  pass  stat- 
utes on  certain  prescribed  topics.    On  many  other  topics  not 
specially  named,  but  within  its  general  powers,  statutes  were 
evidently  needed.     For  instance,  the  whole  subject  of  Fed- 
eral taxation,  direct  and  indirect,  the  establishment  of  Federal 
courts,  inferior  to  the  Supreme  court,  and  the  assignment  of 
particular  kinds  and  degrees  of  jurisdiction  to  each  class 
of  courts,  the  organization  of  the  civil,  military,  and  naval 
services  of  the  country,  the  administration  of  Indian  affairs 
and  of  the  Territories,  the  rules  to  be  observed  in  the  elec- 
tions of  Presidents  and  senators— rthese  and  many  other  matr 
ters  of  high  import  are  regulated  by  statutes,  statutes  whidi 
Congress  can  change  as  English  statutes  are  changed  by  Par- 
liament, but  which,  in  their  main  features,  have  been  but  little 
changed  since  their  first  enactment.    Although  such  statutes 
cannot  be  called  parts  of  the  Constitution  in  the  same  sense 
as  the  interpretations  and  constructions  judicially  placed  upon 
it,  for  these  latter  have  (subject  to  the  possibility  of  their 
reversal)   become  practically  incorporated  with  its  original 
text,  still  they  have  ^iven  to  its  working  a  character  and 
direction  which  must  be  borne  in  mind  in  discussing  it,  and 
which  have,  in  some  instances,  produced  results  opposed  to 
the  ideas  of  its  f  ramers.    To  take  the  latest  instance,  the  pass- 
ing of  the  Inter-State  Commerce  Act,  which  regulates  all  ihe 
greater  railways  over  the  whole  United  States,  is  an  assertion 
of  Federal  authority  over  numerous  and  powerful  corpora- 
tions chartered  by  and  serving  the  various  States,  which  gives 
a  new  aspect  and  significance  to  the  clause  in  the  Constitution 
empowering  Congress  to  regulate  commerce.    I«gal  interpre- 
tation held  that  clause  to  be  sufficiently  wide  to  enable  Con- 
gress to  legislate  on  inter-State  railways;  but  when  Congress 
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actually  exerted  its  power  in  enacting  this  statute,  a  further 
step,  and  a  long  one,  was  taken  towards  bringing  the  organs 
of  transportation  under  national  control.'  Legislation,  there- 
fore, though  it  cannot  in  strictness  enlarge  the  frontiers  fixed 
by  the  Constitution,  can  give  to  certain  provinces  lying  within 
those  frontiers  far  greater  importance  than  they  formerly 
posBessed,  and  by  so  doing  can  substantially  change  the  char- 
acter of  the  government.  It  cannot  engender  a  new  power, 
but  it  can  turn  an  old  one  in  a  new  direction,  and  call  a  dor- 
mant one  into  momentous  activity. 

Next  aa  to  usage.  Custom,  which  is  a  law-producing  agency 
in  every  department,  ie  specially  busy  in  matters  which  per- 
tain to  the  practical  conduct  of  government.  Understand^ 
ings  and  conventions  are  in  modem  practice  no  less  essential 
to  the  smooth  working  of  the  English  Constitution  than  are 
the  principles  enunciated  in  the  Bill  of  Rights.  Now  under- 
BtandingH  are  merely  long  established  usages,  sanctioned  by 
no  statute,  often  too  vague  to  admit  of  precise  statement," 
yet  in  some  instances  deemed  so  binding  that  a  breach  of 
them  would  damage  the  character  of  a  statesman  or  a  min- 
istrr  just  as  much  aa  the  transgression  of  a  statute.  In  the 
United  States  there  are  fewer  such  understandings  than  in 
England,  because  under  a  Constitution  drawn  out  in  one 
fundamental  docnment,  everybody  is  more  apt  to  stand  upon 
his  strict  legal  rights,  and  the  spirit  of  institutions  departs 
less  widely  from  their  letter.  Nevertheless,  some  of  those  fea- 
tures of  American  government  to  which  its  character  is  chiefly 

'It  aeei  hardly  be  aald  that  tbe  now  general  recognition  that  the 
CanatitutidD  empowers  Congress  to  deal  with  tbc  subjecl  does  not  Im- 
ply that  every  detHl!  ot  the  Act  Is  above  objection.  Althougli  prima 
facie  CtengreBS.  nben  competent  to  legislate  on  a  subject.  Is  free  lo 
cbooae  Its  means,  slill  It  remains  open  to  any  one  to  challenge  tbe 
CODBlllUlIonBllty  of  any  porllcular  proTlalons  In  a  statute. 

*Far  Instance,  It  1h  Impossible  to  state  precisely  tbe  rlgfata  oF  the 
Houae  ol  Lords  as  lo  rejecting  bills  passed  by  the  House  of  Com- 
mons. It  IB  admitted  that  the  Upper  House  must,  as  a  matter  o(  po- 
litical Decesslty  or  prudence.  In  tbe  long  run  yield  to  tbe  Loner,  but 
exactly  bow  soon  or  under  what  circumstances  Is  a  matter  on  which 
no  rule  can  be  said  to  exist.  A  notion  bas  grown  up  la  some  quBrlera 
that  the  House  of  Lords  may  properly  resist  till  a  general  election, 
bat  muHt  then  bow  to  the  wilt  of  ibe  voters.  But  this  Idea,  wblcb  ot 
course  receives  no  countensnue  from  English  Ian.  cannot  ba  deemed 
to  have  become  eatabllabed  by  custom  as  a  part  of  the  C 
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due,  and  which  recur  most  frequently  in  its  daily  worku 
rest  neither  upon  the  Constitution  nor  upon  any  statute,  but 
upon  usage  alone.    Here  are  some  instances: 

The  presidential  electors  have  by  usage,  and  by  usage  only, 
lost  the  right  the  Constitution  gave  them  of  exercising  their 
discretion  in  the  choice  of  a  chief  magistrate. 

The  President  is  not  re-elected  more  than  once,  though  tiie 
Constitution  places  no  restriction  whatever  on  re-eligibility.* 

The  Senate  now  never  exercises  its  undoubted  power  of 
refusing  to  confirm  the  appointments  made  by  the  President 
to  cabinet  offices. 

The  President  is  permitted  to  remove,  without  asking  the 
consent  of  the  Senate,  officials  to  whose  appointment  the  con- 
sent of  the  Senate  is  necessary.  This  was  for  a  time  regulated 
by  statute,  but  the  statute  having  been  repealed  the  old  usage 
has  revived.    The  Constitution  is  silent  on  the  point. 

Both  the  House  and  the  Senate  conduct  their  legislation 
by  means  of  standing  committees.  This  vital  peculiarity  of 
the  American  system  of  government  has  no  firmer  basis  than 
the  standing  orders  of  each  House,  which  can  be  repealed 
at  any  moment,  but  have  been  maintained  for  many  years. 

The  Speaker  of  the  House  is,  by  a  similar  practice,  entrusted 
with  the  nomination  of  all  the  House  conmiittees,  an  arrange- 
ment which  gives  him  an  influence  upon  legislation  greater 
than  the  President's. 

The  chairmen  of  the  chief  committees  of  both  Houses. 
which  control  the  great  departments  of  State  {e,g.  foreign 
affairs,  navy,  justice,  finance),  have  practically  become  an 
additional  set  of  ministers  for  those  departments. 

Tlie  custom  of  going  into  caucus,  by  which  the  parties  in 
each  of  the  two  Houses  of  Congress  determine  their  action, 
and  the  obligation  on  individual  members  to  obey  the  decision 
of  the  caucus  meeting,  are  mere  habits  or  understandings, 
without  legal  sanction.  So  is  the  right  of  the  senators  from 
a  State  to  control  the  Federal  patronage  of  that  State,  a 
right  shaken  (as  observed  in  an  earlier  chapter)  by  the  vic- 

•See  ante.  Chap.  V.  The  Federalist  (No.  Ixviii.)  says  that  the  Presi- 
dent will  be  and  ought  to  be  re-elected  as  often  as  the  people  think 
him  worthy  of  their  confidence. 
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tory  of  President  Garfield  over  Mr.  ConkiiDg,  but  still  largely 
exerted.  So  is  the  usage  that  appropriation  bills  aliall  be 
first  presented  to  the  House. 

The  rule  that  a  meiober  of  Congress  must  be  chosen  from 
the  district,  as  well  as  from  the  State,  in  which  he  resides, 
rests  on  no  Federal  enactment;  indeed,  neither  Congress  nor 
any  State  legislature  would  be  entitled  thus  to  narrow  the 
liberty  of  choice  which  the  words  of  the  Constitution  imply, 
though  some  State  legislatures  have  affected  so  to  do. 

Jackson  introduced,  and  succeeding  Presidents  continued 
the  practice,  of  dismissing  Federal  officials  belonging  to  the 
opposite  party,  and  appointing  none  but  adherents  of  their 
own  party  to  the  vacant  places.  This  is  the  so-called  Spoils 
System,  which,  having  been  applied  also  to  State  and  munici- 
pal offices,  has  been  made  the  corner-stone  of  "practical  poli- 
tics" in  America.  The  Constitution  is  nowise  answerable  for 
it,  and  legislation  only  partially. 

Neither  in  English  law  nor  in  American  is  there  anything 
regarding  the  re-e!igibi!ity  of  a  member  of  the  popular  cham- 
ber; nor  can  it  be  said  that  usage  has  established  in  either 
country  any  broad  general  rule  on  the  subject.  But  whereas 
the  English  tendency  has  been  to  re-elect  a  member,  unless 
there  is  some  positive  reason  for  getting  rid  of  him,  in  many 
(larts  of  America  men  are  disposed  the  other  way,  and  refuse  to 
re-elect  him  just  because  he  has  had  his  turn  already.  Any 
one  can  understand  what  a  difference  this  makes  in  the  char- 
acter of  the  chamber. 

We  see,  then,  that  several  salient  features  of  the  present 
American  government,  such  as  the  popular  election  of  the 
President,  the  influence  of  senators  and  congressmen  over 
patronage,  the  immense  power  of  the  Speaker,  the  Spoils 
system,  are  due  to  usages  which  have  sprung  up  round  the 
Constitution  and  profoundly  affecting  its  working,  but  which 
are  not  parts  of  the  Constitution,  nor  necepsarily  attributable 
to  any  specific  provision  which  it  contains.  The  most  remark- 
able instance  of  all,  the  choice  of  presidential  candidates  by 
the  great  parties  assembled  in  their  national  conventions, 
will  be  fully  considered  in  a  later  chapter. 
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One  of  the  changes  which  the  last  seventy  years  have 
brought  about  is  so  remarkable  as  to  deserve  special  mention. 
The  Constitution  contains  no  provisions  regarding  the  elec- 
toral franchise  in  congressional  elections  save  the  three  fol- 
lowing: 

That  the  franchise  shall  in  every  State  be  the  same  as  that 
by  which  the  members  of  the  ^^most  numerous  branch  of  the 
State  legislature"  are  chosen  (Art.  i.  §  2). 

That  when  any  male  citizens  over  twenty-one  years  of  age 
are  excluded  by  any  State  from  the  franchise  (except  for 
crime)  the  basis  of  representation  in  Congress  of  that  State 
shall  be  proportionately  reduced  (Am.  xiv.,  1868). 

That  "the  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  on  account  of  race,  colour,  or 
previous  condition  of  servitude"  (Am.  xv.,  1870). 

Subject  to  these  conditions,  every  State  may  regulate  the 
electoral  franchise  as  it  pleases. 

In  the  first  days  of  the  Constitution  the  suffrage  was  in 
nearly  all  States  limited  by  various  conditions  {e.g.  property 
qualification,  length  of  residence,  etc.)  which  excluded,  or 
might  have  excluded,  though  in  some  States  the  proportion 
of  very  poor  people  was  small,  a  considerable  number  of  the 
free  inhabitants.  At  present  the  suffrage  is  in  every  State 
practically  universal.  It  had  become  so  in  the  Free  States* 
even  before  the  war.  Here  is  an  advance  towards  pure  democ- 
racy effected  without  the  action  of  the  national  legislature, 
but  solely  by  the  legislation  of  the  several  States,  a  l^isla- 
tion  which,  as  it  may  be  changed  at  any  moment,  is,  so  far  as 
the  National  government  is  concerned,  mere  custom.  And  of 
this  great  step,  modifying  profoundly  the  colour  and  char- 
acter of  the  government,  there  is  no  trace  in  the  words  of 
the  Constitution  other  than  the  provisions  of  the  fourteenth 
and  fifteenth  amendments  introduced  for  the  benefit  of  the 
liberated  negroes. 

It  is  natural,  it  is,  indeed,  inevitable,  that  there  shotdd 
be  in  every  country  such  a  parasitic  growth  of  usages  and 

^ave  that  in  many  Qf  them  persons  of  colour  wero  plac^  at  a  4U' 
^vaotagB. 
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underetandings  round  thf  solid  It'ga!  framework  of  govern- 
ment. But  must  not  the  result  of  audi  a  growth  be  different 
where  a  rigid  constitution  exists  from  what  it  is  in  countries 
where,  as  in  England,  the  constitution  is  flexible?  In  Eng- 
land, usages  of  the  kind  described  become  inwoven  with  the 
law  of  the  country  as  settled  by  statutea  and  decisions,  and 
modify  that  law.  Cases  come  before  a  court  in  which  a  usage 
is  recognized  and  thereby  obtains  a  sort  of  legal  sanction. 
Statutes  are  passed  in  which  an  existing  usage  is  taken  for 
granted,  and  which,  therefore,  harmonize  with  it.  Thus  the 
always  changing  Constitution  becomes  interpenetrated  by  cu»- 
tom.  Custom  is,  in  fact,  tlie  first  stage  through  which  a  rule 
passes  before  it  is  embodied  in  binding  law.  But  in  America, 
where  the  fundamental  law  cannot  readily  be,  and  is,  in  fact, 
very  rarely  altered,  may  we  not  expect  a  conflict,  or  at  least 
a  want  of  harmony,  between'  law  and  coatom,  due  to  the 
constant  growth  of  the  one  and  the  immutability  of  the 
other  ? 

In  examining  this  point  one  must  distinguish  between  sub- 
jects on  which  the  Constitution  is  silent  and  subjects  on  which 
it  speaks.  As  regards  the  former  there  is  little  difficulty, 
Vsage  and  legislation  may  expand  the  Constitution  in  what 
way  they  please,  subject  only  to  the  control  of  public  opinion. 
The  courts  of  law  will  not  interfere,  because  no  provision  of 
the  Constitution  is  violated ;  and  even  where  it  may  be  thought 
that  an  act  of  Congress  or  of  the  executive  is  opposed  to  the 
spirit  of  the  ConstitutioUj  still,  if  it  falls  within  the  range 
of  tlie  discretion  which  these  authorities  have  received,  it  will 
not  be  questioned  by  the  judges." 

If,  on  the  other  hand,  either  congressional  legislation  or 
usage  begins  to  ti'encli  on  ground  which  tlie  Constitution 
expressly  covers,  the  question  at  once  arises  whether  such 
legislation  ia  valid,  or  whether  an  act  done  in  conformity 
with  such  usage  ia  legal.     Questions  of  this  kind  do  not  al- 

'■■IL  ia  an  axiom  !□  our  Juris  prudence  ihBt  an  Act  of  CongreBS  Ib  not 
lo  be  pranouaced  uncoDsilIutloasl  UQle»B  I.be  defect  o[  power  to  pass 
it  IB  BO  clear  Ba  to  sdmlt  of  tio  doubt.  Every  doubt  Is  to  be  regDlved 
Id  fBTOur  of  the  valldltj"  of  the  law.'— Swayne.  J.,  in  f.  8.  v.  RhudtM,  1 
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ways  come  before  the  courts,  and  if  they  do  r*'t  r  e  pre- 
sumption  is  in  favour  of  whatever  act  has  he'^tn  Aou  ■  r  Con- 
gress or  by  any  legally  constituted  authority  \  Uen.  how- 
ever, such  a  question  is  susceptible  of  judiciiJ  dt-t  nu  lation, 
and  is  actually  brought  before  a  tribunal,  the  i  '':vnal  is 
disposed  rather  to  support  than  to  treat  as  nulJ  t\n'  .,C"  done. 
Applying  that  expansive  interpretation  whiol)  1;..>  i  ^vailed 
since  the  war  as  it  prevailed  in  the  days  of  Ch.  ^-.rustiee 
Marshall,  the  Supreme  court  is  apt  to  find  g^^tiinii-  :•  •  mov- 
ing in  the  direction  which  it  perceives  public  'p^*Mon  -.o  have 
taken,  and  for  putting  on  the  words  of  the  Constitution  a 
sense  which  legalizes  what  Congress  has  enacted  or  custom 
approved.  When  this  takes  place  things  proceed  smoothly. 
The  change  which  circumstances  call  for  is  made  gently,  and 
is  controlled,  perhaps  modified,  in  its  operation. 

But  sometimes  the  courts  feel  bound  to  declare  some  statute, 
or  executive  act  done  in  pursuance  of  usage,  contrary  to  the 
Constitution.  What  happens?  In  theory  the  judicial  de- 
termination is  conclusive,  and  ought  to  check  any  further 
progress  in  the  path  which  has  been  pronounced  unconstitu- 
tional. But  whether  this  result  follows  will,  in  practice,  de- 
pend on  the  circumstances  of  the  moment.  If  the  case  is  not 
urgent,  if  there  is  no  strong  popular  impulse  behind  Congress 
or  the  President,  no  paramount  need  for  the  usage  which  had 
sprung  up  and  is  now  disapproved,  the  decision  of  the  courts 
will  be  acquiesced  in ;  and  whatever  tendency  towards  change 
exists  will  seek  some  other  channel  where  no  constitutional 
obstacle  bars  its  course.  But  if  the  needs  of  the  time  be 
pressing,  courts  and  Constitution  may  have  to  give  way.  SaJtis 
reipublicae  lex  suprema.  Above  that  supreme  written  law 
stands  the  safety  of  the  commonwealth,  which  will  be  secured, 
if  possible,  in  conformity  with  the  Constitution;  but  if  that 
be  not  possible,  then  by  evading,  or  even  by  overriding  the 
Constitution,*    This  is  what  happened  in  the  Civil  War,  when 

*In  a  remarkable  letter  written  to  Mr.  Hodges  (4th  April,  1M4), 
President  Lincoln  said:  ''My  oath  to  preserve  the  Constitutioii  Im- 
posed on  me  the  duty  of  preservingr  by  every  indispensable  means 
that  government,  that  nation,  of  which  the  Oonstitution  was  the  or- 
ganic law.    Was  it  possible  to  lose  the  nation  and  yet  preserve  the 
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men  said  that  they  would  break  the  Constitution  in  order  to 
preserve  it. 

Attempts  to  dieobey  the  Constitution  have  been  rare,  because 
the  fear  of  clashing  with  it  has  arrested  many  mischievous 
proposals  in  their  earlier  stages,  while  the  influence  of  public 
opinion  has  averted  possible  collisions  by  leading  the  courts 
to  lend  their  ultimate  sanction  to  measures  or  usages  which, 
liad  they  come  under  review  at  their  first  appearance,  might' 
have  been  pronounced  unconstitutional.''  That  collisions  have 
been  rare  is  good  evidence  of  the  political  wisdom  of  Ameri- 
can statesmen  and  lawyers.  But  politicians  in  other  countries 
will  err  if  they  suppose  that  the  existence  of  a  rigid  or  BU- 
jireme  constitution  is  enough  to  avert  collisions,  or  to  secure 
the  victory  of  the  fundamental  instrument.'  A  rigid  consti- 
tution resembles,  not  some  cliff  of  Norwegian  gneiss,  which 
bears  for  centuries,  unchanged,  the  lash  of  Atlantic  billows, 
bat  rather  a  sea-wall,  such  as  guards  the  seaside  promenade 
of  an  English  town,  whose  smooth  surface  resists  the  ordinary 
waves  and  currents  of  the  Channel,  but  may  he  breached  or 
washed  away  by  some  tremendous  tempest.  The  American 
Constitution  has  stood  unbroken,  because  America  has  never 
seen,  as  some  European  eonntries  have  seen,  angry  multitudes 
or  military  tyrants  bent  on  destroying  the  institutions  which 
barred  the  course  of  their  passions  or  ambition.  And  it  has 
also  stood  because  it  has  submitted  to  a  process  of  constant, 

CODBtltutioD?  Bf  eeaersl  law  We  and  limb  must  be  protected,  ret 
□rien  a  limb  muat  be  amputated  to  save  a  lite,  but  a  lire  Is  aever 
wiaely  KiTea  lo  aave  a  limb.  I  felt  that  meaaureB,  otherwlae  uneoo- 
mltutlonal.  misbt  bei^ome  lawful  by  bopoinlDg  Indlapeaiable  lo  tbo 
prcaervBtloD  of  the  Conatitutlan  through  the  preBervatlon  of  the  na- 
tion. Rlfthl  or  wrong,  I  aaaumecl  thiB  ([round,  and  now  avow  It,  I 
cOTild  not  feel  that  lo  the  beat  of  ray  ability  I  had  even  tried  la  pre- 
Ecrve  the  Constitution.  It,  lo  sstb  alaverj-,  or  any  minor  matter.  I 
should  penoit  tbe  wreck  of  governmeot.  country,  and  CoDstllullon 
a  1  together." 

'Such  aa  tbe  expenditure  of  vast  sums  oo  "Internal  ImproveineDts" 
and  the  assumption  of  wide  powers  over  Internal  comrounl  cat  Ions. 

'JudES  Cooley  aptly  ohaervea:  "If  the  great  meo  of  I78T  had  been 
living  a  little  later  Ihey  might  have  seen  In  the  experience  of  FraDoe 
that  the  most  carefully  prepared  and  popular  written  conatltutlDD  la 
not  more  secure  than  aoy  other  agaloat  sudden,  violent,  and  destruc' 
lore  easily  overturned  by  tho 
iitd  be  If  Its  prlDclples,  having 
i  people,  were  only  expressed 
o  the  South  Carolina  Bar  Auoclatlon. 
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though  Bometunes  scarcely  perceptible,    change    which    has 
adapted  it  to  the  conditions  of  a  new  age. 

The  solemn  determination  of  a  people  enacting  a  funda- 
mental law  by  which  they  and  their  descendants  shall  be 
governed  cannot  prevent  that  law,  however  great  the  rever- 
ence they  continue  to  profess  for  it,  from  being  worn  away 
in  one  part,  enlarged  in  another,  modified  in  a  third,  by  the 
ceaseless  action  of  influences  playing  upon  the  individuals  who 
compose  the  people.  Thus  the  American  Constitution  has 
necessarily  changed  as  the  nation  has  changed,  has  changed  in 
the  spirit  with  which  men  regard  it,  and  therefore  in  it^  own 
spirit.  To  use  the  words  of  the  eminent  constitutional  law- 
yer whom  I  have  more  than  once  quoted:  *We  may  think,^' 
says  Judge  Cooley,  "that  we  have  the  Constitution  all  before 
us;  but  for  practical  purposes  the  Constitution  is  that  which 
the  government,  in  its  several  departments,  and  the  people 
in  the  performance  of  their  duties  as  citizens,  recognize  and 
respect  as  such;  and  nothing  else  is.  .  .  .  Cervantes  says: 
Every  one  is  the  son  of  his  own  works.  This  is  more  em- 
phatically true  of  an  instrument  of  government  than  it  can 
possibly  be  of  a  natural  person.  What  it  takes  to  itself,  though 
at  first  unwarrantable,  helps  to  make  it  over  into  a  new 
instrument  of  government,  and  it  represents  'at  last  the  acts 
done  imder  it." 


CHAPTER  XXXV 


THE  RESULTS  OF  CONSTITUTIONAL  DEVELOPMEST 


E  have  seen  that  the  American  Oonstitution  has  changed, 
i  changing,  and  by  the  law  of  its  existence  must  continue 
to  change,  ip  its  substance  and  practical  working,"  even  when* 
its  words  remain  the  sanier  "Time  and  habit,"  said  Wash- 
ington, "are  at  least  as  necessary  to  fix  the  true  character 
of  government  as  of  other  human  institutions" ;'  and  while 
habit  fises  some  things,  time  remoulds  others. 

It  remains  to  ask  wliat  has  been  tlie  general  result  of  the 
changes  it  lias  snffered,  and  what  light  an  examination  of  ita 
history,  in  this  respect,  throws  upon  the  probable  future  of 
the  instrument  and  on  the  worth  of  Bigid  or  Supreme  con- 
stitutions in  general. 

The  Constitution  was  avowedly  created  as  an  instrument 
of  checks  and  balances.  Each  brancji  of  the  National  govern-  i 
ment  was  to  restrain  the  others,  and  maintain  the  equipoise 
of  the  whole.  The  legislature  was  to  balance  the  executive, 
and  the  judiciary  both.  The  two  Houses  of  the  legislature 
were  to  balance  one  another.  Tlie  National  government,  tak- 
ing all  its  branches  together,  was  balanced  against  the  State 
govemmfntp.  As  this  equilibrium  was  placed  under  the  pro- 
tection of  a  document,  unchangeable  save  by  tlie  people  them- 
selves, no  one  of  the  branches  of  the  National  government 
has  been  able  to  absorb  or  override  the  others,  as  the  House 
of  Commons  and  the  Cabinet,  itself  a  child  of  the  House 
of  Commons,  have  in  England  overridden  and  subjected  tlie 
rown  and  the  House  of  Lords.  Each  branch  maintains  its 
^  Varewell  Addreae,    ITth  September,   17M. 
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independence^    and    can,    within   certain   limits,    defy   the 
others. 

But  there  is  among  political  bodies  and  offices  (t.0.  the  per- 
sons who  from  time  to  time  fill  the  same  office)  of  necessity 
a  constant  strife,  a  straggle  for  existence  similar  to  that  whidi 
Mr.  Darwin  has  .shown  to  exist  among  plants  and  animals  7  and 
as  in  the  case  of  plants  and  animals,  so  also  in  the  political 
sphere  this  struggle  stimulates  each  body  or  office  to  exert 
its  utmost  force  for  its  own  preservation,  and  to  develop  its 
aptitudes  in  any  direction  wherein  development  is  possible.. 
Each  branch  of  the  American  government  has  striven  to  ex- 
tend its  range  and  its  powers;  each  has  advanced  in  certain 
directions,  but  in  others  has  been  restrained  by  the  equal  or 
stronger  pressure  of  other  branches.  I  shall  attempt  to  state 
the  chief  differences  perceptible  between  the  ideas  which  men 
entertained*  regarding  the  various  bodies  and  offices  of  the 
government  when  they  first  entered  life,  and  the  aspect  they 
now  wear  to  the  nation. 

The  President  has  developed  a  capacity  for  becoming,  in 
moments  of  national  peril,  something  like  a  Roman  dictator. 
He  is  in  quiet  times  no  stronger  than  he  was  at  first,  possibly 
weaker.  Congress  has,  in  some  respects,  encroached  on  him, 
yet  his  office  has  shown  that  it  may,  in  the  hands  of  a  trusted 
leader,  and  at  the  call  of  a  sudden  necessity,  rise  to  a  tre- 
mendous height. 

The  ministers  of  the  President  have  not  become  more  im- 
portant either  singly  or  collectively  as  a  cabinet.  Cut  off 
from  the  legislature  on  one  side,  and  fro?  ■  ••.■-  pf  'ple  on  the 
other,  they  have  been  a  mere  appendage  t*-  •:     •  *'n  - '  lent. 

The  Senate  has  come  to  press  heavily  •  .  the  ♦ :/( utive,  and 
at  the  same  time  has  developed  legislati  •'  i-nt*!  »ns  which, 
though  contemplated  in  the  Constitution  nkcj"  '  paratively 
rudimentary  in  the  older  days.  It  has,  in  x'^u^  jidgment  of 
American  publicists,  grown  relatively  stio^^j  t-  tli-ji  it  then 
was. 

'It  is  from  these  Ideas  that  one  must  start  1:^^  rfi(':ni>>i]is  such  a 
comparison,  because  to  endeavour  to  determii '^  >'ha*  '.b«3  powers  of 
each  body  and  person  really  were  would  Invoiv*'  u  l^n.;  und  diflloult 
inquiry. 


Results  i 


DEVELOPMENT 


The  Vice-President  of  tlie  United  States  has  become  even 
more  insignificajit  tlian  tlie  Con&tihiticm  seemed  to  make  him. 

On  the  other  hand,  the  Speaker  of  the  House  of  Repro- 
eentatives,  whom  the  Constitution  mentions  only  once,  and  on 
whom  it  bestows  no  powers,  has  now  secured  one  of  the  leading 
parts  in  the  piece,  and  can  affect  the  course  of  legislation  more 
than  any  other  single  person. 

An  oligarchy  of  chairmen  of  the  leading  committees  haa 
sprung  up  in  the  House  of  Representatives  as  a  consequence 
of  the  increasing  demands  on  its  time  and  of  the  working 
of  the  committee  aystern. 

The  Judiciary  was  deemed  to  be  making  large  strides  dar- 
ing the  first  forty  years,  because  it  eatablished  its  claim  to 
powers  which,  though  doubtless  really  granted,  had  been  but 
faintly  apprehended  in  17S9.  After  1830  the  development  of 
those  powers  advanced  more  slowly.  But  the  position  whicli 
the  Supreme  court  has  taken  in  the  scheme  of  government,  if 
it  be  not  greater  than  the  framers  of  tlie  Constitution  would 
have  wished,  is  yet  greater  than  they  foresaw. 

Although  some  of  these  changes  are  considerable,  they  are 
far  smaller  than  those  which  England  has  seen  pass  over  her 
government  since- 1?8S.  So  far,  therefore,  the  rigid  Consti- 
tution has  maintained  a-sort  of  equilibrium  between  the  vari- 
ouB  powers,  whereas  that  which  was  then  supposed  to  exist  in 
England  between  the  king,  the  peers,  the  House  of  Commons, 
«nd  the  people  (i.  «.  the  electors),  has  vanished  irrecoverably. 

In  the  other  struggle  that  haa  gone  on  in  America,  that 
"between  the  National  government  and  the  States,  the  results 
have  been  still  more  considerable,  though  the  process  of  change 
has  sometimes  been  interrupted.  During  the  first  few  decades 
after  I'l'SB  the  States,  in  spite  of  a  steady  and  often  angry 
jeaistance,  sometimes  backed  by  threats  of  secession,  foimd 
themselves  more  and  more  entangled  in  the  network  of  Fed- 
eral powers,  which  sometimes  Congress,  sometimes  the  Presi- 
dent, sometimes  the  Judiciary,  as  the  expounder  of  the  Consti- 
tution, flung  over  them.  Provisions  of  the  Constitution  whose 
bearing  had  been  inadequately  realized  in  the  first  instance, 
B  put  in  force  against  a  State,  and  when  once  put  io  i 
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became  precedents  for  the  future.  It  is  instructive  to  otacrve 
that  this  was  done  by  both  of  the  great  national  parties,  by 
those  who  defended  State  rights  and  preached  State  sover- 
eignty as  well  as  by  the  advocates  of  a  strong  central  govern- 
ment. For  the  former,  when  they  saw  the  opportunity  of 
eflfecting  by  means  of  the  central  legislative  or  executive  power 
an  object  of  immediate  party  importance,  did  not  hesitate  to 
put  in  force  that  central  power,  forgetful  or  heedless  of  the 
example  they  were  setting. 

It  is  for  tliis  reason  that  the  process  by  which  the  National 
government  has  grown  may  be  called  a  natural  ona  A  politi- 
cal force  has,  like  a  heated  gas,  a  natural  tendency  to  expan- 
sion, a  tendency  which  works  even  apart  from  the  knowledge 
and  intentions  of  those  through  whom  it  works.  In  the 
process  of  expansion  such  a  force  may  meet,  and  may  be 
checked  or  driven  back  by,  a  stronger  force.  The  expansive 
force  of  the  National  government  proved  ultimately  stronger 
than  the  force  of  the  States,  so  the  centralizing  tendency  pre- 
vailed. And  it  prevailed  rot  so  much  by  the  conscious  pur- 
pose of  the  party  disposed  to  favour  it,  as  through  the  inher- 
ent elements  of  strength  which  it  possessed,  and  the  favouring 
conditions  amid  which  it  acted,  elements  and  conditions  large- 
ly irrespective  of  either  political  party,  and  operative  under 
the  supremacy  of  the  one  as  well  as  of  the  other.  Now  and 
then  the  centralizing  process  was  checked.  Georgia  d^ed 
the  Supreme  court  in  1830-32,  and  was  not  made  to  bend 
because  the  executive  sided  with  her.  South  Candina  defied 
Congress  and  the  President  in  1832,  and  the  issue  was  set- 
tled by  a  compromise.  Acute  foreign  observers  then,  and 
often  during  the  period  that  followed,  predicted  the  dissolu- 
tion of  the  Union.  For  some  years  before  the  outbreak  of 
the  Civil  War  the  tie  of  obedience  to  the  National  government 
was  palpably  loosened  over  a  large  part  of  the  country.  But 
during  and  after  the  war  the  former  tendency  resumed  its 
action,  swifter  and  more  potent  than  before. 

A  critic  may  object  to  the  view  here  presented  by  remarking 
that  the  struggle  between  the  National  government  and  the 
States  has  not,  as  in  the  case  of  the  struggles  between  differ* 
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ent  branches  of  the  National  government,  proceeded  merely 
by  the  natural  development  of  the  Constitution,  but  has  been 
accelerated  by  specific  changes  in  the  Constitution,  viz.,  thoBc 
made  by  the  three  last  amendments. 

This  is  true.  But  the  dominance  of  the  centralizing  tfin- 
dencies  is  not  wholly  or  even  mainly  due  to  those  amendments. 
It  had  begun  before  them.  It  would  have  come  about,  though 
less  completely,  without  them.  It  has  been  due  not  only  to 
these  amendments,  but  also — ■ 

To  the  extensive  interpretation  by  the  judiciary  of  the 
powers  which  the  Constitution  vests  in  the  National 
government. 
To  the  passing  by  Congress  of  statutes  on  topics  not  exclu- 
sively reserved  to  the  States,  statutes  which  have  sen- 
sibly narrowed  the  field  of  State  action. 
w  ,  To  exertions  of  executive  power  which,  having  been  ap- 

■  proved  by  the  people,  and  not  condemned  by  the  courts, 
B  have  passed  into  precedents. 

■  These  have  been  the  modes  in  which  the  centralizing  ten- 
dency has  shown  itself  and  prevailed.  What  have  been  the 
underlying  causes? 

They  belong  to  history.  They  are  partly  economical,  partly 
moral.  Sleam  and  electricity  liave  knit  the  various  parts  of 
the  country  closely  together,  have  made  each  State  and  group 
of  States  more  dependent  on  its  neighbours,  have  added  to 
the  matters  in  which  the  whole  coimtry  benefits  by  joint  action 
and  uniform  legislation.  The  power  of  the  National  govern- 
ment to  stimulate  or  depress  commerce  and  industries  by 
tariff  legislation  has  given  it  a  wide  control  over  the  material 
prosperity  of  part  of  the  Union,  till  "the  people,  and  especially 
the  trading  and  manufacturing  classes,  came  to  look  more  and 
more  to  the  national  capital  for  what  enlists  their  interests, 
and  less  and  less  to  the  capital  of  their  own  State.  ...  It 
is  the  nation  and  not  tlie  State  that  is  present  to  the  imagina- 
tion of  the  citizens  as  sovereign,  even  in  the  States  of  Jeffer- 
son and  Calhoun.  .  .  .  The  Constitution  as  it  is,  and  the 
Union  as  it  was,  can  no  longer  be  the  party  watchword-  There 
is  a  new  Union,  with  new  grand  features,  but  with  new  en- 
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grafted  evik."'  There  has  grown  up  a  pride  in  the  nati(Hial 
flagy  and  in  the  national  government  as  representing  national 
unity.  In  the  North  there  is  gratitude  to  that  government 
as  the  power  that  saved  the  Union  in  the  Civil  War;  in  the 
South  a  sense  of  the  strength  which  Congress  and  the  Presi- 
dent then  exerted ;  in  both  a  recollection  of  the  immense  scope 
which  the  war  powers  took  and  might  take  again.  All  over 
the  country  there  is  a  great  army  of  Federal  oflBceholders 
who  look  to  Washington  as  the  centre  of  their  hopes  and  fears. 
As  the  modes  in  and  by  which  these  and  other  similar  causes 
can  work  are  evidently  not  exhausted,  it  is  clear  that  the 
development  of  the  Constitution  as  between  the  nation  and 
the  States  has  not  yet  stopped,  and  present  appearances  sug- 
gest that  the  centralizing  tendency  will  continue  to  prevail. 

How  does  the  inquiry  we  have  been  conducting  affect  the 
judgment  to  be  passed  upon  the  worth  of  rigid  constitutions, 
t.  e.  of  written  instruments  of  government  emanating  from 
an  authority  superior  to  that  of  the  ordinary  legislature  ?  The 
question  is  a  grave  one  for  European  coimtries,  which  seem 
to  be  passing  from  the  older  or  flexible  to  the  newer  or  rigid 
type  of  constitutions. 

A  European  reader  who  has  followed  the  facts  stated  in 
the  last  foregoing  chapters  may  be  inclined  to  dismiss  the 
question  summarily.  "Rigid  Constitutions,"  he  will  say,  "are, 
on  your  own  showing,  a  delusion  and  a  sham.  The  American 
Constitution  has  been  changed,  is  being  changed,  will  con- 
tinue to  be  changed,  by  interpretation  and. usage.  It  is  not 
what  it  was  even  thirty  years  ago ;  who  can.  tell  what  it  will 
be  thirty  years  hence?  If  its  transformations  are  less  swift 
than  those  of  the  English  Constitution,  this  is  only  because 
England  has  not  even  yet  so  completely  democratized  herself 
as  America  had  done  half  a  century  ago,  and,  therefore,  there 
has  been  more  room  for  change  in  England!  If  the  existence 
of  the  fundamental  Constitution  did  not  prevent  violent 
stretches  of  executive  power  during  the  war,  and  of  legisla- 
tive power  after  as  well  as  during  the  war,  will  not  its  paper 
guarantees  be  trodden  under  foot  more  recklessly  the  next 

•Cooley,  HUtory  of  Michigan, 
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time  a  crisia  arrives?  It  was  intended  to  protect  not  only 
the  States  against  the  central  govemmeiit,  not  only  each 
branch  of  the  government  against  the  other  branches,  but 
the  people  against  themselves ;  that  is  to  say,  the  people  as  a 
whole  against  the  impulses  of  a  transient  majority.  What 
becomes  of  this  protection  when  you  admit  that  even  the 
Supreme  court  is  influenced  by  public  opinion,  which  is  only 
another  name  for  the  reigning  sentiment  of  tlie  moment  ?  If 
every  one  of  the  checks  and  safeguards  contained  in  the  docu- 
ment may  be  overset,  if  all  taken  together  may  be  overset, 
where  are  the  boasted  guarantees  of  the  fundamental  law? 
Evidently  it  stands  only  because  it  is  not  at  present  assailed. 
It  is  like  the  walls  of  Jericho,  tail  and  stately,  but  ready  to" 
fall  at  the  blast  of  the  trumpet.  It  is  worse  than  a  delusion : 
it  is  a  snare;  for  it  lulls  the  nation  into  a  fancied  security, 
seeming  to  promise  a  stability  for  the  institutions  of  govern- 
ment, and  a  respect  for  the  rights  of  the  individual,  which 
are,  in  fact,  baseless.  A  flexible  constitution  like  that  of 
England  is  really  safer,  because  it  practises  no  similar  deceit, 
but  by  warning  good  citizens  that  the  welfare  of  the  com- 
monwealth depends  always  on  themselves,  and  themselves  only, 
stimulates  them  to  constant  efforts  for  the  maintenance  of 
their  own  rights  and  the  deepest  interests  of  society." 

Thia  statement  of  the  case  errs  as  much  in  one  direction 
by  undervaluing,  as  common  opinion  errs  by  overvaluing,  the 
stability  of  rigid  constitutions.  They  do  not  perform  all 
that  the  solemnity  of  their  wording  promises.  But  they  are 
not,  therefore,  useless. 

To  expect  any  form  of  words,  however  weightily  conceived, 
with  whatever  sanctions  enacted,  permanently  to  restrain  tlie 
passions  and  interests  of  men  is  to  exjiect  the  impossible., 
Beyond  a  certain  point  you  cannot  protect  the  people  against 
themselves  any  more  than  you  can,  to  use  a  familiar  Ameri- 
can expression,  lift  yourself  from  the  ground  by  your  own 
boot-straps.  Laws  sanctioned  by  the  overwhelming  physical 
power  of  a  despot,  laws  sanctioned  by  supernatural  terrors 
whose  reality  no  one  doubted,  have  failed  to  restrain  those 
^■Mieions  in  ages  of  slavery  and  superstition.     The  world  is 
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not  BO  much  advanced  tliat  in  this  age  laws,  even  the  best  and 
moat  venerable  laws,  will  of  tliemselvos  command  obedience. 
Conatitutions  which  in  quiet  times  change  gradually,  peace- 
fully, almost  imperceptibly,  must  in  times  of  revolution  be 
changed  more  boldly,  some  provisions  being  sacrificed  for  the 
sake  of  the  rest,  as  inariuers  throw  overboard  part  of  the  cargo 
in  a  storm  in  order  to  save  the  other  part  with  the  ship  her- 
self. To  cling  to  the  letter  of  a  Constitution  when  the  welfare 
of  the  country— for  whose  sake  the  Constitution  exists — is 
at  stake,  would  be  to  seek  to  preserve  life  at  the  coat  of  all 
that  makes  life  worth  having — propter  vilam  vivendi  perdere 
causas, 

"^T^evertholees,  the  rigid  Constitution  of  the  United  States 
has  rendered,  and  renders  now,  inestimable  services.  It  op- 
poses obstacles  to  rash  and  hasty  change.  It  secures  time 
for  deliberation.  It  forces  the  people  to  think  seriously  before 
they  alter  it  or  pardon  a  transgression  of  it.  It  makes  legia- 
laturee  and  statesmen  slow  to  overpass  their  legal  powers, 
slow  even  to  propose  measures  which  the  Constitution  seems 
to  disapprove.  It  tends  to  render  the  inevitable  process  of 
modification  gradual  and  tentative,  the  result  of  admitted  and 
growing  necessities  rather  than  of  restless  impatience.  It  alto- 
gether prevents  some  changes  whieli  a  temporary  majority 
may  clamour  for,  but  which  will  have  ceased  to  be  demanded 
before  the  barriers  interposed  by  the  Constitution  have  been 
overcome.* 

It  does  still  more  than  this.  It  forms  the  mind  and  tem- 
per of  the  people.  It  trains  them  to  habits  of  legality.  It 
strengthens  their  conservative  instincts,  their  sense  of  the 
value  of  stability  and  permanence  in  political  arrangements.' 


par Uajne Dior;  cbiuise. 
volume. 

'An  lllUBlratloD  of  whBl  I  meBii  Is  afforded  by  Ibe  blBtorr  o(  tbe 
Roman  private  lav.  Thai  law  surpassed  the  laws  ol  oil  other  uicienL 
States  oblefly  owing  (o  the  cooaervatlve  temper  and  babfta  of  the 
Roman  people  and  the  Romati  lawyers.  These  conservative  hablU 
e  loTBely  due  to  the  tacl  that  early  Id  the  history  of  ibe  RepabBC 


LiHtoinary  law  □ 
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It  makes  them  feel  that  to  comprehend  their  supreme  instru- 
ment of  government  is  a  personal  duty,  incumbent  on  each 
one  of  them.  It  familiarizes  them  with,  it  attaches  them  by 
ties  of  pride  and  reverence  to,  those  fundamental  truths  on 
which  the  Constitution  is  based. 

These  are  enormous  services  to  render  to  any  free  country, 
but  above  all  to  one  wliich,  more  than  any  other,  is  governed 
not  by  the  men  of  rank  or  wealth  or  special  wisdom,  but  by 
public  opinion ;  that  is  to  say,  by  the  ideas  and  feelings  of  the 
people  at  large.  In  no  country  were  swift  political  changes 
so  much  to  be  apprehended,  because  nowhere  has  material 
growth  been  so  rapid  and  immigration  so  enormous.  In  none 
might  the  politicjJ  character  of  the  people  have  seemed  more 
likely  to  be  bold  and  prone  to  innovation,  because  their  na- 
tional existence  began  with  a  revolution,  which  even  now  lies 
only  a  century  behind.  That  none  has  ripened  into  a  more 
prudently  conservative  temper  may  be  largely  ascribed  to 
the  influence  of  the  famous  instrument  of  1789,  which,  en- 
acted in  and  for  a  new  republic,  summed  up  so  much  of  what 
was  best  in  the  laws  and  customs  of  an  ancient  monarchy. 

a  sort  of  code,  the  so-called  Law  of  the  Twelve  Tables.  The  existence 
of  this  code,  which  summed  up  the  law  in  a  concise  and  impressive 
form,  and  which  had  stood  almost  unmodified  for  several  generations 
before  the  need  of  modifying  it  began  to  be  felt,  caused  legal  changes 
— and  these  necessarily  became  frequent  when  the  nation  had  begun 
to  extend  its  dominions,  and  to  grow  in  commerce,  wealth,  and  civili- 
zation— to  be  made  in  a  cautious  and  gradual  way,  here  a  little  and 
there  a  little,  so  that  continuity  was  preserved,  failures  abandoned, 
the  results  of  successful  experiments  secured.  Thus  development, 
while  slower,  became  surer  and  better  rooted  in  the  sentiments 
of  the  people,  who  were  themselves  educated  into  a  reverential  regard 
for  the  law,  and  taught  to  abstain  in  practice  from  the  imprudent  ex- 
ercise of  that  power  of  swift  legislation  which  they  all  along 
possessed. 


PART  II 

THE  STATE  GOVERNMENTS 


CHAPTER  XXXVI 


I 


NATUBE  OP  THE  AMEKICAN  STATE 

From  the  study  of  the  National  government  we  may  go  on 
to  exam  in  e  that  of  the  several  States  which  make  up  the 
Union,  This  is  the  part  of  the  American  political  system 
which  has  received  least  attention  both  from  foreign  and  from 
native  writers.  Finding  in  tlie  Federal  President,  Cabinet, 
and  Congress  a  government  superficially  resembling  those  of 
their  own  countries,  and  seeing  the  Federal  autliority  alone 
active  in  international  relations,  Europeans  have  forgotten 
and  practically  ignored  the  State  governments,  to  which  their 
own  experience  supplies  few  parallels,  and  on  wliose  workings 
the  intelligence  published  on  their  side  of  the  ocean  seldom 
throws  light.  Even  the  European  traveller  who  makes  the 
six  or  seven  days'  run  across  the  American  continent,  from 
New  York  via  Philadelphia  and  Chicago  to  San  Francisco, 
though  he  passes  in  this  journey  of  3,000  miles  over  the  ter- 
ritories of  eleven  self-governing  commonwealths,  hardly  no- 
tices the  fact.  He  uses  one  coinage  and  one  post  oiEee ;  he  Ib 
Btopped  by  no  custom  houses:  he  sees  no  officials  in  a  State  , 
livery;  he  thinks  no  more  of  the  difference  of  JTirisdictions 
than  the  passenger  from  London  to  Liverpool  does  of  the 
coimtiea  traversed  by  the  line  of  the  North-Western  Railway. 
So,  too,  our  best  informed  English  writers  on  the  science  of 
politics,  while  discussing  copiously  the  relation  of  the  Ameri- 
can States  to  the  central  authority,  have  failed  to  draw  on 
the  fund  of  instruction  which  lies  in  the  study  of  State  Gov- 
ernments themeelvea.  Mill,  in  his  Representative  Government, 
scarcely  refers  to  them.    Mr.  Freeman,  in  his  learned  essays, 
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Sir  H.  Maine,  in  his  ingenious  book  on  Popular  Government. 
pass  by  phenomena  which  would  have  admirably  illuatrated 
some  of  their  reasonings. 

American  publicists,  on  the  other  hand,  have  been  too  mvA 
absorbed  in  the  study  of  the  Federal  system  to  bestow  mndt 
thought  on  t!i&  State  goveromenta.  The  latter  seem  to  tbem 
the  most  simple  and  obvious  things  in  tlie  world,  while  fte 
former,  which  has  been  the  battle-ground  of  their  political 
parties  for  a  century,  excites  the  keenest  interest,  and  ia, 
indeed,  regarded  as  a  sort  of  mystery,  on  which  all  the  le- 
sourccs  of  their  metaphysical  subtlety  and  legal  knowledge 
may  well  be  expended.  Thus,  while  the  dogmas  of  State  war- 
ereignty  and  State  rights,  made  practical  by  the  great  stng^e 
over  slavery,  have  been  discussed  with  eictraordinary  zetl  and 
acumen  by  three  generations  of  men,  the  chnrncter,  power,  and 
working  of  the  States  as  separate  self-governing  bodies  have 
received  little  attention  or  illustration.  Yet  they  are  full  of 
interest,  and  he  who  would  understand  the  changes  that  have 
passed  on  the  American  democracy  will  find  far  more  instruc- 
tion in  a  study  of  the  State  governments  than  of  the  Federal 
Constitution.  The  materials  for  this  study  are,  unforhmately, 
at  least  to  a  European,  either  inaccessible  or  unmanageable. 
They  consist  of  constitutions,  statutes,  the  records  of  the  , 
debates  and  proceedings  of  constitutional  conventions  and 
legislatures,  the  reports  of  officials  and  commissionere,  to- 
gether with  that  continuous  transcript  and  picture  of  current 
public  opinion  which  the  files  of  newspapers  supply.  Of  these 
sources,  only  one,  the  constitutions,  is  practically  available  to 
a  person  writing  on  this  side  of  the  Atlantic.  To  be  able  to 
use  the  rest  one  must  go  to  the  State  and  devote  one's  self 
there  to  these  original  authorities,  correcting  them,  where  pos- 
Bible,  by  the  recollections  of  living  men.  It  might  have  been 
expected  that  in  most  of  the  States,  or  at  least  of  the  older 
States,  persons  would  have  been  found  to  write  political, 
and  not  merely  antiquarian  or  genealogical,  State  histories. 
describing  the  political  career  of  their  respective  communi- 
ties, and  discussing  the  questions  on  which  political  contest! 
have  turned.    £ut  this  bos  been  done  in  eompanitiTe^ 
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IiBEtanceB,  so  that  the  European  inquirer  finds  a  scanty  meas-  ' 
lire  of  the  assiatance  which  he  wouid  naturally  have  expected 
from  previous  labourers  in  thia  field.'  I  call  it  a  field:  it  is 
rather  a  primeval  foreat,  where  the  vegetation  is  rank,  and 
through  which  scarcely  a  trail  has  yet  been  cut.  The  new 
historical  school  which  is  growing  up  at  the  leading  American 
universities,  and  has  already  done  excellent  work  on  the  ear- 
lier history  of  the  Eastern  States,  will  doubtless  ultimately 
gra.pple  with  this  task;  in  the  meantime,  the  difficulties  I 
have  stated  must  be  my  excuse  for  treating  this  brancli  of 
my  subject  with  a  brevity  out  of  proportion  to  its  real  interest 
and  importance.  It  is  better  to  endeavour  to  bring  into  relief 
a  few  leading  features,  little  understood  in  Europe,  than  to 
attempt  a  detailed  account  which  would  run  to  inordinate 
length. 

The  American  State  is  a.  peculiar  organism,  unlike  any- 
thing in  modem  Europe,  or  in  the  ancient  world.  The  only 
parallel  is  to  be  found  in  the  cantons  of  Switzerland,  ths 
Switzerland  of  our  own  day,  for  until  1815,  if  one  ought  not 
rather  to  say  until  1848,  Switzerland  was  not  so  much  a  nation 
or  a  state  as  a  league  of  neighbour  commonwealths.     But 

N Europe,  and  particularly  England,  so  persistently  ignores  the 
llistory  of  Switzerland,  that  most  instructive  patent  museum 
fd  politics,  apparently  only  because  she  is  a  smaJl  country, 
and  because  people  go  there  to  see  lakes  and  to  climb  moun- 
tains, that  I  should  perplex  instead  of  enlightening  the 
reader  by  attempting  to  illustrate  American  from  Swiss 
phenol 

Let  me  attempt  to  sketch  the  American  States  aa  separate  ' 
political  entities,  forgetting  for  the  moment  that  they  are  alao  | 
parts  of  a  Federation. 

There  are  forty-two  States  in  the  American  Union,  varying 
in  size  from  Texas,  with  an  area  of  2G5,780  square  miles,  to 
Rhode  Island,  with  an  area  of  1,250  Bf|uare  miles;  and  in 


been  besun  undfr  the  title  of  Jmtriean  Commonvifallht.    Of  the  rol- 
umeB  that  have  already  appeared  aome  possesa  high  merit;   but  they 
do  not  alvays  bring  the  narrative  down   to  thos?  very  recent   time* 
_Vblct  ore  noBt  iQstructlve  to  tbe  student  of  exlstlas  iDstltiUloiia. 
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population  from  New  York,  witli  5,082,871  inhabitants,  to 
Nevada,  with  62,266.'  That  is  to  eay,  the  largest  State  a 
much  larger  than  either  France  or  the  Germanic  Empire;  flie 
most  populous  much  more  populous  than  Sweden,  or  Portu- 
gal, or  Denmark;  while  the  BinalleBt  is  smaller  than  War- 
wickshire or  Corsica,  and  the  least  populous  less  populonis 
than  the  parish  of  Clerkenwell  in  London  (69,076),  or  the 
town  of  Greenock  in  Scotland  (65,884).  Coneidering  not 
only  these  differences  of  size,  but  the  differences  in  the  den- 
sity of  population  (which  in  Nevada  is  .6,  and  in  Oregon  1.8 
to  the  square  mile,  while  in  Rhode  Island  it  is  254,9,  and  in 
Massachusetts  221,8  to  the  square  mile) ;  in  its  character 
(in  South  Carolina  the  blacks  are  604,333  against  3S1,105 
whites,  in  Mississippi  650,291  against  479,398  whites)  ;  in  its 
birthplace  (in  North  Carolina  the  foreign-bom  persona  are 
less  than  ^^  of  the  population,  in  California  more  than 
J) ;  in  the  occupations  of  the  people,  in  the  amount  of  accu- 
mulated wealth,  in  the  proportion  of  educated  percons  to  the 
rest  of  the  community,— it  is  plain  that  immense  differences 
might  be  looked  for  between  the  aspects  of  ])oIitic8  and  conduct 
of  government  in  one  State  and  in  another. 

Be  it  also  remembered  that  the  older  colonies  had  different 
historical  origins.  Virginia  and  North  Carolina  were  unlike 
Massachusetts  and  Connecticut ;  New  York,  Pennsylvania,  and 
Maryland  different  from  both ;  while  in  recent  limes  the 
stream  of  European  immigration  has  filled  some  States  with 
Irishmen,  others  with  Germans,  others  with  Scandinavians, 
and  has  left  most  of  the  Southern  States  wholly  untouched. 

Nevertheless,  the  form  of  government  is,  in  its  main  out- 
lines, and  to  a  large  extent  even  in  its  actual  working,  Uie 
same  in  all  these  forty-two  republics,  and  the  differences,  in- 
structive as  they  are,  relate  to  points  of  secondary  conse- 
quence. 

The  States  fall  naturally  into  live  gronps: 

The  New    England    States — Massachusetts,     Connecticut, 
Rhode  Island,  New  Hampshire,  Vermont,  Maine. 
"The  population  of  Nevada  bSB  declined  aloce  the  cei 
iB  DOW  probKblr  little  over  40,000,  while  that  of  New  Ti 
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The  Middle  States — New  York,  New  Jersey,  Pennsylvania, 

Delaware,"  Maryland,  Ohio,  Indiana.* 
The  Southern,  or  old  Slave  States — Virginia,  West  Vir- 
ginia (separated  from  Virginia  during  the  war).  North 
Carolina,  South  Carolina,  Georgia,  Alabama,  Florida, 
Kentucky,  Tennessee,  Mississippi,  Louisiana,  Arkansaa, 
Missouri,  Tesas. 
The  Northwestern  States — Michigan,  Illinois,  WiBconain, 
Minnesota,  Iowa,  Nebraska,  Kansas,  Colorado,  North 
Dakota,  South  Dakota,  Montana." 
The  Pacific  States — California,  Nevada,  Oregon,  Waahing- 

ton. 
Each  of  these  groups  has  something  distinctive  in  the  char- 
acter of  its  inhabitants,  whicli  is  reflected,  though  more  faintly 
DOW  than  formerly,  in  the  character  of  its  government  and 
politics. 

New  England  is  the  old  home  of  Puritanism,  the  traces 
whereof,  though  waning  under  the  influence  of  Irish  and 
French -Canadian  immigration,  are  by  no  means  yet  extinct. 
The  Southern  States  will  long  retain  the  imprint  of  slavery, 
not  merely  in  the  presence  of  a  host  of  negroes,  but  in  the 
degradation  of  the  poor  white  population,  and  in  certain  at- 
tributes, laudable  as  well  as  regrettable,  of  the  ruling  class. 
The  Nortliwest  is  the  land  of  hopefulness,  and  consequently  of 
bold  experiments  in  legislation :  its  rural  inliabitants  have  the 
honesty  and  thu  narrow-mindedness  of  agriculturists.  The 
Pacific  West,  or  rather  California  and  Nevada,  for  Oregon  and 
Washington  belong  in  character  to  the  Upper  Mississippi  or 
Northwestern  group,  tinges  the  energy  and  sanguine  good- 
nature of  the  Westerns  with  a  speculative  recklessness  natural 
to  mining  communities,  where  great  fortunes  have  rapidly 
grown  and  vanished,  and  into  which  elements  have  been  Bud- 

■Delawaro  and  Marylaod  were  Stave  Statea.  but  did  not  secede,  and 
are  In  some  respecta  to  be  classed  rather  vltb  llie  Middle  than  with 
tUo  Soulhern  group,  bh  Indeed  are  Weat  VIrelDia  and  Missouri,  p«r- 
bapa  even  Tennessee   and  Kentucky. 

'Ohio  and  iDdlaaa  are  becoming  rather  Middle  than  Western,  but 
many  people  would  still  clssa  thein  amonB  WeBlem  Stales. 

"Tbe  Dakotas,  Montana,  and  Washington  have  now  (October.  IggS) 
become  Btales, 
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(lenly  swept  together  from  every  [lai-t  of  the  world,  fts  a  VaAj 
Mountain  rainstorm  fills  the  bottom  of  a  valley  with  sand  and 
pebbles  from  all  the  surrounding  heights. 

As  the  dissimilarity  of  population  and  of  external  condi- 
tions seems  to  make  tor  a  diversity  of  constitutional  and 
political  arrangements  between  the  States,  bo  also  does  the 
large  measure  of  legal  independence  which  each  of  them 
enjoys  under  the  Federal  Constitution.  No  State  can,  as  a 
commonwealth,  politically  deal  witJi  or  aet  upon  any  other 
State.  No  diplomatic  relations  can  exist,  nor  treaties  be 
made,  between  States;  no  coercion  can  be  exercised  by  one 
upon  another.  And  although  the  government  of  the  Union 
can  act  on  a  State,  it  rarely  does  act.  and  then  only  in  certain 
strictly  limited  directions,  which  do  not  touch  the  inner  politi- 
cal life  of  the  commonwealth. 

Let  UB  pass  on  to  consider  the  circumstances  which  •work 
for  uniformity  among  the  States,  and  work  more  poverfoll; 
as  time  goes  on. 

He  who  looks  at  a  map  of  the  Union  will  be  struck  by  the 
fact  that  so  many  of  the  boundary  lines  of  the  Statea  are 
straight  lines.  Those  lines  tell  the  same  tale  as  the  geomet- 
rical plans  of  cities  like  St.  Petersburg  or  Washington,  where 
every  street  runs  at  the  same  angle  to  every  other.  The  States 
are  not  natural  growths.  Their  boundaries  are,  for  the  most 
part,  not  natural  boundaries,  fixed  by  mountain  ranges,  nor 
even  historical  boimdarius  due  to  a  series  of  e^'ent^,  but  purely 
artificial  boundaries,  determined  by  an  authority  which  carved 
the  national  territory  into  strips  of  convenient  size,  as  a 
building  company  lays  out  its  suburban  lots.  Of  the  States 
subsequent  to  the  original  thirteen,  California  is  the  only 
one  with  a  genuine  natural  boundary,  finding  it  in  the  chain 
of  the  Sierra  Nevada  on  the  east  and  the  Pacific  Ocean  on 
the  west.  No  one  of  these  later  States  can  be  regarded  as 
a  naturally  developed  political  organism.  They  are  trees 
planted  by  tlie  forester,  not  self-sown  with  the  help  of  the 
eeed-Bcatteriug  wind.  This  absence  of  physical  lines  of  de- 
marcation has  tended,  and  must  tend,  to  prevent  the  growth 
of  local  distinctions.    Nature  herself  seems  to  have 
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the  MisBiBHippi  basin,  as  plie  has  deeignet!  the  unbroken  levels 
of  Russia,  to  be  the  dwelling  place  of  one  people. 

Each  State  makes  its  own  Constitution ;  that  is,  the  people 
agree  on  their  form  of  government  for  themselves,  with  no 
interference  from  the  other  States  or  from  the  Union.  This 
form  is  subject  to  one  condition  only:  it  must  be  republican.* 
But  in  each  State  the  people  who  make  the  constitution  have 
lately  come  from  other  States,  where  they  have  lived  under 
and  worked  constitutions  which  are,  to  their  eyes,  the  natural 
and  almost  neccBsary  model  for  their  new  State  to  follow; 
and  in  the  absence  of  an  inventive  spirit  among  the  citizenB, 
it  was  the  obvious  course  for  the  newer  States  to  copy  the 
organizations  of  the  older  States,  especially  aa  these  agreed 
with  certain  familiar  features  of  the  Federal  Constitution. 
Hence  the  outlines,  and  even  the  phrases,  of  the  elder  con- 
Btitutions  reappear  in  those  of  the  more  recently  formed 
States.  The  precedents  set  by  Virginia,  for  instance,  had 
much  influence  on  Tennessee.  Alabama,  Mississippi,  and  Flor- 
ida, when  they  were  engaged  in  making  or  amending  their 
constitutions,  during  the  early  part  of  this  century. 

Nowhere  is  population  in  such  constant  movement  as  in 
America.  In  some  of  the  newer  States  only  one-fourth  or 
one-fifth  of  the  inhabitants  are  natives  of  the  United  States. 
Many  of  the  townsfolk,  not  a  few  even  of  the  fanners,  have 
been  till  lately  citizens  of  some  other  State,  and  will,  perhaps, 
soon  move  on  farther  west.  These  Western  States  are  like  a 
chain  of  lakes  through  which  there  flows  a  stream  which 
mingles  the  waters  of  the  higher  with  those  of  the  lower.  In 
such  a  constant  flux  of  population  local  peculiarities  are  not 
readily  developed,  or,  if  they  have  grown  up  when  the  district 
was  still  isolated,  they  disappear  as  the  country  becomes 
filled.  Each  State  takes  from  its  neighbours  and  gives  to 
its  neighbours,  ao  that  the  process  of  assimilation  is  always 
going  on  over  the  whole  wide  area. 

Still  more  important  is  the  influence  of  railway  comuiuni- 

"The  case  of  Ranaas  Immediately  before  the  War  of  SeceaHlon.  and 
(he  csaea  of  the  rpbel  Slates,  wlilcli  were  doC  readmitted  alter  the  war 
till  tber  Iiad  accepted  the  constitutional  ameadmeDls  forblddliiK  sla- 
JUiy  »nd  protecttpE  tbe  frcodmoD.  are  quite  exceptional  cases. 
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cation,  of  newspapers,  of  the  telegraph.  A  Greek  city  like 
Samoa  or  Mitylene,  holding  iier  own  island,  preserved  a  dis- 
tinctive character  in  spite  of  commercial  intercourse  and  tJi* 
Bway  of  Athens,  A  Swiss  canton  like  TJri  or  Appenzell,  en- 
trenched behind  its  mountain  ramparts,  remains,  even  now, 
under  the  strengthened  central  government  of  the  Sviss  na- 
tion, unlike  its  neighbours  of  the  loiyer  country.  But  an 
American  State  traversed  by  great  trunk  lines  of  railway,  ami 
depending  on  the  markets  of  the  Atlantic  cities  and  of  Europe 
for  tiie  sale  of  its  grain,  cattle,  bacon,  and  minerals,  ia  at- 
tached by  a  hundred  always  tightening  ties  to  other  States, 
and  touched  by  tJieir  weal  or  woe  as  nearly  as  by  what  befalls 
within  its  own  limits.  The  leading  newspapers  are  read  over 
a  vast  area.  The  inhabitants  of  each  State  know  every  morn- 
ing the  evente  of  yesterday  over  the  whole  Union. 

Finally,  the  political  parties  are  tlie  same  in  all  the  States. 
The  tenets  (if  any)  of  each  party  are  the  same  everywhere, 
their  methods  the  same,  their  leaders  the  same,  although,  of 
course,  a  prominent  man  enjoys  especial  influence  in  his  wwn 
State.  Hence,  State  polities  are  largely  swayed  by  force* 
and  motives  external  to  the  particular  State,  and  common  to 
the  whole  country,  or  to  great  sections  of  it;  and  the  growth 
of  local  parties,  the  emergence  of  local  issues  and  develop- 
ment of  local  political  schemes,  are  correspondingly  restrained. 

These  considerations  explain  why  the  States,  notwithstand- 
ing the  original  diversities  between  some  of  them,  and  the 
wide  scope  for  political  divergence  which  they  all  enjoy  under 
the  Federal  Constitution,  are  so  much  less  dissimilar  and  lees 
peculiar  than  might  have  been  expected.  European  states- 
men have  of  late  years  been  accustomed  to  think  of  federalism 
and  local  autonomy  as  convenient  methods  either  for  recognis- 
ing and  giving  free  scope  to  the  sentiment  of  nationality  vrbidi 
may  exist  in  any  part  of  an  empire,  or  for  meeting  the  n«d 
for  local  institutions  and  distinct  legislation  which  may  ariw 
from  differences  between  such  a  part  and  the  rest  of  th^ 
empire.  It  is  one  or  olher  or  both  of  these  reasons  that  have 
moved  statesmen  in  such  cases  as  those  of  Finland  in  her 
relations  to  Bussta,  Hungary  in  her  relations  to   Q«nu 
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Austria,  Iceland  in  her  relations  to  Denmark,  Bulgaria  in  her 
relations  to  the  Turkish  Sultan,  Ireland  in  her  relations  to 
the  United  Kingdom.  But  the  final  causes,  so  to  speak,  of  the 
recognition  of  the  States  of  the  ^Vinericao  Union  as  autono- 
mous coDimonweahhs,  have  been  different.  Their  self-gov- 
ernment is  not  the  consequence  of  differences  which  can  be 
made  harmless  to  the  whole  Iwdy  politic  only  by  being  allowed 
free  course.  It  has  been  due  primarily  to  the  historical  fact 
that  they  existed  as  commonwealths  before  tlie  Union  came 
into  being;  secondarily,  to  the  belief  tliat  localized  govern- 
ment is  the  best  guarantee  for  civic  freedom,  and  to  a  sense 
of  the  difficulty  of  administering  a  vast  territory  and  popu- 
lation from  one  centre  and  by  one  government. 

I  return  to  indicate  tlie  points  in  which  the  legal  inde- 
pondenre  and  right  of  self-government  of  the  several  States 
appears.     Each  of  tiie  forty-two  has  its  own: 
Constitution  (whereof  more  anon). 

Executive,  consisting  of  a  governor,  and  various  other  offi- 
cials. 
Legislature  of  two  Houses. 
Syatem  of  local  government  in  counties,  cities,  townships, 

and  school  districts. 
System  of  State  and  local  taxation. 
Debts,  which  it  may  (and  sometimes  does)   repudiate  at 

its  own  pleasure. 
Body  of  private  law,  including  the  whole  law  of  real  and 
personal  property,  of  contracts,  of  torts,  and  of  family   , 
relations. 
Conrti,  from  which  no  appeal  lies  (except  in  cases  touch- 
ing Federal  legislation  or  the  FederaJ  Constitution)  to 
any  Federal  court. 
System  of  procedure,  civil  and  criminal. 
Citizenship,  which  may  admit  persons  (e.g.  recent  immi- 
grant) to  be  citizens  at  times,  or  on  conditions,  wholly 
different  from  those  prescribed  by  other  States. 
Three  points  deserve  to  be  noted  as  illustrating  what  these 
attributes  include. 

I.  A  man  gains  active  citizenship  of  tiie  United  States 


^ 
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{i.e.  a.  share  in  the  govermnent  of  the  Union)  only  by  be- 
coming a  citizen  of  some  particular  State.  Being  such  citizen, 
he  IB  forthwith  entitled  to  the  national  franchise.  Th&t  ia 
to  say,  voting  power  in  the  State  carries  voting  power  in 
Federal  elections;  and  however  la.x  a  State  may  be  in  its 
grant  of  Buch  power,  e.g.  to  foreigners  just  landed,  or  to  per- 
sons convicted  of  crime,  these  Slate  voters  will  have  the  ri^t 
of  voting  in  congressional  and  presidential  elections.'  The 
only  restriction  on  the  States  in  this  matter  is  that  of  the 
fourteenth  and  fifteenth  Constitutional  amendments,  which 
have  already  been  discussed.  They  were  intended  to  secure 
equal  treatment  to  the  negroes,  and  incidentally  they  declare 
the  protection  given  to  all   citizens  of  the  United   States." 

'CoDgresB  h&B  power  to  pass  a  imlform  rule  of  DsturallEaitloD  (Conit. 
Art.  I..  IB). 

Under  ihe  present  naturallzatlao  lawa  a  lorelgner  muat  have  re- 
Rlded  In  ibe  United  Bta,tes  (or  Ave  years,  and  [or  one  rear  ia  the  Stftts 
or  Terrltarr  nbera  he  seekB  admlsalon  to  United  States  citlienahip. 
sad  muBi  declare  two  years  before  be  U  admitted  that  be  renauuces 
Allegiance  to  any  foreign  prince  or  state.  Naturalization  makes  bim 
a  citUen  not  only  ol  tbe  United  Slates,  but  of  the  Slate  or  Territory 
wbere  be  is  admitted,  but  doea  not  necesBsrlly  conrer  the  electoral 
Iranciiiae,  Cor  that  depends  on  State  laws. 

In  more  thao  a  third  of  the  Slatea  the  electoral  traochise  la  now  en- 
Joyed  by  persons  not  naturallxed  aa  United  States  citliena. 

*~The  line  or  distinction  between  the  privileges  and  Immualtles  ot 
citliena  of  the  United  States,  and  those  of  cltlienB  of  tbe  aevenU 
Slates,  must  be  traced  along  tbe  boundary  of  their  respeetiie  spheres 
of  action,  and  tbe  two  claaaea  must  be  aa  dlfEereat  in  their  nature  ai 
a  governioenta.  A  cillcen  of  the 
participate  In  foreign  ajid  inter- 
e  tbe  bcneQt  of  tbe  poetal  laws,  to  make  use 
In  comoioo  with  others  of  tbe  navlsatile  waters  of  tbe  United  States, 
and  to  pass  from  State  to  State,  and  loto  foreign  countries,  because 
over  all  these  subjects  tbe  Jurlsdlctloo  of  the  United  States  extend*, 
aod  they  are  covered  by  Ita  lawa.  Tbe  privileges  suggest  tbe  immuni- 
ties. Wberever  It  Is  the  duly  of  the  Uolted  States  to  give  protectioa 
to  s  citizen  aealnat  aoy  barro.  Inoonveoleuce,  or  deprivation,  the  olti- 
zen  Is  emitled  to  an  Immunity  wblcb  pcrtaioH  to  Federal  cltiiensblp. 
One  very  plalin  immunity  Is  exemption  from  any  tax.  burden,  or  Impo- 
eltton  under  State  laws  as  a  condition  to  tbe  enjoymeat  ot  any  right 
or  privilege  under  the  laws  of  tbe  United  Statea.  .  .  .  Whatever 
one  may  claim  as  of  right  under  the  Constitution  and  laws  of  the 
United  States  by  virtue  of  bis  citizensbip.  is  a  privilege  of  a  citizen  of 
the  United  States.  Whatever  the  ConstltutlDQ  and  laws  of  the  United 
Slalea  entitle  blm  to  exemption  from,  he  may  claim  an  eiemptlon  In 
respect  to.  And  such  a  right  or  privilege  is  abridged  wbeoever  tb« 
State  law  Interteres  with  any  legitimate  operation  of  Federal  author- 
ity whlcb  concerns  bis  Interest,  whether  It  be  an  authority  actirely 
exerted,  or  resting  only  in  tbe  oxpreas  or  Implied  comnund  or  a 
auce  o(  tbe  Federal  Constituiiou  or  law.  But  tbe  United  Btata 
neither  grant  nor  secure  to  Its  citizen*    rtghla  or  prlvlIecBB  wU 


or  aawir-     ^ 


NATURE    OP    THE    AUBRICAN    STATE 

Whether  they  really  enlarge  it,  that  is  to  eay,  whether  it  did 
not  exist  by  implication  before,  ie  a  legal  question,  which  I 
need  not  discusB. 

11.  The  power  of  a  State  over  all  communities  within  its 
limits  is  absolute.  It  may  grant  or  refuse  local  government 
as  it  pleases.  The  population  of  the  city  of  Providence  is 
more  than  one-third  of  that  of  the  State  of  Rhode  Isiand,  the 
population  of  New  York  City  more  than  one-fifth  that  of  the 
State  of  New  York.  But  the  State  might  in  either  case  e.\- 
tinguish  the  municipality,  and  govern  the  city  by  a  single 
State  commissioner  appointed  for  the  purpose,  or  leave  it 
without  any  government  whatever.  The  city  would  have  no 
right  of  complaint  to  the  Federal  President  or  CongresB 
against  such  a  measure.  Massachusetts  has  lately  remodelled 
the  city  government  of  Boston  just  as  the  British  Parliament 
might  remodel  that  of  Birmingham.  Let  an  Englishman 
imagine  a  county  council  for  Warwickshire  suppressing  the 
municipality  of  Birmingham,  or  a  Frenchman  imagine  the 
Department  of  the  Rhone  estinguishing  the  municipality  of 
Lyons,  with  no  possibility  of  intervention  by  the  central  au- 
thority, and  he  will  measure  the  difference  between  the  Ameri- 
can States  and  the  local  povemmenta  of  Western  Europe. 

HL  A  State  commands  the  allegiance  of  its  citizens,  and 
may  punish  tbem  for  treason  against  it.  The  power  has  rarely 
been  exercised,  but  its  undoubted  legal  existence  had  much 
to  do  with  inducing  the  citizens  of  the  Southern  States  to 
follow  their  governments  into  secession  in  1861.  They  con- 
ceived themselves  to  owe  allegiance  to  the  State  as  well  as 
to  the  Union,  and  when  it  became  impossible  to  preserve  both, 
because  the  State  had  declared  ita  secession  from  the  Union, 
they  might  hold  the  earlier  and  nearer  authority  to  be  para- 
mount. Allegiance  to  the  State  must  now,  since  the  war, 
be  taken  to  be  subordinate  to  allegiance  to  the  Union.  But 
allegiance  to  the  State  still  exiefc';  treason  against  the  State 
ifi  still  possible.  One  cannot  think  of  treason  against  War- 
wickshire or  the  department  of  the  Rhone. 

not  expressly  or  hj  reaaoiiable  Implication  placed  under  Ita  Jurladlc- 

tlaa.  Bad  all  not  »  placed  ere  lett  to  tbe  exclusLva  prat«eth»,  at  tbo  i 

-JUtas."— Qwlej.  Pritic^lei.  pp.  21B-3-  ' 
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These  are  illustrations  of  tiie  doctrine  which  Eoropetuts 
often  fail  to  grasp,  that  tlie  American  States  were  originalh 
in  a  certain  eenpe,  and  still  for  certain  purposes  remaio,  sorer- 
eign  States,  Each  of  the  original  thirteen  became  soverei^ 
when  it  revolted  from  the  mother  country  in  1776.  By  en- 
tering tlie  Confederation  of  1781-88  it  parted  with  one  ot 
two  of  the  attributes  of  sovereignty;  by  accepting  the  Federal 
Constitution  in  1788  it  subjected  itself,  for  certain  Bpeci£ed 
purposes,  to  a  central  government,  but  claimed  to  retain  its 
sovereignty  for  all  other  purposes.  That  is  to  say,  the  author- 
ity of  a  State  is  an  inherent,  not  a  delegated  authority.  It  bs 
all  the  powers  which  any  independent  government  can  have, 
except  such  as  it  can  be  alBrniatively  shown  to  have  stripped 
itself  of,  while  the  Federal  Oovcrnment  has  only  such  povere 
as  it  can  be  affirmatively  shown  to  have  rceeived.  To  use 
the  legal  cxprepsion,  Hie  presumption  is  always  for  a  State. 
and  the  burden  of  proof  lies  upon  any  one  who  denies  it* 
authority  in  a  particular  matter." 

What  State  sovereignty  means  and  includes  is  a  question 
which  incessantly  engaged  the  most  active  legal  and  politidl 
minds  of  the  nation  from  1789  down  to  1870,  Some  tfaon^t 
it  paramount  to  the  rights  of  the  Union.  Some  considered 
it  as  held  in  suspense  by  the  Constitution,  but  capable  of 
reviving  as  soon  as  a  State  should  desire  to  separate  from  the 
Union.  Some  maintained  that  each  State  had,  in  accepting 
the  Constitution,  finally  renounced  its  sovereignty,  whidi 
thereafter  existed  only  in  the  sense  of  such  an  undefined  do- 
mestic legislative  and  administrative  authority  as  had  not  been 
conferred  upon  Congress,    The  conflict  of  these  views,  which 

It  may  of  course  be  Bald  tbat  as  the  colonlea  bsbocUIbi]  themaPlTta 
Into  a  league,  at  the  very  (line  hi  whfch  they  revolted  from  the  BrftWi 
Crown,  and  as  their  torelgn  relations  were  alwayH  managed  by  the  ao- 
thorlty  and  orRauB  of  this  league,  no  one  ot  them  ever  waa  tor  mter- 
natlonnl  purposoa  n  free  and  Independcut  aoverelgn  State.  This  l> 
true,  and  Abraham  Lincoln  waa  In  this  sense  justlfled  In  eaytng  t&«t 
the  Union  wbh  older  than  the  States,  But  what  are  wb  to  say  Of 
North  CarallQa  and  Rhode  Island,  after  the  acceptance  oT  th«  Cooatl- 
lullon  of  1787-89  liy  the  ether  eleven  States?  They  werE  oot  of  >li* 
old  Confederation,  for  (I  had  expired.  They  were  not  In  the  n»« 
Union,  for  they  refused  during  many  mODtba  to  enter  It,  What  ellt 
can  they  have  been  dtirJoe  tlioi«  month*  except  sOTeretKii  conmoa- 
VoaltbB? 
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became  acute  in  1830,  when  South  Carolina  claimed  the  right 
of  nullification,  produced  Secession  and  the  war  of  1861-65. 
Since  the  defeat  of  the  Secessionists  the  last  of  theee  views 
may  be  deemed  to  have  been  establisheJ,  and  the  term  "State 
sovereignty"  is  now  but  seldom  heard.  Even  "States  rights" 
have  a  different  meaning  from  that  which  they  had  tiiirty 
years  ago.'" 

A  European  who  now  looks  calmly  back  on  this  tremendous 
controversy  of  tongue,  pen,  and  sword,  will  be  apt  to  express 
his  ideas  of  it  in  the  following  way.  He  will  remark  that 
much  of  the  obscurity  and  perplexity  arose  from  confound- 
ing the  sovereignty  of  the  American  nation  with  the  Bover-  i 
eignty  of  the  Federal  Government."  The  Federal  Govern- 
ment clearly  was  sovereign  only  for  certain  purposes,  i.  e.  only 
in  so  far  as  it  had  received  specified  powers  from  the  Con- 
stitution. These  powers  did  not,  and  in  a  strict  legal  con- 
etruction  do  not  now,  abrogate  the  supremacy  of  the  States. 
A  State  still  possesses  one  important  attribute  of  sovereignty 
— immunity  from  beiug  sued  except  by  another  State.  But 
tlie  American  nation,  which  had  made  the  Constitution,  had 
done  so  in  respect  of  its  own  sovereignty,  and  might  well  be 
deemed  to  retain  that  sovereignty  as  paramount  to  any  rights 
of  the  States.  The  feeling  of  this  ultimate  supremacy  of 
the  nation  was  what  swayed  the  minds  of  those  who  resisted 
Secession,  Just  as  the  equally  well-grounded  persuasion  of 
the  limited  character  of  the  central  Federal  Government  satis- 
fied the  conscience  of  the  seceding  South. 

The  Constitution  of  1789  was  a  compromise,  and  a  com- 
promise arrived  at  by  allowing  contradictory  propositions  to 
be  represented  as  both  true.  It  has  been  compared  to  the 
declarations  made  with  so  much  energy  and  precision  of  lan- 
guage Lo  the  ancient  hymn  Quicunque  VuU,  where,  however, 
the  apparent  contradiction  has  always  been  held  to  seem  a 

"States  rights  vaa  a.  watchword  In  Ihe  South  for  man;  years.  In 
18S1  there  was  a  student  at  Harvaril  ColleBB  from  South  CaroHna  who 
bore  the  name  at  Sutes  Rights  Glsl,  ba^itlzcd.  so  to  speak.  Into  GalbouD- 
iBm.  He  rose  to  be  a  brigadier-general  in  the  Cootederate  army,  and 
(eU  In  the  Civil  War. 

■*Of  course  I  do  doc  meao  that  lawyers  (ell  into  Ihls  comfUEloa,  but 
HtHml  It  affected  the  view  or  the  world  al  large. 
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contradiction  only  because  the  human  intellect  fa  oneqiul  ta 
the  comprehensioo  of  Fuch  profound  mveterieB.  To  CTCrt 
one  who  urged  that  there  were  thirteen  States,  and  therefore 
thirteen  governments,  it  was  answered,  and  truly,  that  then 
was  one  government,  because  the  people  were  one.  To  everr 
one  who  declared  that  there  was  one  government,  it  wu 
answered  with  no  Je-=s  Irutli  that  there  were  thirteen.  Tbts 
counsel  was  darkened  by  words  witiiout  knowledge;  the  qne»- 
lion  went  nS  into  metaphysics,  and  found  no  end,  in  wander- 
ing mazes  lost. 

There  was,  in  tact,  a  divergence  between  the  technical  and 
the  practical  aspects  of  the  question.  Teclinically,  the  aectA- 
iug  States  had  an  BTguabte  case;  and  if  the  point  had  beoi 
one  to  be  decided  on  the  construction  of  the  Constitatton  ■• 
a  court  decides  on  the  construction  of  a  commercial  contnct, 
they  were  possibly  entitled  to  judgment.  Practically,  tite  d*- 
fenders  of  tlie  Union  stood  on  firmer  ground,  because  circnm- 
stances  had  changed  since  1789  bo  as  to  make  the  nation  man 
completely  one  nation  than  it  then  was,  and  had  so  involved 
the  fortunes  of  the  majority  which  held  to  the  Union  with 
those  of  the  minority  seeking  to  depart,  that  the  majoritt 
might  feel  justified  in  forbidding  their  departure.  Stripped 
of  legal  technicalities,  the  dispute  resolved  it:;elf  into  the 
problem  often  proposed,  but  capable  of  no  general  solution: 
When  is  a  majority  entitled  to  use  force  for  the  sake  of  re- 
taining a  minority  in  the  same  political  body  with  itself?  To 
this  (|uestion,  when  it  appears  in  a  concrete  shape,  as  to  the 
similar  question  when  an  insurrection  is  justiSable.  an  anawer 
can  seldom  be  given  beforehand.  The  result  decides,  Wlun 
treason  prospers,  none  dare  call  it  treason. 

The  Constitution,  which  had  rendered  many  eerricea  ta 
the  American  people,  did  them  an  inevitable  dis-service  when 
it  fijced  their  minds  on  the  legal  aspects  of  the  question.  I^w 
was  meant  to  be  the  servant  of  politics,  and  must  not  be  anf- 
fered  to  become  the  master.  A  case  had  arisen  which  its 
formulie  were  unfit  to  deal  with,  a  case  which  had  to  be  i«t- 
tled  on  large  moral  and  historical  groimds.  It  was  not  merely 
'the  supsrior  physical  force  of  the  \ortb  Uiat  prevailed;  it 
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■was  the  moral  forces  wbieh  rule  the  world,  forces  which  had 
long  worked  against  slavery,  and  were  ordained  to  save  North 
America  from  the  curse  of  hostile  nations  estahlished  side  by 
side. 

The  word  "sovereignty,"  which  has  in  many  ways  clouded 
the  domain  of  pul>lic  law  and  Jurisprudence,  confused  men's 
minda  by  making  them  assume  that  there  must  in  every 
country  exiet,  and  be  discoverable  by  legal  inquiry,  either  one 
body  invested  legally  with  supreme  power  over  all  minor  bod- 
ies, or  several  bodies  which,  though  they  had  consented  to 
form  part  of  a  larger  body,  were  each  in  the  last  resort  inde- 
pendent of  it,  and  responsible  to  none  but  themselves."  They 
forgot  that  a  Constitution  may  not  have  determined  where 
legal  supremacy  shall  dwell.  Where  the  Constitution  of  the 
United  States  placed  it  was,  at  any  rate,  doubtful,  bo  doubtful 
that  it  would  have  been  better  to  drop  technicalities,  and 
recognize  the  broad  fact  that  the  legal  claims  of  the  States 
had  become  incompatible  with  the  historical  as  well  as  legal 
claims  of  the  nation.  In  the  uncertainty  as  to  where  legal 
right  resided  it  would  have  been  prudent  to  consider  where 
physical  force  resided.  The  South,  however,  thought  herself 
able  to  resist  any  physical  force  which  the  rest  of  the  nation 
might  bring  against  her.  Thus  encouraged,  she  took  her  stand 
on  the  doctrine  of  States  Rights :  and  then  followed  a  pouring 
ont  of  blood  and  treasure  such  aa  was  never  spent  on  de- 
termining a  point  of  law  before,  not  even  when  Edward 
Til.  and  his  successors  waged  war  for  a  hundred  vears  to 
establish  the  claim  of  females  to  inherit  the  crown  of 
France, 

What,  then,  do  the  rights  of  a  State  now  include?  Every 
right  or  power  of  a  Government  except : 


"A  further  confuBlon  arlaos  (rom  the 

fact  that  men  are  apt  In  talli- 

Irk   of  BOFerelgntr   lo   mix   up   legal   s 

upremacy    with    practical    pre- 

and  law  seeks  to  make  them 

go  together.     But   It  mar  happen   that 

the  person  or   body  In  whom 

law  »eslB  aupreme  authority    Lb  unable 

to  ontorce  that  authority:    ao 

the  lestU  aoierelgn  and  the  actual  sove 

elRD— that  la  to  Bay.  the  force 

which  win  prevail  In  physical  conflict— 

a  BtroQgeat  force;   but  the  force  recogn 

zed  by  law  may  not   be  really 

I 
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The  right  of  BeceBeion  (not  abrogated  in  terma,  but  admit- 
ted since  the  war  to  be  no  longer  claimable.    It  is  et 

pressly  negatived  in  the  recent  CoDstitutions  of  sefeial 
Southern  States). 

Powers  which  tiie  Constitution  withholds  from  the  States 
(including  that  of  intercourse  with  foreign  govern- 
mentB), 

Powers  which  the  Constitution  expressly  confers  on  Hu 
Federal  Government. 

As  respects  some  powers  of  the  last  class,  however,  ^ 
States  may  act  concurrently  with,  or  in  default  of  action  by, 
the  Federal  Government.  It  is  only  from  contravention  of  lit 
action  that  they  must  abstain.  And  where  contravention  it 
alleged  to  exist,  whether  legislative  or  executive,  it  is  by  I 
court  of  law,  and.  in  case  the  decision  is  in  the  first  inetanoii 
favourable  to  the  preteopions  of  the  State,  ultimately  by  i 
Federal  court,  that  the  question  falls  to  be  decided." 

A  reference  to  the  preceding  list  ot  what  each  State  nuj 
create  in  the  way  of  distinct  institntions  will  show  that  these 
rights  practically  cover  nearly  all  the  ordinary  relationg  of 
citizens  to  one  another  and  to  their  Government,'*  An  .Ameri- 
can may,  through  a  long  life,  never  he  reminded  of  tlie  Fed- 
eral Government,  except  when  he  votes  at  presidential  and 
congressional  elections,  lodges  a  complaint  against  the  post 
office,  and  opens  his  trunks  for  a  custom  house  officer  on  the 
pier  at  New  York  when  he  returns  from  a  tour  in  Europe. 
His  direct  taxes  are  paid  to  officials  acting  imder  State  lawt. 
The  State,  or  a  local  authority  constituted  by  State  statutes, 
registers  his  birth,  appoints  his  guardian,  pays  for  his  school- 
ing, gives  him  a  share  in  the  estate  of  his  father  deceased,  li- 
censes him  when  he  enters  a  trade  (if  it  be  one  needing  a 
license),  marries  him,  divorces  him,  entertains  civil  action; 
against  him,  declares  him  a  bankrupt,  hangs  him  for  murder. 
The  police  that  guard  his  house,  the  local  boards  which  look 
■^ee  Chapter  XXII.  ante. 

"A  recent  American  writer  well  observes  that  Dearlr  all  the  frrtl 
riuoBtloiiB  which  have  a«iuted  England  durlne  the  last  BlitT  T*"" 
^.ould.  had  they  arlaeo  in  America,  have  fallen  within  the  spb«ro  a' 
Plate  leglBlatlon.— Jameson,  "Introduction  to  the  Constllutlnna]  »nJ 
Political  History  of  the  State,'  In  Johm  Hopkini  Univtniiy  Sfadia. 
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after  the  poor,  control  highways,  impose  water  rates,  manage 
schools — ^all  these  derive  their  legal  powers  from  his  State 
alone.  Looking  at  this  immense  compass  of  State  functions, 
Jefferson  would  seem  to  have  been  not  far  wrong  when  he 
said  that  the  Federal  government  was  nothing  more  than 
the  American  department  of  foreign  affairs.  But  although  the 
National  government  touches  the  direct  interests  of  the  citizen 
less  than  does  the  State  government,  it  touches  his  sentiment 
more.  Hence  the  strength  of  his  attachment  to  the  former 
and  his  interest  in  it  must  not  be  measured  by  the  frequency 
of  his  dealings  with  it.  In  the  partitionment  of  governmental 
functions  between  nation  and  State,  the  State  gets  the  most 
bat  the  nation  the  highest,  so  the  balance  between  the  two  is 
preserved. 

Thus  every  American  citizen  lives  in  a  duality  of  which 
Europeans,  always  excepting  the  Swiss,  and  to  some  extent 
the  (Jermans,  have  no  experience.  He  lives  under  two  gov- 
ernments and  two  sets  of  laws ;  he  is  animated  by  two  patriot- 
isms and  owes  two  allegiances.  That  these  should  both  be 
strong  and  rarely  be  in  conflict  is  most  fortunate.  It  is  the  re- 
sult of  skilful  adjustment  and  long  habit,  of  the  fact  that  those 
whose  votes  control  the  two  sets  of  governments  are  the  same 
persons,  but,  above  all,  of  that  harmony  of  each  set  of  insti- 
tutions with  the  other  set,  a  harmony  due  to  the  identity  of 
the  principles  whereon  both  are  founded,  which  makes  each 
appear  necessary  to  the  stability  of  the  other,  the  States  to  the 
nation  as  its  basis^  the  National  Government  to  the  States 
as  their  protector. 


CHAPTEE  XXXVII 

STATE  CONSTITUTIONB 

The  government  of  each  of  the  forty-two  States  is  de- 
termined by  and  set  forth  in  its  Constitution,  a  comprehensive 
fundamental  law,  or  rather  group  of  laws  included  in  one 
instrument,  which  has  been  directly  enacted  by  the  people  of 
the  State,  and  is  capable  of  being  repealed  or  altered,  not  bj 
their  representatives,  but  by  themselves  alone..  As  the  Con- 
%/  stitution  of  the  United  States  stands  above  Congress  and 
out  of  its  reach,  so  the  Constitution  of  each  State  stands  above 
the  legislature  of  that  State,  cannot  be  varied  in  any  particular 
by  Acts  of  the  State  legislature,  and  involves  the  inyaliditj 
of  any  statute  passed  by  the  legislature  which  a  court  of  law 
may  find  to  be  inconsistent  with  it. 

The  State  Constitutions  are  the  oldest  things  in  the  political 
history  of  America,  for  they  are  the  continuations  and  rep- 
resentatives of  the  royal  colonial  charters,  whereby  the  earli^ 
English  settlements  in  America  were  created,  and  under  which 
their  several  local  governments  were  established,  subject  to 
the  authority  of  the  English  Crown  and  ultimately  of  the 
British  Parliament,    But,  like  most  of  the  institutions  under 
which  English-speaking  peoples  now  live,  they  have  a  pedi- 
gree which  goes  back  to  a  time  anterior  to  the  discovery  of 
America  itself.    It  begins  with  the  English  Trade  Guild  of 
the  Middle  Ages,  itself  the  child  of  still  more  ancient'  cor- 
porations, dating  back  to  the  days  of  imperial  Borne,  and 
formed  under  her  imperishable  law.    Charters  were  granted 
to  merchant  guilds  in  England  as  far  back  as  the  days  of 
King  Henry  I.     Edward  IV.  gave  an  elaborate  one  to  the 
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Merchant  Adventurera  trading  witli  Flanders  in  1463.  In 
it  we  may  already  disoern  the  arrangements  which  are  more 
fully  set  forth  in  two  later  charters  of  greater  historical  in- 
terest, the  charter  of  Queen  Elizabeth  to  the  East  India  Com- 
pany in  1599,  and  the  charter  of  Charles  I.  to  the  "Governor 
and  Company  of  the  Mattochusetts  Bay  in  Newe-England" 
in  1628.  Both  these  instruments  estahlish  and  incorporate 
trading  companies,  with  power  to  implead  and  he  impleaded, 
to  use  a  common  sea!,  to  possess  and  acquire  lands,  tenements, 
and  hereditaments,  with  provisions  for  the  making  of  ordi- 
nances for  the  welfare  of  the  company.  The  Massachusetts 
Charter  creates  a  frame  of  government  consisting  of  a  gov- 
ernor, deputy  governor,  and  eighteen  aesistants  (the  term 
etill  in  use  in  many  of  the  London  city  guilds),  and  directs 
them  to  hold  four  times  a  year  a  general  meeting  of  the  com- 
pany, to  be  called  the  "greate  and  generall  Court,"  in  which 
general  court  "the  Governor  or  deputie  Governor,  and  such 
of  the  aaaiatants  and  Freemen  of  the  Company  as  shall  be 
present,  shall  have  full  power  and  authority  to  choose  other 
])ersons  to  he  free  of  the  Company,  and  to  elect  and  constitute 
such  officers  aa  they  sliall  thinke  fitt  for  managing  the  affaires 
of  the  saide  Governor  and  Company,  and  to  make  Lawes 
and  Ordinances  for  the  Good  and  Welfare  of  the  saide  Com- 
pany, and  for  the  Government  and  Ordering  of  the  saide 
Landes  and  Plantasion,  and  the  People  inhabiting  and  to 
inhabite  the  same,  see  as  such  Lawes  and  Ordinances  be  not 
contrary  or  repugnant  to  the  Lawes  and  Statuta  of  this  our 
realms  of  England."  In  1691,  the  charter  of  1628  having 
been  declared  forfeited  in  1684,  a  new  one  was  granted  by 
King  William  and  Queen  Mary,  and  this  instrument,  while 
it  retains  much  of  the  language  and  some  of  the  character  of 
the  trade  guild  charter,  is  really  a  political  frame  of  gov- 
ernment for  a  colony.  The  assistants  receive  the  additional 
title  of  councillors;  their  number  is  raised  to  twenty-eight; 
they  are  to  be  chosen  by  the  general  court,  and  the  general 
HBonrt  itself  is  to  consist,  together  with  the  governor  and 
^MBistants,  of  freeholders  elected  by  towns  or  places  within 
^fte  colony,  the  electors  being  persons  with  a  forty  shilling 
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freehold  or  other  property  worth  £40.  The  governor  is  di- 
rected to  appoint  judges,  commissioners  of  oyer  and  terminer, 
etc. ;  the  general  court  receives  power  to  establish  judicatories 
and  courts  of  record,  to  pass  laws  (being  not  repugnant  to  the 
laws  of  England),  and  to  provide  for  all  necessary  civil  <^Bces. 
An  appeal  from  the  courts  shall  always  be  to  the  King  in  his 
privy  council.  This  is  a  true  political  Constitution.*  Under 
.  it  the  colony  was  governed,  and,  in  the  main,  well  and  wisely 
governed,  till  1780.  Much  of  it,  not  merely  its  terms,  such 
as  the  name  General  Court,  but  its  solid  framework,  was 
transferred  bodily  to  the  Massachusetts  Constitution  of  1780, 
which  is  now  in  force,  and  which  profoundly  influenced  the 
Convention  that  prepared  the  Federal  Constitution  in  1787. 
Yet  the  charter  of  1691  is  nothing  but  an  extension  and  de- 
velopment of  the  trading  charter  of  1628,  in  which  there 
already  appears,  as  there  had  appeared  in  Edward  IV. 's  char- 
ter of  1463,^^  and  in  the  East  India  Company's  charter  of 
1599,  the  provision  that  the  power  of  law-giving,  otherwise 
unlimited,  should  be  restricted  by  the  terms  of  the  charter 
itself,  which  required  that  ever}'  law  for  the  colony  should 
be  agreeable  to  the  laws  of  England.  We  have,  therefore, 
in  the  three  charters  which  I  have  named,  those  of  1463, 
1599,  and  1628,  as  well  as  m  that  of  1691,  the  essential  and 
capital  characteristic  of  a  rigid  or  supreme  Constitution — 
viz.,  a  frame  of  government  established  by  a  superior  author- 
ity, creating  a  subordinate  law-making  body,  which  can  do 
everything  except  violate  the  terms  and  transcend  the  powers 
of  the  instnmient  to  which  it  owes  its  own  existence.  So 
long  as  the  colony  remained  under  the  British  Crown,  the 
superior  authority,  which  could  amend  or  remake  the  frame 
of  government,  was  the  British  Crown,  or  Parliament.    When 

^The  oldest  truly  political  Constitution  in  America  is  the  instmzaent 
called  the  Fundamental  Orders  of  Connecticut,  framed  by  the  inhabi- 
tants of  Windsor,  Hfu^tford,  and  Wethersfield  In  1S38,  memorable  year, 
when  the  ecclesiastical  revolt  of  Scotland  saved  the  liberties  of  Eng- 
land. Connecticut  was  afterwards  regularized  by  Charles  n.'8  diarter 
of  1662  to  "the  Oovemor  and  Company  of  the  English  colony  of 
Connecticut." 

The  charter  to  the  Flanders  Company  of  146S  forbids  the  making  of 
any  law  contrary  to  the  intent  ot  the  charter,  and  provides  that  any 
such  law  shall  be  null. 
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the  connection  with  Britain  was  severed,  that  authority  paflsed 
over,  not  to  the  State  legislature,  which  remained  limited,  as 
it  always  had  been,  but  to  the  people  of  the  now  independent  ' 
commonwealth,  whose  wi!l  speaks  through  what  i?  now  the 
State  Constitution,  just  aa  the  will  of  the  Crown  or  of  Parlia- 
ment had  spoken  through  the  charters  of  1628  and  1691. 

I  have  taken  the  case  of  MasBachusetts  as  the  best  example 
of  the  way  in  which  the  trading  company  grows  into  a  colony, 
and  the  colony  into  a  State.  But  some  of  the  other  colonies 
furnish  illustrations  scarcely  less  apposite.  The  oldest  of 
them  all,  the  acorn  whence  the  oak  of  English  dominion  in 
America  has  sprung,  the  colony  of  Virginia,  was,  by  the 
second  charter,  of  1G09,  established  under  the  title  of  "The 
Treasurer  and  Company  of  Adventurers  and  Planters  of  the 
City  of  London  for  the  first  colony  in  Virginia.'" 

Within  the  period  of  ton  years,  under  thrlast  of  the  Tndora 
and  the  first  of  the  Stuarts,  two  trading  charters  were  issued 
to  two  Companies  of  English  advenhirers.  One  of  these 
charters  is  the  root  of  English  title  to  the  East  and  the  other 
to  the  West.  One  of  tliese  Companies  has  grown  into  the 
Empire  of  India ;  the  other  into  the  United  States  of  North 
America.  If  England  bad  done  nothing  else  in  history,  she 
might  frost  for  her  fame  to  the  work  which  these  charters 
began.  And  the  foundations  of  both  dominions  were  laid  in 
the  age  which  was  adorned  by  the  greatest  of  all  her  creative 
minds,  and  gave  birth  to  the  men  who  set  on  a  solid  basis  a 
frame  of  representative  government  which  all  the  free  nations 
of  the  modem  world  have  copied. 

When,  in  1776,  the  thirteen  colonies  threw  off  their  alle- 
giance to  King  George  III.,  and  declared  themselves  independ- 
ent States,  the  colonial  charter  naturally  became  the  State 
Constitution.*     In  most  cases  it  was  remodelled,  with  large 

The  pbTABe  First  colon?  dlstlDKulsbps  what  arcerwarda  became  the 
State  of  Virginia  trirra  the  more  northerly  parts  of  Virginia.  otlerwardB 
called  New  Englaoil.  The  SecoDd  oolony  was  to  be  Plymoutb.  one  of 
the   IWD   setllemeDts  nhlch   became    MansacbuBelta. 

n  declaring  herself  Independent.  New  Jersey  clung  to  tbe  hope 

>.  __    .    ^j|.y  „oy]^  return  to  wiser  eounsela.  and  avert  tbi; 

Idren.    She  added  at  the  end  ot  her  Constitution  of 

illowlng  proviso — ""Provided  alwaya.  and   it  is   tba 

nlng  of  thla  Congress,  that  it  a  reconciliation  b«- 


that  tbe  mother  C' 
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alterationB,  by  the  revolting  colony.  But  in  three  States  it 
waB  maintamed  unchanged,  except,  of  course,  so  far  as  Crown 
authority  was  concerned,  viz.,  in  ilassachusetts  till  1780,  in 
Connecticut  till  1818,  and  in  Hhode  Island  till  1842.".  The 
other  twenty-nine  States  admitted  to  the  Union  in  addition  to 
the  original  tiiirteeu,  have  all  entered  it  as  organized  aelf-gov- 
eming  communities,  with  their  Constitutions  already  made  bj" 
their  respective  peoples.  Each  Act  of  Congress  which  admits 
a  new  State  admits  it  as  a  Fubsieting  commonwealth,  recog- 
nizing rather  than  affecting  to  sanction  its  Constitntioii,  Con- 
greas  may  impose  conditions  whicli  the  State  Constitution 
must  fulfil.  But  the  authority  of  the  State  Coastitution  does 
not  flow  from  Congress,  but  from  acceptance  by  the  citizens 
of  the  States  for  which  they  are  made.  Of  tlieae  instrnments, 
therefore,  no  less  than  of  the  Constitutions  of  the  thirteen 
original  States,  we  may  say  that  although  subsequent  in  date 
to  the  Federal  Constitution,  they  are,  so  far  as  each  State  is 
concerned,  de  jure  prior  to  it.  Their  authority  over  their 
own  citizens  is  nowise  derived  from  it."     Nor  is  this  a  mere 

twecn  Great  Britain  and  tbeae  colonlea  ehould  take  place,  and  the  tit- 
ter be  taken  agala  under  tbn  protection  nod  sDYcrnmenC  or  the  Crown 
Of  BrltBlQ.  this  charter  shall  be  null  and  void,  otherwise  remalD  flrm 
end  Inviolable.-  The  truth  la  that  the  colonists,  till  olIeDated  by  the 
behaviour  of  Eoelund,  had  tar  more  klodly  feellnga  towards  tier  thin 
ahe  bad  towards  them.  To  tbem  she  was  tbe  old  bomp.  to  her  Ibty 
■were  simply  ciiBlomera.  Some  lotproatlng  illuBlratlons  of  the  vlewi 
then  entertained  as  to  the  use  of  colonies  may  be  found  In  the  famDUS 
discussion  In  the  fourth  book  of  Adam  Smith's  WtalCh  of  Kationi. 
which  appeared  In  1778. 

•Rhode  Island  simply  passed  a  statute  by  her  legislature  In  May. 
ITTfi,  Bubstttntlne  allegiance  to  the  colony  for  Blleglanoo  to  the  King. 
Connecticut  passed  the  following  statute:— "Be  11  enacted  by  the  Qoi- 
emor  and  Council  and  House  of  ReprCBeDtatlves.  In  general  cauit  is- 
semhled,  that  the  ancient  form  of  civil  government  contained  Id  Ibo 
charter  from  Charles  I!..  King-  of  England,  and  adopted  by  Ibe  peopk 
of  this  State,  shall  be  and  remain  the  civil  Constitution  of  this  Slalf. 
tioder  the  sole  authority  of  the  people  thereof.  Independent  of  any 
king  or  prince  whatever;  and  that  this  republic  Is,  and  shall  for  ever 
he  and  remain,  a  free,  soverelg;n.  and  Independent  Stale,  by  tbe  name 
of  the  State  of  Connecticut.'  <Threc  paragraiibs  fallow  contslnlag  > 
abort  'Bill  of  Rights."  and  securing  to  the  Inhabitants  of  any  other  of 
the  United  States  ibo  same  law  and  Justice  as  natives  of  the  Sti" 
enjoyed.)  This  Is  alt  that  Connecticut  thought  neceaHary.  She  had 
posBcBSed,  as  did  Rhode  Island  also,  the  right  of  appointing  her  nira 
governor,  and  therefore  did  not  need  to  substitute  any  new  Bqtfaorll)' 
fnr  a  rnyal  governor. 

'Of  course  In  practice  It  Is  posalbla  for  Congress  to  tnflueno*  tt« 
character  of  a  Stale  Constitution,  because  a  State  whose  Com  "    ""  " 
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piece  of  technical  law.  The  antiquity  of  the  older  States  as 
separate  common  wealths,  running  baek  into  the  heroic  ages 
of  the  first  colonization  of  America  and  the  days  of  the  Revo- 
lutionary War,  IB  a  potent  source  of  the  local  patriotism  of 
their  inhabitants,  amJ  gives  tlie,=o  States  a  sense  of  historic 
growth  and  indwelling  corporate  life  which  they  could  not  have  , 
possessed  had  they  been  the  mere  creatures  of  the  Federal  J 
Government.  J 

The  State  Constitutions  of  America  well  deserve  to  be 
compared  with  those  of  tlie  aelf-goveming  British  colonies. 
But  one  remarkable  difference  must  be  noted  here.  The 
constitutions  of  British  colonies  have  all  proceeded  from  the 
Imperial  Parliament  of  the  United  Kingdom,  which  retaina 
its  full  legal  power  of  legislating  for  every  part  of  the  British 
dominions.  In  many  cases  a  colonial  constitution  provides 
that  it  may  be  itself  alti'red  by  the  colonial  legislature,  of 
course  with  the  assent  of  the  Crown;  but  inasmuch  as  in  itsr 
origin  it  is  a  statutory  constitution,  not  self-grown,  buti 
planted  as  a  shoot  by  the  Imperial  Parliament  at  home.  Par- 
liament may  always  alter  or  abolisli  it.  Congress,  on  the  other 
hand,  has  no  power  to  alter  a  State  constitution.  And  what- 
ever ])ower  of  alteration  has  been  granted  to  a  British  colony 
is  eierciaable  by  the  legislature  of  the  colony,  not,  as  in 
America,  by  the  citizens  at  large. 

The  original  Constitutions  of  the  States,  whether  of  the 
old  thirteen  or  of  the  newer  twenty-five,  have  been  in  nearly 
every  case  subsequently  recast,  in  some  instances  five,  sLx,  o 
even  seven  times,  as  well  as  amended  in  particular  pointf 
Thus  Constitutions  of  all  dates  are  now  in  force  in  differ- 

provlBlODB  nblch  CoDsreBH  disapproves  may  be  retuaed  adml! 

'  alaverv  and  coiBDletion  of  the  procBE 

power  rEirel: 


1 


H  disapproves  maj 
imcijon  or  slavery  and  complt 
aalaas  for  tbo  exerclBe  at  bu 
compel  the  seoedlnB  StaleH  to  mofliry  their  Ui 
rid  or  all  lulot  at  slavery  beFore  their  senftti 
and   repreaentHllvea   were    readmltled  to   CongreBs  after   the    war. 
eouree  CongreBi  la  not  bound   <o  sdmlt  a  commuDlty  deslrlne  to 
recosnlied  aa  a  State.     Utah  has  been  kept  knocking  at  the  door 
the  Union  tor  many  years,  bepause  the  majority  of  her  Inbabitaats 
under  aueplclon,   and   the   □alloa   wlshea   to   retain   for   the    [lurpose 
preventing  polygamy  that  full  eontro)  whicb  can  be  eierclaed  ovei 
Territory  but  not  over  a  State.    And  aometlmea  a  doinlDaiit  party  poal- 
pones  the  admission  of  a  State  likely   to  atrenglben  by  Us  vole  thi 
oppoitte  party. 
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ent  States,  from  that  of  Massachusetts,  *  ;  .-  •  q  1780, 
but  largely  amended  since,  to  that  of  Flo-.M;*.  icted  in 
1886.^ 

Every  existing  Constitution  is  the  work  !l.  .•  pie,  not 
of  the  legislature  of  the  State.  The  Constiti.  '^t^  •  '  .e  Revo- 
lutionary period  were,  in  a  few  instances^;  r.n.i  «.  by  the 
State  legislature,  acting  as  a  body  with  plo.  ;  .  •  ers,  but 
more  usually  by  the  people  acting  through  r:  (  t  r  .  :  on,  t.  e. 
a  body  especially  chosen  by  the  voters  at  hvfj:'.'  -^  he  pur- 
pose, and  invested  with  full  powers,  not  oniy  of  *\.v'  -ng,  but 
of  adopting  the  instrument  of  government/  ]v;t  .  i.;'«  1792, 
when  Kentucky  framed  her  Constitution,  the  invariable  prac- 
tice has  been  for  the  Convention,  elected  by  the  voters,  to 
submit,  in  accordance  with  the  precedent  set  by  Massachu- 
setts in  1780,  the  draft  Constitution  framed  by  it  to  the  citi- 
zens of  the  State  at  large,  who  vote  upon  it  Yes  or  No.  They 
usually  vote  on  it  as  a  whole,  and  adopt  or  reject  it  en  bloc, 
but  sometimes  provision  is  made  for  voting  separately  on 
some  particular  point  or  points. 

The  people  of  a  State  retain  for  ever  in  their  hands,  alto- 
gether independent  of  the  National  government,  the  power  of 
altering  their  Constitution.  When  a  new  Constitution  is  to 
be  prepared,  or  the  existing  one  amended,  the  initiative  usu- 
ally comes  from  the  legislature,  which  (either  by  a  simple 
majority,  or  by  a  two-thirds  majority,  or  by  a  majority  in 
two  successive  legislatures,  as  the  Constitution  may  in  each 
instance  provide)  submits  the  matter  to  the  voters  in  one  of 
two  ways.    It  may  either  propose  to  the  people  certain  spe- 

^The  four  new  States  are  now  (1889)  enacting  their  respective  con- 
stitutions, but  in  what  foHows  these  are  not,  because  they  could  not 
be,  referred  to. 

'In  Rhode  Island  and  Connecticut,  as  klready  stated,  the  leg:i8lature 
continued  the  colonial  Constitution  as  a  State  Constitution.  In  South 
Carolina  a  body  calling  itself  the  ''Provincial  Congress"  claimed  to  be 
the  ** General  Assembly,"  or  legislature,  of  the  colony,  and  as  such 
enacted  the  Constitution.  In  the  other  revolting  colonies,  except  Ifas- 
sachusetts,  Conventions  or  Congresses  enacted  the  Constitution  on  be- 
half of  the  people,  not  submitting  it  to  the  voters  for  ratification.  In 
Massachusetts  the  Convention  submitted  its  draft  to  the  voters  in 
1780,  and  the  voters  adopted  it,  a  previous  draft  submitted  by  the  leg- 
islature in  1778  having  been  rejected.  In  no  State  would  the  idea  of 
allowing  a  Convention  to  enact  a  constitution  as  a  sovereign  body  be 
now  entertained. 
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cific  amendments,"  or  it  may  ask  the  people  to  decide  by  a 
direct  popular  vote  on  tiie  propriety  of  caUing  a  constitu- 
tional Convention  to  revise  the  whole  existing  Con^titution. 
In  the  former  case  the  amendments  auggestcd  by  the  legis- 
lature are  directly  voted  on  by  the  citizens ;  in  the  latter  the 
legislature,  so  soon  aa  the  citizens  have  voted  for  the  holding 
of  a  convention,  provides  for  the  election  by  tlie  people  of 
this  convention.  When  elected,  the  Convention  meets,  sets 
to  work,  goes  through  the  old  Constitution,  and  prepares  a 
new  one,  which  is  then  presented  to  the  people  for  ratifica- 
tion or  rejection  at  the  polls.  Only  in  tlie  little  State  of  Dela- 
ware is  the  function  of  amending  the  Constitution  etill  left 
to  the  legislature  without  the  subsequent  ratification  of  a 
popular  vote,  subject,  however,  to  the  provision  tliat  changes 
must  be  passed  by  two  successive  legislatures,  and  must  have 
been  put  before  the  people  at  the  election  of  members  for  the 
second.  Some  States  provide  for  the  submission  to  tlie  people 
at  fixed  intervals,  of  seven,  ten,  sixteen,  or  twenty  years, 
of  the  propriety  of  calling  a  convention  to  revise  the  Con- 
stitution, so  as  to  secure  that  tlie  attention  of  the  people  shall 
be  drawn  to  the  question  whetiier  their  scheme  of  government 
ought  or  ought  not  to  be  changed.  Be  it  observed,  however, 
that  whereas  the  Federal  Constitution  can  be  amended  only 
by  a  vote  of  three-fourths  of  the  States,  a  Constitution  can  in 
nearly  every  State  be  changed  by  a  bare  majority  of  the  citi- 
zens voting  at  the  polls."  Hence  we  may  expect,  and  siiallj 
find,  that  these  instruments  are  altered  more  frequently  and| 
materially  than  the  Federal  Constitution  has  been. 

A  State  Constitution  le  not  only  independent  of  the  central 

■e  haa  no   ponrer  to 
0  only  after  Blated 


leBloIalu 


la  Kentucky  and  New  HampahLro 
propOBB  Bmandroenta.  Id  some  Slat 
intervals,  e.g.  oF  five  ycara. 

'"SomeliineB,  however,  an  abBoluts  mnjoriiy  or  all  the  quallfled  volara 
Ib  retjUlred.  In  Rhode  IstHiid  (where  the  voting  la  In  town  and  ward 
mcctlnss)  a  three-Btths  majority  ia  needed,  and  In  South  Carolina  the 
ratification  ot  the  next  elected  leglBlature  by  a  two-thlrda  daloritr  In 
each  House  Is  necesHary.  In  Kentucky  and  Delaware  tbe  liropoaal  to 
can  a  eoQventlOQ  muat  be  approved  by  a  majority  of  a.U  tho  votera. 
Delaware  having  during  several  yeara  (ailed  In  the  attempt  to  amend 
her  Constitution  lot  1B31)  by  the  legislature,  tell  back.  In  1887,  on  the 
propoBBl   to  hold  a  const  I  tut  ions  I  convention,   hut  coul*]  not  aecun  a 

^clently  large  vote. 
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national  government  (save  in  certain  points  already  speci- 
fied), it  is  also  the  fundamental  organic  law  of  the  State  itself. 
The  State  exists  as  a  commonwealth  by  virtue  of  its  Consti- 
tution, and  all  State  authorities,  legislative,  executive,  and 
judicial,  are  the  creatures  of,  and  subject  to,  the  State  Con- 
stitution.^^ Just  as  the  President  and  Congress  are  placed 
beneath  the  Federal  Constitution,  so  the  Governor  and  Houses 
of  a  State  are  subject  to  its  Constitution,  and  any  act  of  theirs 
done  either  in  contravention  of  its  provisions^  or  in.  excess  of 
the  powers  it  confers  on  them,  is  absolutely  void.  All  that  has 
been  said  in  preceding  chapters  regarding  the  functions  of 
the  courts  of  law  where  an  Act  of  Congress  is  alleged  to  be 
inconsistent  with  the  Federal  Constitution,  applies  equally 
where  a  statute  passed  by  a  State  legislature  is  alleged  to 
transgress  the  Constitution  of  the  State,  and,  of  course,  such 
validity  may  be  contested  in  any  court,  whether  a  State  court 
or  a  Federal  court,  because  the  question  is  an  ordinary  ques- 
tion of  law,  and  is  to  be  solved  by  determining  whether  or 
no  a  law  of  inferior  authority  is  inconsistent  with  a  law  of 
superior  authority.  Whenever  in  any  legal  proceeding  before 
any  tribunal,  either  party  relies  on  a  State  statute,  and  the 
other  party  alleges  that  this  statute  is  ultra  vires  of  the  State 
legislature,  and  therefore  void,  the  tribunal  must  determine 
the  question  just  as  it  would  determine  whether  a  by-law 
made  by  a  municipal  council  or  a  railway  company  was  in 
excess  of  the  law-making  power  which  the  municipality  or 
the  company  had  received  from  the  higher  authority  which 
incorporated  it  and  gave  it  such  legislative  power  as  it  pos- 
sesses.   But  although  Federal  courts  are  fully  competent  to 

"Some  details  as  to  the  provisions  of  State  Constitutions  may  be 
found  -in  Stimson's  American  Statute  Law,  and  in  the  article  "States* 
in  the  American  Cydopmdia  of  Political  Science,  Of  course  the  great 
authority  is  the  collection  of  the  State  Constitutions,  embracing  all  that 
have  been  duly  enacted  since  1776,  in  the  two  thick  quarto  Tolumes 
entitled  Federal  and  State  ConstittUions,  published  under  the  authority 
of  Congress  by  Ben  Perley  Poore,  Washington.  1878.  It  is  much  to 
be  wished  that  an  annual  or  biennial  supplement  to  Poore's  collection 
should  be  oflScially  published,  containing  all  the  new  constitutioos  and 
constitutional  amendments.  At  present  it  is  very  difficult,  especially 
for  a  resident  in  Europe,  to  ascertain  exactly  how  the  constitution  of 
each  State  stands;  and  I  ask  Indulgence  for  any  errors  into  which  I 
may,  owing  to  this  difficulty,  have  fallen. 
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entertain  a  qneation  arising  on  the  conatruction  of  a  State 
Constitution,  their  practice  ia  to  follow  the  precedents  set 
by  any  decision  of  a  court  of  the  State  in  question,  just  as 
they  would  follow  the  decision  of  an  English  court  in  deter- 
mining a  point  of  purely  English  law.  They  hold  not  only 
that  each  State  must  be  assnined  to  know  its  own  law  better 
than  a  stranger  eanj  but  also  that  the  supreme  court  of  a 
State  is  the  authorized  exponent  of  the  mind  of  the  people 
who  enacted  its  Constitution. 

A  State  Constitution  is  really  nothing  but  a  law  made 
directly  by  the  people  voting  at  the  polls  upon  a  draft  sub- 
mitted to  them.  The  people  of  a  State,  when  they  bo  vote,, 
act  as  a  primary  and  constituent  assembly,  just  aa  if  they 
were  all  summoned  to  meet  in  one  place  like  the  folkmoots 
of  our  Teutonic  forefathers.  It  is  only  their  numbers  that 
prevent  them  from  so  meeting  in  one  place  and  oblige  the 
\ote  to  be  taken  at  a  variety  of  polling  places.  Hence  the 
enactment  of  a  Constitution  is  an  exercise  of  direct  popular 
sovereignty  to  which  we  find  few  parallels  in  modem  Europe, 
though  it  was  familiar  enough  to  the  republics  of  antiquity, 
and  has  lasted  till  now  in  some  of  the  cantons  of  Switzer- 
land.'= 

The  importance  of  this  character  of  a  State  Constitution 
as  a  ]xipularly  enacted  law,  overriding  every  minor  State  law, 
becoDJea  all  the  greater  when  the  contents  of  tliese  Constitu- 
tiona  are  examined.  Europeans  conceive  of  a  constitution  as 
an  instrument,  usually  a  short  instrument,  which  creates  a 
frame  of  government,  defines  its  departments  and  powers, 
and  declares  the  "primordial  rights"  of  the  subject  or  citizen 
as  against  the  rulers.  An  American  State  Constitution  does 
this,  but  does  more;  and,  in  most  cases,  infinitely  more.  Iti 
<ieols  with  a  variety  of  topics  which  in  Europe  would  be  left 
to  the  ordinary  action  of  the  legislature,  or  of  administrative, 
authorities;  and  it  piirsnes  these  topics  into  a  minute  detail, 

"See  Ibe  iDterestliis  reniBrks  od  the  Swiss  Landcsgemeinde  in  Mr- 
Freeman's  CompamtiBe  Politie;i.  NcrwadayB,  however,  Iha  LAndeagL'- 
melnde  (which  survive  only  tn  Vrt,  Unlerwaldcn,  GlaruH.  and  Appeo- 
Keil)  do  not  act  aa  cnQBtUuent  or  coOBlRutlon-eQaollLg  bodlBS,  Ihoueh 
tber  Btlll  dlreoClj  ieiialate. 
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hardly  to  be  looked  for  in  a  fiindamentax  instniment.  Some 
of  these  details  will  be  mentioned  presently.  Meantime^  I 
will  sketch  in  outline  the  frame  and  contents  of  the  more 
recent  constitutions,  reserving  for  next  chapter  remarks  on 
the  difference  of  type  between  those  of  the  older  and  those 
of  the  newer  States. 

A  normal  Constitution  consists  of  five  parts : 

I.  The  definition  of  the  boundaries  of  the  State.  (This 
does  not  occur  in  the  case  of  the  older  States.) 

II.  The  so-called  Bill  of  Rights — an  enumeration  (whereof 
more  anon)  of  the  citizens'  primordial  rights  to  liberty  of 
person  and  security  of  property.  This  usually  stands  at  the 
beginning  of  the  Constitution,  but  occasionally  at  the  end. 

III.  The  frame  of  government — t.  e.  the  names,  functions, 
and  powers  of  the  executive  officers,  the  legislative  bodies, 
and  the  courts  of  justice.    This  occupies  several  articles. 

IV.  Miscellaneous  provisions  relating  to  administration  and 
law,  including  articles  treating  of  schools,  of  the  militia,  of 
taxation  and  revenue,  of  the  public  debts,  of  local  government, 
of  State  prisons  and  hospitals,  of  agriculture,  of  labour,  of 
impeachment,  and  of  the  method  of  amending  the  Constitu- 
tion, besides  other  matters,  to  be  mentioned  presently,  stiU 
less  political  in  their  character.  The  order  in  which  these 
occur  differs  in  different  instruments,  and  there  are  some 
in  which  some  of  the  above  topics  are  not  mentioned  at  alL 
The  more  recent  Constitutions  and  those  of  the  newer  States 
are  much  fuller  on  these  points. 

V.  The  Schedule,  which  contains  provisions  relating  to  the 
method  of  submitting  the  Constitution  to  the  vote  of  the  peo- 
ple, and  arrangements  for  the  transition  from  the  previous 
Constitution  to  the  new  one  which  is  to  be  enacted  by  that 
vote.  Being  of  a  temporary  nature,  the  schedule  is  not 
strictly  a  part  of  the  Constitution. 

The  Bill  of  Rights  is  historically  the  most  interesting  part 
of  these  Constitutions,  for  it  is  the  legitimate  child  and 
representative  of  Magna  Charta,  and  of  those  other  declara- 
tions and  enactments,  down  to  the  Bill  of  Rights  of  the  Act 
of  1  William  and  Mary,  session  2,  by  which  the  liberties  of 
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Englishmen  have  been  secured.  Moet  of  the  thirheen  colo- 
nies, when  they  asserted  their  independence  and  framed  their 
ConstitutionB,  inserted  a  declaration  of  the  fundamental  rights 
of  the  people,  and  the  eaample  then  set  haa  been  followed 
by  the  newer  States,  and,  indeed,  by  the  States  generally  in 
their  most  recent  Const itutionp.  Considering  that  all  danger 
from  the  exercise  of  despotic  power  upon  tlie  people  of  the 
States  by  the  executive  Bas  long  since  vanished,  their  execu- 
tive atithoritieB  heing  the  creatures  of  popular  vote,  and  nowa- 
days rather  too  weak  than  too  strong,  it  may  excite  surprifie 
that  these  assertions  nf  thi?  rights  and  immunities  of  the  indi- 
vidual citizen  as  against  the  government  should  continue  to  be 
repeated  in  the  instruments  of  to-day.  A  reason  may  be  found  I 
in  the  remarkable  constitutional  conservatism  of  the  Ameri-j 
cans,  and  in  their  fondness  for  the  enunciation  of  the  general 
maxims  of  political  freedom.  But  it  is  also  argued  that  these 
declarations  of  principle  have  a  practical  value,  as  asserting 
the  rights  of  individuals  and  of  minorities  against  arbitrary 
conduct  by  a  majority  in  the  legislature,  which  might,  in  the 
absence  of  such  provisions,  be  tempted  at  moments  of  excite- 
ment to  suspend  the  ordinary  law  and  arm  the  magistrates 
with  excessive  powers.  They  are,  therefore,  it  is  held,  still 
safeguards  against  tj-ranny;  and  tliey  serve  the  purpose  of 
solemnly  reminding  a  State  legislature  and  its  officers  of 
those  fundamental  principles  which  they  ought  never  to  over- 
step." Although  such  provisions  certainly  do  restrain  a 
State  legislature  in  ways  which  the  British  Parliament  would 
find  inconvenient,  few  complaints  of  practical  evils  thence 
arising  are  heard. 

A  general  notion  of  these  Bitls  of  Rights  may  be  gathered 
from  the  Constitution  of  the  State  of  California  (1879), 
printed  in  the  Appendix  to  this  volume.  I  may  mention, 
in  addition,  a  few  curious  provisions  which  occur  in  some  of 
them. 

All  provide  for  full  freedom  of  religious  opinion  and  wor- 
ship, and  for  the  equality  before  the  law  of  all  religious  de- 
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nominations  and  their  members ;  and  many  forbid  the  estab- 
lishment of  any  particular  church  or  secl^  and  declare  that 
no  public  money  ought  to  be  applied  in  aid  of  any  religious 
body  or  sectarian  institution.  But  Delaware  holds  it  to  be 
**the  duty  of  all  men  frequently  to  assemble  for  public  wor- 
ship^'; and  Vermont  adds  that  "every  sect  or  denomination 
of  Christians  ought  to  observe  the  Sabbath  or  Lord's  Day/' 
And  thirteen  States  declare  that  the  provisions  for  freedom 
of  conscience  are  not  to  be  taken  to  excuse  acts  of  licentious- 
ness, or  justify  practices  inconsistent  with  the  peace  and 
safety  of  the  State.^* 

Louisiana  (Constitution  of  1879)  declares  that  "all  gov- 
ernment of  right  originates  with  the  people,  is  founded  on 
their  will  alone,  and  is  instituted  solely  for  tiie  good  of  the 
whole,  deriving  its  just  powers  from  the  consent  of  the  gov- 
erned. Its  only  legitimate  end  is  to  protect  the  citizen  in 
the  enjoyment  of  life,  liberty,  and  property.  When  it  assumes 
other  functions,  it  is  usurpation  and  oppression.^^ 

Twenty-six  States  declare  that  "all  men  have  a  natural, 
inherent,  and  inalienable  right  to  enjoy  and  defend  life  and 
liberty'^ ;  and  all  of  these,  except  the  melancholy  Missouri,  add 
the  "natural  right  to  pursue  happiness.'' 

Eighteen  declare  that  all  men  have  "a  natural  right  to 
acquire,  possess,  and  protect  property.'' 

Mississippi  (Constitution  of  1868)  provides  that  "the 
right  of  all  citizens  to  travel  upon  public  conveyances  shall 
not  be  infringed  upon  nor  in  any  manner  abridged."  A 
similar  provision  occurs  in  the  Constitution  of  Louisiana 
of  1868." 

Kentucky  (Constitution  of  1850,  which  is  still  in  force) 
lays  down  "that  absolute  arbitrary  power  over  the  lives,  lib- 
erty, and  property  of  freemen  exists  nowhere  in  a  republic, 

^*In  Arkansas,  Maryland,  Mississippi,  North  Carolina,  Soutli  Caro- 
lina, and  Texas,  a  man  is  declared  ineligible  for  office  if  he  denies  tbe 
existence  of  Ood;  in  Pennsylvania  and  Tennessee  he  Is  Ineligible  if  be 
does  not  believe  in  God,  and  in  the  existence  of  future  rewards  and 
punishmonts.  In  Arkansas  and  Maryland  such  a  person  is  also  incom- 
petent as  a  witness  or  Juror. 

^'^These  provisions  were  Inserted  shortly  after  the  Civil  War  in  order 
to  protect  the  negroes. 
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not  even  in  the  largest  majority.  The  right  of  property  if 
before  and  higher  than  any  constitutional  sanction ;  and  the 
right  of  the  owner  of  a  slave  to  such  slave  and  its  increase  is 
the  same  and  as  inviolable  as  the  right  of  the  owner  of  any 
property  whatever.'*  All  power  is  inherent  in  the  people, 
and  all  free  govemmentfi  are  founded  on  their  authority,  and 
instituted  for  their  peace,  safety,  happiness,  and  security,  and 
the  protection  of  property." 

All,  in  one  form  or  another,  secure  the  freedom  of  writing 
and  speaking  opinions,  and  some  add  that  the  truth  of  a  libel 
may  be  given  in  evidence. 

Nearly  all  secure  the  freedom  of  public  meeting  and  peti- 
tion. Considering  that  these  are  the  laet  rights  likely  to  be 
infringed  by  a  State  government,  it  is  odd  to  find  Florida 
in  her  Constitution  of  1886  providing  that  "the  people  shall 
have  the  right  to  assemble  together  to  consult  for  the  common 
good,  to  instruct  their  representatives,  and  to  petition  the 
legislature  for  redress  of  grievances." 

Many  provide  that  no  ex  post  facto  law,  nor  law  impairing 
the  obligation  of  a  contract,  ahall  be  passed  by  the  State 
legislature;  and  that  private  property  shall  not  be  taken  by 
the  State  witliout  just  compensation. 

Many  forbid  the  creation  of  any  title  of  nobility. 

Afany  declare  that  the  right  of  citizens  to  bear  arms  shall 
never  be  denied,  a  provision  which  might  be  espected  to 
prove  inconvenient  where  it  was  desired  to  cheek  the  habit 
of  carrying  revolvers.  Tennessee  tlierefore  (Constitution  of 
1870)  prudently  adds  that  "the  legislature  shall  have  power 
to  regulale  (.he  wearing  of  arms,  with  a  view  to  prevent  crima" 
So  also  Te.\ns,  where  such  a  provision  Is  certainly  not  super- 
flnous.  And  five  others''  allow  the  legislature  to  forbid  the 
carrying  of  concealed  weapons. 

Some  declare  that  the  estates  of  suicides  shall  descend  ia 
the  ordinary  course  of  law. 

"This  proposltloD  haa  of  course  been  aiiDulled,  In  effect,  \ij  the  Iat< 

est  araendineDtB  IxHU.  siv.,  xv.)  to  the  federal  Canatltullon. 

"Nonh  CaroUna.  Keatuck]'.  Miasourl,  Loulalana.  and  ColDrado,  all 
Stales  In  whkb  dally  experience  shows  (hat  the  HCllon  oC  the  legisla- 
ture hsH  not  proved  a 
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Most  provide  that  conviction  for  treason  shall  not  *\orr  hw- 
ruption  of  blood  nor  forfeiture  of  estate. 

Seven  forbid  white  and  coloured  children  to  i^  laug::  in 
the  same  public  schools.    "» •  *; 

Many  declare  the  right  of  trial  by  jury  to  be  i. . . i'.»lat«\  *  ven 
while  permitting  the  parties  to  waive  it. 

Some  forbid  imprisonment  for  debt,  except  in  .  art  ::  ..ud, 
and  secure  the  acceptance  of  reasonable  bail,  txcey  .  the 
gravest  charges. 

Several  declare  that  "perpetuities  and  monoporu:'-  jl  ••?  'Kjn- 
trary  to  the  genius  of  a  free  State,  and  ought  not  to  oe  al- 
lowed.^' 

Some  declare  that  aliens  or  foreigners  shall  have  the  same 
rights  of  holding  property  as  citizens. 

Many  forbid  the  granting  of  any  hereditary  honours,  privi- 
leges, or  emoluments. 

North  Carolina  declares  that  "as  political  rights  and  privi- 
leges are  not  dependent  upon  or  modified  by  property,  tiiere- 
fore  no  property  qualification  ought  to  affect  the  right  to  vote 
or  hold  office"';  and  also,  "secret  political  societies  are  dan- 
gerous to  the  liberi;ies  of  a  free  people,  and  should  not  be 
tolerated." 

Massachusetts  sets  forth,  as  befits  a  Puritan  State,  high 
moral  views:  "A  frequent  recurrence  to  the  fundamental 
principles  of  the  Constitution,  and  a  constant  adherence  to 
those  of  piety,  justice,  moderation,  temperance,  industry,  and 
frugality,  are  absolutely  necessary  to  preserve  the  advantages 
of  liberty  and  to  maintain  a  free  government.  The  people 
ought  consequently  to  have  a  particular  attention  to  all  those 
principles  in  the  choice  of  their  officers  and  represaitatives, 
and  they  have  a  right  to  require  of  their  law-givers  and  magis- 
trates an  exact  and  constant  observance  of  fienr.'* 

New  York  (Constitution  of  1846)  provides:  *'A11  lands 
within  this  State  are  declared  to  be  allodial,  so  that,  subject 
only  to  the  liability  to  escheat,  the  entire  and  absolute  property 
is  vested  in  the  owners,  according  to  the  nature  of' their  re- 
spective estates.^^ 

Maryland  (Constitution  of  1867)   declares  that  ''a  long 
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continuance  in  the  executive  departments  of  power  or  trust 
is  dangerous  to  liberty ;  a  rotation,  therefore,  in  those  de- 
partments is  one  of  the  beet  securities  of  permanent  freedom." 
She  also  pronounces  all  gifts  for  any  religious  purpose  (except 
of  a  piece  of  land  not  exceeding  five  acres  for  a.  place  of  -wor- 
Bhip,  parsonage,  or  burying  ground)  to  be  void  unless  aanc- 
tioned  by  the  legislatnre. 

These  instances,  a  few  out  of  many,  may  suffice  to  show 
how  remote  from  the  common  idea  of  a  Bill  of  Bights,  are 
some  of  the  enactments  which  find  a  place  under  that  head- 
ing. The  constitution  makers  seem  to  have  inserted  here  such 
doctrines  or  legal  reforms  as  seemed  to  them  matters  of  high 
import  or  of  wide  application,  especially  when  they  could  find 
no  suitable  place  for  them  elsewhere  in  the  instrument. 

Of  the  articles  of  each  State  Constitution  which  contain  the 
frame  of  State  government  it  will  he  more  convenient  to 
speak  in  the  chapters  which  describe  the  mechanism  and 
character  of  the  governments  and  administrative  systems  of 
the  several  States.  I  pass  on,  tlierefore,  to  what  have  been 
classed  as  the  Miscellaneous  Provisions.  These  are  of  great 
interest  aa  revealing  tlie  spirit  and  tendencies  of  popular 
government  in  America,  the  economic  and  social  condition 
of  the  country,  the  mischiefs  that  have  arisen,  and  remedies 
applied  to  these  mischiefs,  the  ideas  and  beliefs  of  the  people 
in  matters  of  legislation. 

•i  Among  such  provisions  wc  find  a  great  deal  of  matter  whichi 
is  in  no  distinctive  sense  constitutional  law,  but  general  law,j 
e.  g.  administrative  law,  the  law  of  judicial  procedure,  the 
ordinary  private  law  of  family,  inheritance,  contract,  and  bo 
forth ;  matter,  therefore,  which  seems  out  of  place  in  a  con- 
stitution because  fit  to  be  dealt  with  in  ordinary  statutes. 
We  find  minute  provisions  regarding  the  management  and 
liabilities  of  hanking  companies,  of  railways,  or  of  corpora- 
tions generally ;  regulations  as  to  the  salaries  of  officials,  the 
quorum  of  courts  sitting  in  banco,  the  length  of  time  for 
appealing,  the  method  of  changing  the  venue,  the  publication 
of  judicial  reports;  detailed  arrangements  for  school  boards 
^nnd  school  taxation  (witli  rules  regarding  the  separation  of 
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white  and  black  children  in  schools)^  for  a  department  of 
agriculture^  a  canal  boards  or  a  labour  bureau;  we  find  a 
prohibition  of  lotteries,  of  bribery,  of  the  granting  of  liquor 
licenses,  of  usurious  interest  on  money,  an  abolition  of  the 
distinction  between  sealed  and  unsealed  instruments,  a  dec- 
laration of  the  extent  of  a  mechanic's  lien  for  work  done. 
We  even  find  the  method  prescribed  in  which  stationery  and 
coals  for  the  use  of  the  legislature  shall  be  contracted  for,  and 
provisions  for  fixing  the  rates  which  may  be  charged  for  the 
storage  of  com  in  warehouses.  The  framers  of  these  more 
recent  constitutions  have,  in  fact,  neither  wished  nor  cared 
to  draw  a  line  of  distinction  between  what  is  proper  for  a 
constitution  and  what  ought  to  be  left  to  be  dealt  with  by 
the  State  legislature.  And,  in  the  case  of  three-fourths 
at  least  of  the  States,  no  such  distinction  now,  in  fact, 
exists. 

How  is  this  confusion  to  be  explained  ?  Pour  reasons  may 
be  suggested. 

The  Americans,  like  the  English,  have  no  love  for  scientific 
arrangement.  Although  the  Constitutions  have  been  drafted 
by  lawyers,  and  sometimes  by  the  best  lawyers  of  each  State, 
logical  classification  and  discrimination  have  not  been  sought 
after. 

The  people  found  the  enactment  of  a  new  Constitution  a 
convenient  opportunity  for  enunciating  doctrines  they  valued 
and  carrying  through  reforms  they  desired.  It  was  a  simpler 
and  quicker  method  than  waiting  for  legislative  action,  so, 
when  there  was  a  popular  demand  for  the  establishment  of  an 
institution,  or  for  some  legal  change,  this  was  shovelled  into 
the  new  Constitution  and  enacted  accordingly. 

The  peoples  of  the  States  have  come  to  distrust  their  re- 
spective legislatures.  Hence  they  desire  not  only  to  do  a 
thing  forthwith  and  in  their  own  way,  rather  than  leave  it 
to  the  chance  of  legislative  action,  but  to  narrow  as  far  as 
they  conveniently  can  (and  sometimes  farther)  the  sphere  of 
the  legislature. 

There  is  an  unmistakable  wish  in  the  minds  of  the  people 
to  act  directly  rather  than  through  their  representativeB  in 
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legislation.  This  eentimect  is  characteristic  of  democrafiiefl 
ever}'where.  The  same  conaciouB  relish  for  power  which  leada 
Bome  democracies  to  make  their  represeiitatiTes  mere  dele- 
gates, finds  a  further  development  in  passing  by  tlie  repre- 
sentatives and  Betting  the  people  itself  to  make  and  repeal 
laws. 

Those  who  have  read  the  chapters  describing  the  growth 
and  expansion  of  the  Federal  Constitution,  will  naturally  ask 
how  far  the  remarks  there  made  apply  to  the  Constitutions 
of  the  Bevcra!  States. 

These  instruments  have  less  capacity  for  development, 
whether  by  interpretation  or  by  usage,  than  the  Constitution 
of  the  United  States:  firstly,  because  they  are  more  easily, 
and  therefore  more  frequently,  amended  or  recast;  secondly, 
because  they  are  far  longer,  and  go  into  much  more  minute 
detail.  The  Federal  Constitution  is  so  brief  and  general  that 
custom  must  fill  up  what  it  has  left  untouched,  and  judicial 
construction  evolve  the  application  of  its  terms  to  cases  they 
do  not  expressly  deal  with.  But  the  later  State  Constitutiona 
are  so  full  and  precise  that  they  need  little  in  the  way  of 
expansive  construction,  and  leave  comparatively  little  room 
tor  the  action  of  custom. 

The  rules  of  interpretation  are,  in  the  main,  the  same  as  J 
Biose  applied  to  the  Federal  Constitution.     One  important   , 
'"fference  must,  however,  be  noted,  springing  from  the  dif- 
mt  character  of  the  two  governments.    The  National  Gov-  »■ 

■nmont  is  an  artificial  creation,  with  no  powers  except  those/ ■ 

'  conferred  by  the  instrument  which  created  it.    A  State  Gov-l  | 

emment  is  a  natural  growth,  which  prima  facie  possesses  all 

the  powers  incident  to  any  government  whatever.     Hence, 

j.if  the  question  arises  whether  a  State  legislature  can  paaa  , 

\  law  on  a  given  subject,  the  presimiption  is  that  it  can  doj 

:  and  positive  grounds  must  bo  adduced  to  prove  that  itj 
It  may  be  restrained  by  some  inhibition  either  in 
the  Federal  Constitution  or  in  the  Constitution  of  its  own   ' 
jptate.     But  such  inhibition  must  be  affirmatively  shown  to   ' 
lave  been  imposed,  or,  to  put  the  same  point  in  other  words, 
i  State  Constitution  is  held  to  be,  not  a  document  conferring 
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defined  and  specified  powers  on  the  legislature,  but  one  regu- 
lating and  limiting  that  general  authority  which  the  repre- 
sentatives of  the  peopJe  enjoy  ipso  jure  by  their  organization 
into  a  legislative  body. 

"It  has  never  been  questioned  that  the  American  legiela- 
tures  have  the  same  unlimited  power  in  regard  to  legislatioa 
which  resides  in  the  British  Parliament,  escept  where  they 
are  restrained  by  written  ConatitutionB.  That  must  be  con- 
ceded to  be  a  fundamental  principle  in  the  political  organi- 
zation of  the  American  States.  We  cannot  well  comprehend 
how,  upon  principle,  it  could  be  otherwise.  The  people  must, 
of  course,  possess  all  legislative  power  originally.  They  have 
committed  this  in  the  most  general  and  imlimited  manner  to 
the  several  State  legislatures,  saving  only  such  restrictions  as 
are  imposed  by  the  Constitution  of  the  United  States  or  of 
the  particular  State  in  question."" 

"The  people,  in  framing  the  Constitution,  committed  to 
the  legislature  the  whole  law-making  powers  of  the  State 
which  they  did  not  expressly  or  impliedly  withliold.  Plenary 
power  in  tlie  legislature,  for  all  purposes  of  civil  government, 
is  the  rule.  A  prohibition  to  exercise  a  particular  power  ia 
an  exception."" 

It  must  not,  however,  be  supposed  from  these  dicta  that 
even  if  the  States  were  independent  commonwealths,  the  Fed- 
eral Government  having  disappeared,  their  legislatures  would 
enjoy  anything  approaching  tlie  omnipotence  of  the  British 
Parliament,  "whose  power  and  jurisdiction  ia,"  says  Sir  Ed- 
ward CokCj  "ho  transcendent  and  absolute  that  it  cannot  be 
confined,  either  for  persons  or  causes,  within  any  bounds-" 
"All  mischiefs  and  grievances,"  adds  Biackstone,  "operationB 
and  remedies  that  transcend  the  ordinary  course  of  the  laws 
are  within  the  reach  of  this  extraordinary  tribunal."  Parlia- 
ment being  absolutely  sovereign,  can  command,  or  extinguish 
and  swallow  up  the  executive  and  the  judiciary,  appropriating 
to  itself  their  functions.    But  in  America,  a  legislature  is  a 


"Redfleia,   C.-J.,    In  27  Vermont  Reporta,   p.    142,   quoted  b7  Cooler. 
Oonitit.  Lim       p.  106. 
"Denio,  C.-J.,  In  lb  N.  7.  Reparta.  p.  543.  quoted  by  Ccwler.  f 
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legieiature,  and  nothing  more.    The  same  inBtniment  which    i 
creates  it  creates  also  the  executive  governor  and  the  judges,    ; 
Thej  hold  by  a  title  as  good  as  its  own.     If  the  legislature 
should  pass  a  law  depriving  the  governor  of  an  eseeutive  func- 
tion conferred  by  the  Constitution,  that  law  would  be  void.   If 
the  legislature  attempted  to  interfere  with  tlie  jurisdiction  of 
the  courts,  their  action  would  be  even  more  palpably  illegal    ' 
and  ineffectual.^" 

The  executive  and  legislative  departments  of  a  State  gov- 
ernment have,  of  course,  the  riglit  and  duty  of  acting  in  the 
first  instance  on  their  view  of  the  meaning  of  the  Constitu- 
tion. But  the  ultimate  expounder  of  that  meaning  is  the 
judiciary:  and  when  the  courts  of  a  State  have  solemnly  de- 
clared the  true  construction  of  any  provision  of  the  Constitu- 
tion, all  persons  are  bound  to  regulate  their  conduct  accord- 
ingl}-.  As  was  observed  in  considering  the  functions  of  the 
Federal  judiciary  (Chapter  XXIII.),  this  authority  of  the 
American  courts  is  not  in  the  nature  of  a  political  or  discre- 
tionary power  vested  in  them ;  it  is  a  legitimate  and  necessary 
consequence  of  the  existence  of  a  fundamental  law  superior  i 
to  any  statute  which  the  legislature  may  enact,^'  or  to  any 
right  which  a  governor  may  conceive  himself  to  possess.  To  > 
quote  the  words  of  an  American  decision :  I 

"In  exercising  this  high  authority  the  judges  claim  no  judi-    , 
cial  supremacy ;  they  are  only  the  administrators  of  the  public 
will.    If  an  Act  of  the  legislature  ia  held  void,  it  is  not  because 
the  judges  have  any  control  over  the  legislative  power,  but 
becauee  the  Act  is  forbidden  by  the  Constitution,  and  because 

"^t  has.  tor  InBlanee,  been  held  Ibat  a  State  ieglaiature  cannot  em- 
power election  boarda  to  decide  wbettaer  a  person  has  by  duelling  Cor- 
feited  hlB  riebl  to  vole  or  hold  ofDce.  thla  inquiry  being  Judlctnl  and 
proper  only  tor  the  regular  trlbunaU  of  the  State. — Cooley.  Con»tit. 
Limit.,  p.  US.  Acts  pasaed  by  legislaturoB  alleoling  some  Judicial  de- 
clalon  already  given  hnve  repeatedly  been  held  void  by  the  Courts. 
Tbey  would  be  doubly  void  bh  also  tranagreaalng  the  Federal  Constl- 

"la  Switzerland,  however,  the  cantonal  courts  have  not,  except  per- 
haps In  Url,  the  right  la  declare  Invalid  a  law  made  by  a  cantooal 
legislature,  the  legislature  belug  apparently  deomed  tbe  Judge  of  Its 
own  powers,  a  cantonal  law  may.  however,  be  quashed.  In  some  cases, 
by  the  Federal  Council,  or  pronounced  Invalid  by  tie  Federal  Court, 
See  an  Inceresllng  dlscuBalon  of  (he  question  In  Dubs.  DoK  o^/entlie/u 
SteAt   dtr   Sehieeizensehen   SidgenosienKhaft,  Port  1.,  p.   113. 
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the  will  of  the  people,  which  is  therein  declared,  is  pftramoimt 
to  tliat  of  their  representatives  expressed  in  any  law."** 

It  is  a  well-established  rule  tJiat  the  judges  will  always 
lean  in  favour  of  the  validity  of  a  legislative  Act;  that  if 
there  be  a  reasonable  doubt  as  to  the  constitutionality  of  a 
statute  they  wUl  solve  that  doubt  in  favour  of  the  statute; 
that  where  the  legislature  has  been  left  a  discretion  they  will 
assume  the  discretion  to  have  been  wisely  exercised;  that 
where  the  construction  of  a  statute  is  doubtful,  they  will  adopt 
such  construction  as  will  harmonize  with  the  Constitution, 
and  enable  it  to  take  effect.  So  it  has  been  well  observed  that 
a  man  might  with  perfect  consistency  argue  as  a  member 
of  the  legislature  against  a  bill  on  the  ground  that  it  is  uncoD' 
stitutional,  and  after  having  been  appointed  a  judge,  might 
in  his  judicial  capacity  sustain  its  constitutionality.  Judges 
must  not  inquire  into  the  motives  of  the  legislature,  nor 
refuse  to  apply  an  Act  because  they  may  suspect  that  it  was 
obtained  by  fraud  or  corruption ;  still  less  because  they  hold 
it  to  be  opposed  to  justice  nnd  sound  policy. ^^    "But  when  a 

■  "Quoted  by  Cooley,  Conttit.  Limit.,  p.  19E,  from  Z  Bay.  61. 
**"A  court  cannot  declare  a.  elatute  ua constitutional  and  void  solely 
on  the  ETOUnd  of  unjuat  and  oppressive  provlalons.  or  hecauae  it  is 
Bupposed  [0  violate  tbe  natural,  social,  or  political  rlgbts  of  ttie  citl- 
lens,  unlsBB  It  can  be  shown  tbat  such  Injustice  Is  prohibited,  or  such 
rlehta  Euaranleed  or  protected,  by  the  Conatltutloo.  ...  In  a  case 
decided  Id  tbe  supreme  court  oT  New  York,  ooe  of  tbe  jud^a  said. 
'The  inhabitants  of  New  York  bave  a  vested  right  In  tbe  Clly  Hall. 
markets,  water-worka,  ferrlea,  and  other  public  property,  which  can- 
not be  taken  from  them  any  more  than  tbeir  iodlvldual  dwellings. 
Their  rlgbts  rent  not  merely  upon  the  Canalitvtion,  but  upon  the  sreat 
principles  of  eternal  justice  nhlch  lie  at  tbe  foundation  of  all  tree 
governments.'  The  sreat  principles  of  eternal  Justice  which  aBeeted 
the  particular  case  had  been  inporpornted  In  the  Constitution,  and  U 
therefore  became  unnecessary  to  consider  what  would  otherwise  bftve 
been  the  rule;  nor  do  wa  utideratand  tbe  court  aa  Intlmatlny  any 
opinion  upon  that  aubjeot.  It  waa  aufflclent  (or  the  case  to  find  tbat 
the  principles  of  right  and  Justice  had  been  recognized  and  protected 
by  the  ConstUutlon.'— Cooley.  pp.  200,  202,  Mr.  Theodore  Bacon  Of 
Hoehester,  New  York,  writes  to  me:  "In  tbo  caae  ot  Gardner  v.  Vie 
ruiage  of  Newburg  IJohnson's  Chancery  Keporta,  N.  Y,  182).  the  New 
York  leglBlature  had  authorized  the  vlilaga  to  supply  itself  with  water 
from  a  Btream.  but  had  made  no  provision  for  indemnifylnR  the  ownora 
of  lands  through  which  the  stream  flowed  for  the  Injury  they  mut 
suffer  from  the  diversion  of  the  water.  Tbe  Constitution  of  New  York 
at  tbat  time  ocntained  no  provision  prohibiting  the  taking  of  prlvata 
properly  for  public  use  without  compenaatlon;  notwithstanding  this. 
Chancellor  Kent  restrained  the  vlllaee  from  proceeding  upon  the  broad 
general  principle  which  he  found  In  Magna  Charta,  In  a  statutory  Bill 
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(statute  is  adjudged  to  be  unconstitutional,  it  is  as  if  it  had 
never  beea.  Eights  cannot  be  built  up  under  it;  contracts 
which  depend  upon  it  for  their  consideration  are  void;  it 
constitutes  a  protection  to  no  one  wlio  haa  acted  under  it; 
and  no  one  can  be  pimiehed  for  having  refused  obedience  to 
it  before  the  decision  was  made.  And  what  is  true  of  an 
Act  void  m  toto  is  true  also  as  to  any  part  of  an  Act  which  is 
found  to  be  unconstitutional,  and  which,  consequently,  is 
to  be  regarded  as  having  never  at  any  time  been  possessed 
of  legal  force.""* 

It  may  be  thought,  and  the  impression  will  be  confirmed 
when  we  consider  as  well  the  minuteness  of  the  State  Consti- 
tutions as  the  profusion  of  State  legislation  and  the  inconsid- 
erate haste  with  which  it  is  passed,  that  as  the  risk  of  a 
conflict  between  the  Constitution  and  statutes  ia  great,  so 
^■the  inconveniences  of  a  system  under  which  the  citizens  cannot 
^Klell  whether  their  obedience  is  or  is  not  due  to  a  statute  must 
^Mk  serious.     How  is  a  man  to  know  whether  he  has  really 
"  acquired  a  right  under  a  statute?  how  is  he  to  learn  whether 
to  conform  his  conduct  to  it  or  not?     How  is  an  investor 
to  ]udge  if  he  may  safely  lend  money  which  a  statute  has 
empowered  a  community  to  borrow,  when  the  statute  may 
be  itself  subsequently  overthrown? 

To  meet  these  difficulties,  some  State  C^onstitutions"  pro-  ^ 

of  RlghLs.  vhlch  of  course  could  not  control  Ibe  legialature,  and  fn 
Qrotlua  Puttendorf  and  Byokershoek.  He  referred  ntso  lo  H  like  pro- 
Vision  In  the  CoDBtltuLlon  of  the  United  States,  which,  however,  al- 
though expressive  of  the  Bentlment  of  the  nation,  was  Intendea  lo 
appl;  onlr  to  the  Ftderal  Government.  I  believe,  however,  thai  this 
case  la  quite  exceptional;  and  nocwlthstandlDg  the  very  great  authority 
o(  Chancellor  Kent,  I  apprehend  that  Judge  CooIeT'a  atntemeot  would 
probably  now  be  generally  accepted.'* 

"Oooley.  CoTMtit,  Limit.,  p.  22T. 

"MflSBartuaetlB,  Maine,  New  Hampshire,  Rhode  laland,  and  Florida. 
In  Vermont  a  similar  power  is  given  by  statute.  In  Florida  II  Is  only 
the  governor  to  whom  the  power  haa  been  given,  and  whereas  under 
the  Constitution  of  ISfiS  he  could  obtain  the  opinion  of  the  JustlceH 
'*upon  any  point  or  law,'  be  can  by  the  Constitution  of  18S6  require  it 
only  "upon  any  question  affecting  his  eiecutlve  powers  and  duties."  A 
sliQllar  provlHloD  was  Inserted  In  the  Constltulloo  ol  Mtseourl  of  ISSE, 
but  omitted  In  the  revised  (and  now  operative)  Conatltutlon  of  1ST&. 
apparently  because  the  Judgea  had  so  often  refused  to  give  their  advlci 
when  ashed  for  it  hy  a  houae  of  the  leglalature,  that  there  aaemei 
little  use  in  retaining  the  enaciment.  In  the  other  Statea  the  Judges 
have  apparently  always  consented 
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vide  that  the  judges  of  the  Supreme  court  of  :  ••=»  ;*  i  ite  may 
be  called  upon  by  the  governor  or  either  Lon.-**  .  l  rlie  legis-! 
lature  to  deliver  their  opinions  upon  questioDS  bf  iav  without 
waiting  for  these  questions  to  arise  and  be  de*-'^ '  ••  d  in  an 
ordinary  lawsuit  between  parties.^*  This  oxjkhj^:  seems  a 
good  one,  for  it  procures  a  judicial  and  non  ;  •  a  inter- 
pretation, and  procures  it  at  once  before  ri-:!i  -  ^  nterests 
lave  been  created.  But  it  is  open  to  the  -b,*'  '.  iiat  the 
-.pinions  so  pronounced  by  judges  are  giver  :■  •:  •  -  ses  have 
r.  isen  which  show  how  in  fact  a  statute  is  working,  and  what 
points  it  may  raise ;  and  that  in  giving  them  the  judges  have 
)io  ,  as  in  contested  lawsuits,  the  assistance  of  counsel  argu- 
H';'^'  for  their  respective  clients.  And  this  is  perhaps  the  reason 
■.i.;.  in  most  of  the  States  where  the  provision  exists,  the 
j    Ves  have  declared  that  they  act  under  it  in  a  purely  ad- 

./  capacity,  and  that  their  deliverances  are  to  be  deemed 
j:  •  •  :•/  expressions  of  opinion,  not  binding  upon  them  should 
t\  ••  I"  ini  afterwards  arise  in  a  lawsuit  involving  the  rights 
o*.*  %.'."' les.^^ 

:  highest  court  of  a  State  may  depart  from  a  view  it 
'ii-  ;  iously  laid  down,  even  in  a  legal  proceeding,  regard- 
ji.  •  ••  construction  of  the  Constitution;  that  is  to  say,  it 
!  :-      !(:.'\1  right  to  do  so  if  convinced  that  the  former  view 

t^-.f-i.---    T    ^>a8sachusett8.     See    on    the   whole   subject   an    interesting 
■.  *  b,  Mr.  J.  B.  Thayer,  of  the  Harvard  University  Law  SchooL 
.  .    J    \?'  s  of  the  supreme  court  of  Massachusetts  suggest  in  their 
"\   ■■         .:'iMi  and  instructive  opinion,  delivered  to  the  legislature,  De- 
c    .  :••  i;  78,  that  this  provision,  which  appears  first  in  the  Massa- 

d  v.Uo  constitution  of  1780,  and  was  doubtless  borrowed  thence  by 
the  other  States,  "evidently  had  in  view  the  usage  of  the  English 
Constitution,  by  which  the  King  as  well  as  the  House  of  Lords, 
whether  acting  In  their  judicial  or  in  their  legislative  capacity,  had  the 
right  to  demand  the  opinion  of  the  twelve  judges  of  England.**  This 
is  still  sometimes  done  by  the  House  of  Lords;  but  the  opinions  of 
the  Judges  so  given  are  not  necessarily  followed  by  that  HoiiBe.  and 
though  always  reported  are  not  deemed  to  be  binding  pronouncements 
of  law  similar  to  the  decisions  of  a  court. 

''Mr.  Thayer  shows,  by  an  examination  of  the  reported  instances, 
that  in  Massachusetts,  New  Hampshire,  and  Rhode  Island,  as  also  in 
Missouri  from  1865  to  1875,  the  courts  held  that  their  opinions  rendered 
under  these  provisions  of  the  State  Constitutions  were  not  to  be 
deemed  judicial  determinations,  equal  in  authority  to  decisions  given 
in  actual  litigation,  but  were  rather  prima  /cuHe  impressions,  which  the 
judges  oug^t  not  to  hold  themselves  bound  by,  wh«R  tubsequently  re- 
quired to  determine  tl^^  4<({Bo  point  In  an  action  oi>  Cftber  legal  pr9r 
ipeeaini^. 
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was  wrong.  But  it  is  reluctant  to  do  so,  because  such  a 
course  unsettles  the  law  and  impairs  the  respect  felt  for  the 
bench.  And  there  is  less  occasion  for  it  to  do  so  than  in  the 
parallel  case  of  the  supreme  Federal  court,  because  as  the 
process  of  amending  a  State  Constitution  is  simpler  and  spegd-^ 
ier  than  that  of  altering  the  Federal  Constitution,  a  re^dy 
can  be  more  easily  applied  to  any  mistake  which  the  jState 
judiciary  has  committed.  This  unwillingness  to  unsettle  the 
law  goes  so  far  that  State  courts  have  sometimes  refused  to 
disturb  a  practice  long  acquiesced  in  by  the  legislature,  which 
they  have  nevertheless  declared  thej^would  have  pronounced 
unconstitutional  had  it  come  before  them  while  still  new. 


CHAPTER  xxxvrn 

THE   DEVELOPMENT   OP   STATE   C0N8TITDnON& 

It  was  observed  in  last  chapter  that  the  State  Constitutions 
furnish  invaluable  materials  for  history.  Their  interest  is 
all  the  greater,  because  the  succession  of  Constitutions  and 
amendments  to  Constitutions  from  1776  till  to-day  enables 
the  annals  of  legislation  and  political  sentiment  to  be  read 
in  these  documents  more  easily  and  succinctly  than  in  any 
similar  series  of  laws  in  any  other  country.  They  are  a  mine 
of  instruction  for  the  natural  history  of  democratic  com- 
munities. Their  fulness  and  minuteness  make  them,  so  to 
speak,  more  pictorial  than  the  Federal  Constitution.  They 
tell  us  more  about  the  actual  methods  and  conduct  of  the 
government  than  it  does.  If  we  had  similar  materials  con- 
cerning the  history  of  as  many  Greek  republics  during  the 
ages  of  Themistocles  and  Pericles,  we  could  rewrite  the  his- 
tory of  Greece.  Some  things,  however,  even  these  elaborately 
minute  documents  do  not  tell  us.  No  one  could  gather  from 
them  what  were  the  modes  of  doing  business  in  the  State  l^is- 
latures,  and  how  great  a  part  the  system  of  committees  plays 
here.  No  one  could  learn  what  manner  of  men  canstitute 
those  bodies  and  determine  their  character.  No  one  would 
know  that  the  whole  machinery  is  worked  by  a  restlessly 
active  party  organization,  Nevertheless,  they  are  so  instruc- 
tive as  records  of  past  movements,  and  as  an  index  to  the 
present  tendencies  of  American  democracy,  that  I  heartily 
regret  that  the  space  at  my  disposal  permits  me  to  make 
only  a  sparing  use  of  the  materials  which  I  gathered  during 
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many  months  spcDt  in  studying  the  one  hundred  and  five 
Constitutions  enacted  since  the  Declaration  of  Indepen- 
dence.' 

Three  periods  may  be  distin^ished  in  the  development 
of  State  Governments  as  set  fortli  in  the  Constitutions,  each 
period  marked  by  an  increase  in  the  length  and  minuteness 
of  those  instruments. 

The  first  period  covers  about  thirty  years  from  1776  down- 
wards, and  includes  the  earlier  Constitutions  of  the  original 
thirteen  States,  as  well  as  of  Kentucky,  Vermont,  Tennessee, 
and  Ohio. 

Most  of  these  Constitutions  were  framed  under  the  impres- 
BioDS  of  the  Revolutionary  War.  They  manifest  a  dread  of 
executive  power  and  of  miiitary  power,  together  with  a  die- 
position  to  leave  everything  to  the  legislature,  as  being  the 
authority  directly  springing  from  the  people.  The  election 
of  a  State  governor  is,  in  most  States,  vested  in  the  legisla- 
ture. He  is  nominally  assisted,  but  in  reality  checked,  by  a 
council  not  of  his  own  choosing.  He  has  not  (except  in 
Massachusetts)  a  veto  on  the  Acts  of  the  legislature.'  He 
has  not,  like  the  royal  govemors  of  colonial  days,  the  right  of 
adjourning  or  dissolving  it.  The  idea  of  giving  power  to  the 
people  directly  has  scarcely  appeared,  because  the  legislature 
is  conceived  as  the  natural  and  necessary  organ  of  popular 
government,  much  as  the  House  of  Commons  is  in  England. 
And  hence  many  of  these  early  Con?titiitiona  consist  of  lit- 
tle beyond  an  elaborate  Bill  of  Rights  and  a  comparatively 
simple  outline  of  a  frame  of  government,  establishing  a  rep- 

•1  venture  BKaIn  lo  commend  the  Btudj-  of  these  conHtltullonB  to  the 
philoaophlc  Inquirer  Into  what  may  be  cBlled  the  science  of  compara- 
tlTB  poUtlca.  Both  among  Ihe  pre-Revolullonnry  chartera  and  (he  State 
coQStltulloDB  he  wUi  and  malter  full  ot  InBtruction.  Among  the  [ormer 
I  may  refer  eBpeclnlly  to  the  Pronie  of  Gnvomment  of  Pen  aay  I  van  la, 
lEEZ  luid  168^.  and  to  the  Fundamental  Constitution  of  Carolina  ot  - 
1689.  These  laat  were  framed  by  John  Loclte.  and  revlaed  by  Iha  llrBl 
I^rd  Shaftesbury,  They  were  found  uQBUltable,  were  only  partially 
put  In  force,  aod  were  abroeated  by  the  proprietors  In  1693,  but  thvj 
are   none   the   Icae   IntercBtlng   to   the   student   of  history  on  thai  ac- 

*!□  New  York  a  veto  on  Acts  ot  the  Legislature  wae  by  the  Prat  cod- 
stliutlou  vFsicd  In  tbe  GovernmeDt  and  Judges  ot  the  blgbest  Stats 
court,  acting  together. 
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resentative  legislature/  with  a  few  executive  officers  and  courts 
of  justice  carefully  separated  therefrom. 

The  second  period  covers  the  first  half  of  the  present  cen- 
tury down  to  tiie  time  when  the  intensity  of  the  party  strug- 
gles over  slavery  (1850-60)  interrupted  to  some  extent  the 
natural  processes  of  State  development.  It  is  a  period  of  the 
democratization  of  all  institutions,  a  democratization  due 
not  only  to  causes  native  to  American  soil,  but  to  the  influence 
upon  the  generation  which  had  then  come  to  manhood  of 
French  republican  ideas,  an  influence  which  declined  after 
1815  and  ended  with  1851,  since  which  time  French  examples 
and  ideas  have  counted  for  very  little.  Such  provisions  for 
the  maintenance  of  religious  institutions  by  the  State  as  had 
continued  to  exist  are  now  swept  away.  The  principle  be- 
comes established  that  constitutions  must  be  directly  enacted 
by  popular  vote.  The  choice  of  a  governor  is  taken  from 
the  legislature  to  be  given  to  the  people.  Property  qualifica- 
tions are  abolished,  and  a  suffrage  practically  universal,  ex- 
cept that  it  often  excludes  free  persons  of  colour,  is  intro- 
duced. Even  the  judges  are  not  spared.  Many  Constitutions 
shorten  their  term  of  office,  and  direct  them  to  be  chosen  by 
popular  vote.  The  State  has  emerged  from  the  English  con- 
ception of  a  community  acting  through  a  ruling  legislature, 
for  the  legislature  begins  to  be  regarded  as  being  only  a 
body  of  agents  exercising  delegated  and  restricted  powers,  and 
obliged  to  recur  to  the  sovereign  people  (by  asking  for  a 
constitutional  amendment)  when  it  seeks  to  extend  these 
powers  in  any  particular  direction.  The  increasing  length 
of  the  Constitutions  during  this  half  century  shows  how  the 
range  of  the  popular  vote  has  extended,  for  these  documents 
now  contain  a  mass  of  ordinary  law  on  matters  which  in  the 
early  days  would  have  been  left  to  the  legislatures. 

In  the  third  period,  which  begins  from  about  the  time  of 

*The  wide  powers  of  these  early  legislatures  are  witnessed  to  by  the 
fear  which  prudent  statesmen  entertained  of  their  action.  Madison 
said,  in  the  Philadelphia  Convention  of  1787,  "Experience  proves  a  ten- 
dency in  our  governments  to  throw  all  power  into  the  legislative  vor- 
tex. The  executives  of  the  States  are  little  more  than  ciphers:  the 
legislatures  are  omnipotent."  How  they  might  abuse  this  power  the 
case  of  Rhode  Island  showed. 
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the  Civil  War,  a  slight  reaction  may  be  diBcerned,  not  agaiMt 
popular  sovereignty,  which  is  etronger  than  ever,  but  in 
the  tendency  to  strengthen  the  eseeutive  and  judicial  depart- 
ments. The  governor  had  begun  to  receive  in  the  second 
period,  and  has  now  in  everj*  State  but  four,  a  veto  on  the 
acts  of  the  legislature.  His  tenure  of  office  has  been  gener- 
ally lengthened;  the  restrictions  on  his  re-eligibility  gener- 
ally removed.  In  many  States  the  judges  have  been  granted 
larger  salariee.  and  their  terms  of  office  lengthened.  Some 
constitutions  have  even  transferred  judicial  appointments 
from  the  vote  of  the  people  to  the  executive.  But  the  most 
notable  change  of  all  has  been  the  narrowing  of  the  compe- 
tence of  the  legislature,  and  the  tying  up  of  its  action  by  a 
variety  of  complicated  restrictions.  Tt  may  seem  that  to  take 
powers  away  from  (he  legislature  is  to  give  them  to  the  people, 
nnd  is,  therefore,  another  step  towards  pure  democracy.  But 
in  America  this  is  not  so,  because  a  legislature  always  yields 
lo  any  popular  clamour,  however  transient,  while  direct  legift- 
lation  by  the  people  involves  some  delay.  Such  provisions 
are,  therefore,  conservative  in  their  results,  and  are  really 
checks  imposed  by  the  citiwns  upon  themselves._ 

This  process  of  development,  which  has  first  exalted  and 
then  depressed  the  legislature,  which  has  extended  the  direct 
interference  of  the  people,  which  has  changed  the  Constitution 
itself  from  a  short  into  a  long,  a  simple  into  a  highly  com- 
plex document,  has,  of  course,  not  yet  ended.  Forces  are 
already  at  work  which  will  make  the  constitutions  of  forty 
years  hence  different  from  those  of  to-day.  To  conjecture  the 
nature  of  these  forces  we  must  examhie  a  little  further  the* 
existing  constitutions  of  the  States,  and  especially  the  later 
among  them ;  and  nmst  distinguish  between  different  types  of 
constitution,  corresponding  to  the  different  part*  of  the  Union 
in  whicli  the  States  that  have  framed  them  are  situate. 

Three  tj-pea  were  formerly  distinguishable,  the  old  colonial 
tj^pe,  best  seen  in  New  England  and  the  older  Middle  States, 
tiie  Southern  or  Slave  State  type  (in  which  the  influence  of 
tlie  first  Constitution  of  Virginia  was  noticeable),  and  the 
Tiew  or  Western  type.     At  present  these  diatinctions  are  leas 
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marked.  All  the  Soutlieni  States  except  Kentucky  (which 
never  passed  an  ordinance  of  secession)  have  given  themselves 
new  constitutions  since  the  war;  and  the  differences  between 
these  and  the  new  constitutions  of  the  Northwestern  and 
Pacific  States  are  not  salient.  This  is  because  the  economic 
and  social  changes  produced  by  the  War  of  Secession  and 
abolition  of  slavery  broke  to  pieces  the  old  social  conditions, 
and  made  these  Southern  States  virtually  new  communities 
like  those  of  the  West.  There  is  still,  however,  a  strong  con- 
trast between  the  New  England  States,  to  which  for  this  pur- 
pose we  may  add  New  Jersey  and  Delaware,  whose  present 
constitutions  all  date  from  the  period  between  1780  and  1844, 
and  the  Southern  and  Western  States,  nearly  all  of  whose 
constitutions  are  subsequent  to  that  year.  In  these  older 
States  the  power  of  the  executive  is  generally  greater.  The 
judges  are  frequently  named  by  the  governor,  and  not  elected 
by  the  people.  The  electoral  districts  are  not  always  equal. 
The  constitutions  are  not  so  minute,  and,  therefore,  the  need 
of  recurring  to  the  people  to  change  them  arises  less  fre- 
quently. 

Taking  the  newer,  and  especially  the  Western  and  Southern 
Constitutions,  and  remembering  that  each  is  the  work  of 
an  absolutely  independent  body,  which  (subject  to  the  Federal 
Constitution)  can  organize  its  government  and  shape  its  law 
in  any  way  it  pleases,  so  as  to  suit  its  peculiar  conditions  and 
reflect  the  character  of  its  population,  one  is  surprised  to  find 
how  similar  these  newer  instruments  are.  There  is  endless 
variety  in  details,  but  a  singular  agreement  in  essentials.  The 
influences  at  work,  the  tendencies  which  the  constitutions  of 
the  last  forty  years  reveal,  are  evidently  the  same  over  the 
whole  Union.  What  are  the  chief  of  those  tendencies?  Ono 
is  for  the  constitutions  to  grow  longer.  This  is  an  absolutely 
universal  rule.  Virginia,  for  instance,  put  her  first  consti- 
tution, that  of  1776,  into  four  closely  printed  quarto  pages, 
that  is,  into  about  three  thousand  two  hundred  words.*  In 
1830  she  needed  seveh  pages;  in  1850  eighteen  pages;  in  1870, 

*nie  full  quarto  page  in  Poare's  edition  of    7%e  Federal  and  StaU 
Constitutioiu  contains  about  eight  hundred  words. 
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twenty-two  pages,  or  Beventeen  thousand  worde.  Texas  has 
doubled  the  length  of  her  constitution  from  sixteen  quarto 
pages  in  1845  to  thirty-four  in  1876.  Pennsylvania  waa  con- 
tent in  1776  with  a  document  of  eight  pages,  which  for  those 
times  was  a  long  one;  phe  now  requires  twenty-three.  The 
constitution  of  Illinois  filled  ten  pages  in  1818;  in  1870  it 
had  swollen  to  twenty-five.  These  are  fair  e.xamplea,  hut  tlis 
extremes  are  marked  by  the  constitution  of  New  Hampshire 
of  1776,  which  was  of  about  six  hundred  words  (not  reckoning 
the  preamble),  and  the  constitution  of  Missouri  of  1S75, 
which  has  more  than  twenty-six  thousand  words.  The  new 
conntitutions  are  longer,  not  only  becauee  new  topics  are  taken 
up  and  dealt  with,  but  because  the  old  topics  are  handled  in 
far  greater  detail.  Such  matters  as  education,  ordinary  pri-[ 
vate  law,  railroads,  State  and  municipal  indebtedness,  were 
either  untouched,  or  lightly  touched,  in  the  earlier  instru- 
ments. The  provisions  regarding  the  judiciary  and  the  legis- 
lature, particularly  those  restricting  the  power  of  the  latter, 
have  grown  far  more  minute  of  late  years,  as  abuses  of  power 
become  more  frequent,  and  the  respect  for  legislative  authority 
less.  As  the  powers  of  a  Stat^  legislature  are  prima  facte 
unlimited,  these  bodies  can  be  restrained  only  by  enumerating; 
the  matters  withdrawn  from  their  competence,  and  the  list 
grows  always  ampler.  The  time  might  almost  seem  to  have 
t-ome  tor  prescribing  that,  like  Congress,  they  should  be  enti- 
tled to  legislate  on  certain  enumerated  subjects  only,  and  he 
always  required  to  establish  affirmatively  their  competence  to 
deal  with  any  given  topic.  i 

I  have  already  referred  to  the  progress  which  the  newer 
constitutions  show  towards  more  democratic  arrangements. 
The  suffrage  is  now  in  almost  every  State  enjoyed  by  all  adult 
males.  Citizenship  is  quickly  and  easily  accorded  to  immi- 
grants. And,  most  significant  of  all,  the  superior  judges,  who 
were  formerly  named  by  the  governor,  or  chosen  by  the  legis- 
lature, and  who  held  office  during  good  behaviour,  are  now,  in 
most  States,  elected  by  the  people  for  fixed  terms  of  years.  I  I 
do  not  ignore  the  strongly  marked  democratic  character  of  even 
the  first  set  of  ronplitutions,  formed  at  and  just  after  the  Revo- 
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lution;  but  that  character  manifested  itself  chiefly  in  nega- 
tive provisions,  t.  e,  in  forbidding  exercises  of  power  by  the 
executive,  in  securing  full  civil  equality,  and  the  primordial 
rights  of  the  citizen.  The  new  democratic  spirit  is  positive  as 
well  as  negative.  It  refers  everything  to  the  direct  arbitra- 
ment of  the  people.  It  calls  their  will  into  constant  activity, 
sometimes  by  the  enactment  of  laws  on  various  subjects  in 
the  Constitution,  sometimes  by  prescribing  to  the  legislature 
the  purposes  which  legislation  is  to  aim  at.  JJven  the  ten- 
dency to  support  the  executive  against  the  legi.  iture  is  evi- 
dence not  so  much  of  respect  for  authority  as  of  the  confidence 
of  the  people  that  the  executive  will  be  the  servant  of  popular 
opinion,  prepared  at  its  bidding  to  restrain  that  other  servant 
— the  legislature — who  is  less  trusted,  because  harder  to  fix 
with  responsibility  for  misdoing.  On  the  whole,  therefore, 
there  can  be  no  doubt  that  the  democratic  spirit  is  now  more 
energetic  and  pervasive  than  it  was  in  the  first  generation. 
It  is  a  different  kind  of  spirit.  It  is  more  practical,  more  dis- 
posed to  extend  the  sphere  of  governmental  interference,  leas 
content  to  rely  on  general  principles.  One  discovers  in  the 
wording  of  the  most  recent  constitutions  a  decline  of  that 
touching  faith  in  the  efficacy  of  broad  declarations  of  abstract 
human  rights  which  marked  the  disciples  of  Jefferson.  But 
if  we  compare  the  present  with  the  second  or  Jacksonian  age, 
it  may  be  said  that  there  has  been  in  progress  for  some  years 
past  a  certain  anti-democratic  reaction,  fainter  than  the  level- 
ling movement  of  sixty  years  ago,  and  not  likely  to  restore  the 
state  of  things  that  existed  before  that  movement,  yet  no- 
ticeable as  showing  that  the  people  do  learn  by  experience, 
and  are  not  indisposed  to  reverse  their  action  and  get  clear 
of  the  results  of  past  mistakes.  The  common  saying  that 
on  the  road  to  democracy  there  are  vestigia  nulla  retrorsum 
is  not  universally  true  in  America. 

That  there  are  strong  conservative  tendencies  in  the  United 
States  is  a  doctrine  whose  truth  will  be  illustrated  later  on. 
Meantime  it  is  worth  while  to  ask  how  far  the  history  of 
State  constitutions  confirms  the  current  notion  that  democra- 
cies are  fond  of  change,    The  answer  is  instructive,  because 
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it  ahowshow  flimgy  are  the  generalizations  which  men  often 
indulge  in  when  discussing  forms  of  government,  as  if  all 
conmiunities  with  similar  forms  of  government  behaved  in 
the  same  way.  All  the  States  of  the  Union  are  democracies, 
and  democracies  of  nearly  the  aame  type.  Yet  while  some 
change  their  constitutions  frequently,  others  scarcely  change 
theirs  at  all.  Let  me  recall  th&  reader's  mind  to  the  distinc- 
tion already  drawn  between  the  older  or  New  England  type 
and  the  newer  type,  wliieh  we  find  in  the  Southern  as  well  as 
the  Western  ^States.  It  is  among  the  latter  that  changes  are 
frequent.  Louisiana,  for  inetancp,  whose  State  life  began 
in  1812,  baa  bad  six  complete  new  constitutions,  without 
counting  the  so-called  Secession  Constitution  of  1861.  So 
has  Georgia.  Arkansas,  which  dates  from  1836,  has  had  five, 
besides  many  amendments  passed  in  the  intervals.  Virginia 
and  South  Carolina  (both  original  States)  have  had  five  each. 
Among  the  Northern  States.  Pennsylvania  (an  original  State) 
has  had  four;  Illinois,  dating  from  1818,  three;  New  York, 
three;  Delaware,  three;  whereas  Connecticut  and  Rhode 
Island*  (both  original  States),  and  Maine  (dating  from 
1820),  have  had  only  one  each;  Vermont  and  New  Hamp- 
ehire,  two  each.  Massachusetts  still'  lives  under  her  Consti- 
tution of  1780,  which  has,  indeed,  been  amended  at  various 
dates,  yet  not  to  such  an  extent  as  to  efface  its  original  fea- 
tures. Of  the  causes  of  these  differences  I  will  now  touch 
on  two  only.  One  is  the  attachment  which  in  an  old  and' 
historic,  a  civilized  and  well-educated  community,  binds  thq 
people  to  their  accustomed  usages  and  forms  of  government-! 
It  is  the  newer  States,  without  a  past  to  revere,  with  a  popu-, 
lation  undisciplined  or  fluctuating,  that  are  prone  to  change. 
In  well-settled  commonwealths  the  longer  a  constitution  has 
stood  untouched,  the  longer  it  is  likely  to  stand,  because  the 
force  of  habit  is  on  its  aide,  because  an  intelligent  people, 
learns  to  value  tlie  stability  of  its  institutions,  and  to  love 
that  which  it  is  proud  of  having  created. 

The  other  cause  is  the  difference  between  the  swiftness  with 
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which  economic  and  social  changes  move  in  different  parU 
of  the  country.  They  are  the  most  constant  sources  of  poUti-i 
cal  change^  and  find  their  natural  expression  in  alterations 
of  the  Constitution.  Such  changes  have  been  least  swift  and 
least  sudden  in  the  New  England  and  Middle  States,  thou^ 
in  some  of  the  latter  the  growth  of  great  cities,  such  as  New 
York  and  Philadelphia,  has  induced  them,  and  induced  there- 
with a  tendency  to  amend  the  constitutions  so  as  to  meet 
new  conditions  and  check  new  evils.  They  have  been  most 
marked  in  regions  where  population  and  wealth  have  grovn 
with  unexampled  speed,  and  in  those  where  the  extinction 
of  slavery  has  changed  the  industrial  basis  of  society.  Here 
lies  the  explanation  of  the  otherwise  singular  fact  that  several 
of  the  original  States,  such  as  Virginia  and  (reorgia,  have 
run  through  many  constitutions.  These  whilom  Slave  States 
have  not  only  changed  greatly  but  changed  suddenly :  society 
was  dislocated  by  the  Civil  War,  and  has  had  to  make  more 
than  one  effort  to  set  itself  right. 

The  total  number  of  distinct  constitutions  adopted  in  1776 
or  enacted  in  the  several  States  since  that  year — ^the  States 
being  then  13  and  now  42  in  number — is  105;  and  to  these 
constitutions  214  partial  amendments  have  been  at  different 
times  adopted.*  The  period  since  1860  shows  a  somewhat 
greater  frequency  of  change  than  the  eighty-four  years  pre- 
ceding; but  that  may  be  accounted  for  by  the  effects  of  flie 
war  on  the  Southern  States.  The  average  duration  of  a  con- 
stitution has  been  estimated  at  thirty  years,  and  ten  have 
lasted  more  than  sixty  years.  In  this  connection  it  must  be 
remarked  that  both  whole  constitutions  and  particular  amend- 
ments are  frequently  rejected  by  the  people  when  submitted 
to  them  at  the  polls.  This  has  befallen  six  draft  constitu- 
tions and  more  than  twenty-eight  amendments  within  the 

last  ten  years."^ 

*I  take  these  figrures  from  Dr.  Hitchcock's  Study  of  American  Stait 
Constitutions  published  in  1887,  adding  the  last  Constitution  of  Flor- 
ida. Several  Constitutions  have  been  amended  since  1886,  but  I  eannot 
give  the  exact  number  of  amendments.  Add  four  Coostitutions  now 
being  enacted  by  the  four  new  States. 

^Macpherson's  Handbook  mentions  34  constitutional  amendmentf  •• 
adopted  in  the  two  years  from  July,  1884,  to  July,  1886,  and  4  tt 
rejected. 
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Putting  all  these  facts  together,  nnd  bearing  in  mind  to 
how  large  an  extent  the  constitutionB  now,  whether  wisely 
or  foolishly,  embody  ordinary  private  and  administrative  law, 
and  therefore  invite  amendment,  the  American  democracy 
f^wms!  Igrs  inclined  to  changeful nesa  and  inconstancy  than 
cither  abstract  considerations  or  the  descriptions  of  previous 
writers,  such  as  De  Tocqueville,  would  have  led  03  to  expect 
The  respect  for  these  fundamental  instruments  would,  no 
doubt,  be  greater  if  the  changes  in  them  were  even  fewer 
and  the  changes  would  be  fewer  if  the  respect  were  greater 
but  I  see  little  reason  to  think  that  the  evil  is  increasing, 

A  few  more  observations  on  what  the  Constitutions  dis- 
close are  needed  before  I  conclude  tliis  necessarily  briei 
eketch  of  the  most  instructive  sources  for  the  history  of  popu- 
lar government  which  our  century  baa  produced — documents 
whose  clauses,  while  they  attempt  to  solve  the  latest  prob- 
lems of  democratic  commonwealths,  often  recall  the  earll 
efforts  of  our  English  forefathers  to  restrain  the  excesses 
mediffival  tyranny. 

The  Constitutions  witness  to  a  singular  distrust  by  the  peo- 
ple of  jts  own  agents  and  officers,  not  only  of  the  le^slaturefl 
but  also  of  local  authorities,  as  well  rural  as  urban,  whose 
powers  of  borrowing  or  undertaking  public  works  are  strictly 
limited.  Even  the  judges  are,  i'li  some  States,  restrained  in 
their  authority  to  commit  for  contempt  of  court,  and,  while 
permitted  to  state  the  law,  are  generally  forbidden  to  charge 
a  jury  upon  the  facta  of  a  case. 

They  witness  also  to  a  jealousy  of  the  Federal  government. 
By  most  constitutions  a  Federal  official  is  made  incapable, 
not  only  of  State  office,  but  of  being  a  member  of  a  State 
legislature.  These  prohibitions  are  almost  the  only  references 
lo  the  National  government  to  be  found  in  the  State  Con- 
stitutions, which,  BO  far  as  their  terms  go,  might  belong  to 
independent  communities.  They  usually  talk  of  corporations 
belonging  to  other  States  as  "foreign,"  and  Eometimea  try  to 
impose  special  burdens  on  them. 

They  show  a  wholesome  anxiety  to  protect  and  safeguard 
private  property  in  every  way.     The  people's 
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^vereignty  hae  not  uaed  the  opportuuity  which  the  enact- 
lOTit  of  a  constitution  gives  to  override  private  rights :  there 
is  '■ather  a  desire  to  secure  such  rights  from  any  encroach- 
Di''  !it  hy  the  legislature :  witness  the  frequent  provisioiiB 
o>;ainst  the  taking  of  property  without  due  compeneation,  and 
»jj»inst  the  passing  of  private  or  personal  statutes  which  could 
Wifairly  affect  individuals.  The  only  exceptions  to  this  rule 
irv  to  be  found  in  the  case  of  anything  approaching  a  man- 

trly,  and  in  the  case  of  wealthy  corporations.  But  the  "mcm- 
opt'list"  is  regarded  as  the  enemy  of  the  ordinary  citizen, 
whim  he  oppresses;  and  the  corporation — it  is  usually  cor- 
poistions  that  are  monopolists — is  deemed  not  a  private  per- 
«ij  at  all,  but  a  sort  of  irresponsible  tyrant  whose  resources 
eji&ble  him  to  overreach  the  law.  Corporations  are  singled 
on',  'or  special  taxation.  Labour  laws  arc  enacted  to  apply 
t"  rriem  only.  A  remarkable  instance  of  this  hostility  to 
"I  ■  ■'  ipolies  is  to  be  found  in  the  Constitution  of  Illinois  of 
1870,  with  its  provisions  anent  grain  elevators,  warehouses, 
and  railroads.'  Nor  are  the  newer  constitutions  of  other 
Western  States,  such  as  Wisconsin  and  Texas,  less  infftructive 
in  this  respect. 

The  extension  of  the  sphere  of  State  interference,  with 
the  corresponding  departiire  from  the  doctrine  of  laiasez  faire. 
is  a  question  so  large  and  so  interesting  as  to  require  a  chapter 
to  itself.  Here  it  may  suffice  to  remark  that  some  depart- 
ments of  governmental  action,  which  on  the  continent  of 
Europe  have  long  been  handled  by  the  State,  arc,  in  America, 
still  left  to  private  enterprise.  For  instance,  the  States  neither 
own  nor  manage  railways,  or  telegraphs,  or  mines,  or  forests, 
and  they  sell  their  public  lands  instead  of  working  them. 
There  is,  nevertheless,  visible  in  recent  constitutions  a.  ten- 
dency to  extend  the  scope  of  public  administrative  activity. 
Some  of  the  newer  instruments  establish  bureau?  of  agricul- 
ture, labour  offices,  mining  commissioners,  land  registration 
offices,  dairy  commissioners,  and  agricultural  or  mining  cc^- 
leges.     And  a  reference  to  the  statutes  passed  within  the 
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Jast  few  years  in  the  Western  States  will  show  that  more  is 
being  done  in  this  direction  by  the  legislatures,  as  exponents 
of  popular  sentiment,  than  could  be  gathered  from  tlie  con- 
stitutions, most  of  which  are  more  than  ten  years  old. 

A  spirit  of  humanity  and  tenderness  for  suffering,  very 
characteristic  of  the  American  people,  appears  in  the  direc- 
tions which  many  constitutions  contain  for  the  establishment 
of  charitable  and  reformatory  institutions.  Sometimes  the 
legislature  is  enjoined  to  provide  that  the  prisons  are  made 
comfortable.  On  the  other  hand,  this  tfindemees  is  qualified 
by  the  judicious  severity  which  in  most  States  debars  persons 
convicted  of  crime  from  the  electoral  franchise. 

In  the  older  Northern  constitutions,  and  in  nearly  all  the 
more  recent  constitutions  of  all  the  States,  ample  provision  is  ■ 
made  for  the  creation  and  maintenance  of  schools.  Even  uni- 
versities are  the  object  of  popular  zeal,  though  a  zeal  not 
always  according  to  knowledge.  Several  Western  constitu- 
tions direct  their  establishment  and  support  from  public  funds 
or  land  grants. 

Although  a  Constitution  is  the  fundamental  and  supreme 
law  of  the  State,  one  must  not  conclude  tliat  its  provisions 
are  any  better  observed  and  enforced  than  those  of  an  ordi- 
nary statute.  There  is  sometimes  reason  to  suspect  that  when 
an  offence  is  thought  wortliy  of  being  specially  mentioned  in 
a  constitution,  this  happens  because  it  is  specially  frequent, 
and  because  men  fear  that  the  legislature  may  shrink  from 
applying  due  severity  to  repress  it.  Certain  it  is  that  in 
many  instances  the  penalties  threatened  by  constitutions  fail 
to  attain  their  object.  For  instance,  the  constitutions  of  most 
of  the  Southern  States  have  for  many  years  past  declared 
duellists,  and  even  persons  who  abet  a  duel  by  carrying  a 
challenge,  incapable  of  olRce,  or  of  sitting  in  the  legislature. 
Yet  the  practice  of  private  warfare  does  not  seem  to  have 
declined  in  Mississippi,  Texas,  or  Arkansas,  where  these  pro- 
visions exist.  Virginia  had  such  a  provision  in  her  constitu- 
tion of  ]830.  She  repeated  it  in  her  constitution  of  1850, 
but  with  the  addendum  that  the  disqufllification  should  not 
attach  to  those  who  had  offended  previously — t.  e.  in  violation 
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of  the  constitution  of  1830.*  So  far  as  the  .  •  has 
had  any  eflfect,  that  eflfect  would  seem  to  have  1  oui- 

age  the  practice  of  shooting  at  sight,  which  is  i  •ally 

nor  socially  an  improvement  on  duelling,  thoi:  ntly 

exempt  from  these  constitutional  penalties. 

New  York  has  been  so  much  exercised  on  li.       ••  •    it  of 
bribery  and  corruption,  as  to  declare  (amendn  .  ^74), 

not  only  that  every  member  of  the  legislature  aa»I  .  •  ficer 
shall  take  an  oath  that  he  has  given  nothing  :v'-  *  '  iera- 
tion  for  any  vote  received  for  him  (amendme  :  .  n    xii.. 

§  1),  and  that  the  legislature  shall  pass  laws  •  !  •  •:.  from 
the  suffrage  all  persons  convicted  of  bribery  or  ■  '  jifa- 

mous  crime  (amendment  to  Art.  ii.,  §  2),  but  aibw  ^amend- 
ment to  Art.  XV.,  §§  1  and  2)  that  the  giving  or  offering  to  or 
receiving  by  an  officer  of  any  bribe  shall  be  a  felony.  And 
lobbying,  which  is  openly  practised  in  every  building  where 
a  legislature  meets,  is  declared  by  California  to  be  a  felony, 
and  by  Georgia  to  be  a  crime. 

*"The  General  Assembly  may  provide  that  no  person  shall  be  capable 
of  holding  or  being  elected  to  any  post  of  profit,  trust,  or  emolument, 
civil  or  military,  legislative,  executive,  or  Judicial,  under  the  covem- 
ment  of  this  commonwealth  who  shall  hereafter  fight  a  duel,  or  send 
or  accept  a  challenge  to  fight  a  duel,  the  probable  issue  of  which  may 
be  the  death  of  the  challenger  or  challenged,  or  who  shall  be  second 
to  either  party,  or  shall  in  any  manner  aid  or  assist  in  such  duel,  or 
shall  be  knowingly  the  bearer  of  such  challenge  or  acceptance;  but 
no  person  shall  be  so  disqualified  by  reason  of  his  haying  heretofore 
fought  such  duel  or  sent  or  accepted  such  challenge,  or  been  second 
in  such  duel,  or  bearer  of  such  challenge  or  acceptance"  (Constitution 
of  1S30,  Art.  iii.,  $  12,  repeated  in  Constitution  of  1850,  Art.  iv.,  §  17). 
In  her  Constitution  of  1870  Virginia  is  not  content  with  suggesting  to 
the  legislature  to  disqualify  duellists,  but  does  this  directly  by  Art. 
iii.,  8  3.  Seventeen  Constitutions  now  declare  duellists  disqualified  for 
office,  and  nine  others  add  a  disqualification  for  the  franchise.  Nearly 
all  are  Southern  and  Western  States. 
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The  difficulties  and  defects  inherent  in  the  method  of  legis- 
lating by  a  Constitution  are  obvious  enough.  Inasmuch  as 
the  people  cannot  be  expected  to  distinguish  carefully  be- 
tween what  is  and  what  is  not  proper  for  a  fundamental  in-  , 
Ftrument,  there  ariBPS  an  inconvenient  ae  well  as  unscientific 
mixture  and  confusion  of  private  law  and  administrative  regu- 
lation with  the  frame  of  government  and  the  general  doctrines 
of  public  law.  This  mixture,  and  the  practice  of  placing 
in  the  Constitution  directions  to  the  legislature  to  legislate 
in  a  certain  Benee,  or  for  certain  purposes,  embarrass  a  legis- 
lature in  its  workings  by  rallying  at  everv-  turn  questions  of 
its  competence  to  legislate,  and  of  the  agreement  between  its 
acts  and  the  directions  contained  in  the  Constitution.  And 
BS  tlie  legislature  is  seldom  either  careful  or  well  advised,  there 
follows  in  due  course  an  abundant  crop  of  questions  as  to 
the  constitutionality  of  statutes,  alleged  by  those  whom  they 
aflect  prejudicially  in  anv  particular  instance  to  be  either  in 
Eiibstance  inconsistent  with  the  Constitution,  or  such  as  the 
legislature  was  expressly  forbidden  by  it  to  pass.  These  in- 
conveniences are,  no  doubt,  slighter  in  America  than  they 
ivould  be  in  Europe,  because  the  lawyers  and  the  judges  have 
had  so  much  experience  in  dealing  with  questions  of  consti- 
tutional conflict  and  ultra  vires  legislation  that  they  now  han- 
dle tliem  with  amazing  dexterity.  Still,  they  are  serious,  and 
eucli  as  a  well-ordered  government  ought  to  avoid.  The  habit 
^^of  putting  into  the  Constitution  matters  proper  for  an  ordi-  | 
^■ttory  itatute  has  the  further  disadvantage  that  it  heightens 
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the  diflBculty  of  correcting  a  mistake  or  snpplying  an  omission. 
The  process  of  amending  a  constitution  even  in  one  specific 
point  is  a  slow  one,  to  which  neither  the  legislatnre,  as  the 
proposing  authority,  nor  the  people,  as  the  sanctioning  au- 
thority, willingly  resort.  Hence  blemishes  remain  and  are  tol- 
erated which  a  country  possessing,  like  England,  a  sovereign 
legislature,  would  correct  in  the  next  session  of  Parliament 
without  trouble  or  delay. 

It  is  sometimes  difficult  to  induce  the  people  to  take  a 
proper  interest  in  the  amendment  of  the  Constitution.  In 
those  States  where  a  majority  of  all  the  qualified  voters,  and 
not  merely  of  those  voting,  is  required  to  affirm  an  amend- 
ment, it  often  happens  that  the  requisite  majority  cannot  be 
obtained  owing  to  the  small  number  who  vote.^  This  has 
its  good  side,  for  it  is  a  check  on  hasty  or  frequent  change. 
But  it  adds  greatly  to  the  difficulty  of  working  a  rigid  or 
supreme  Constitution,  that  you  may  find  an  admitted,  even 
if  not  very  grave  evil,  to  be  practically  irremovable,  because 
the  mass  of  the  people  cannot  be  induced  to  care  enough  about 
the  matter  to  come  to  the  polls,  and  there  deliver  their  judg- 
ment upon  it. 

These  defects  are  so  obvious  that  we  are  entitled  to  expect 
to  find  correspondingly  strong  grounds  for  the  maintenance, 
and  indeed  the  steady  extension,  of  the  plan  of  legislating 
by  and  through  a  Constitution.  What  are  these  grounds? 
Why  do  the  Americans  tend  more  and  more  to  remove  l^is- 
lation  from  the  legislature  and  entrust  it  to  the  people? 

We  could  quite  well  imagine  the  several  State  governments 
working  without  fundamental  instruments  to  control  them. 
In  a  Federal  government  which  rests  on,  or  at  least  which 
began  from,  a  compact  between  a  number  of  originally  sepa- 
rate communities,  the  advantages  of  having  the  relations  of 
these  communities  to  one  another  and  to  the  central  authority 
defined  by  an  instrument  placed  beyond  the  reach  of  the 
ordinary  legislature,  and  not  susceptible  of  easy  change,  are 
clear  and  strong.     Such  an  instrument  is  the  guarantee  for 

^This  has  happened  more  than  once  of  late  years  in  Kentucky  and 
Delaware. 
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the  rights  of  each  member  placed  above  the  impulses  ot  a 
chance  majority.  The  case  is  quite  different  when  we  come 
to  a  single  homogeneous  community.  Each  American  State 
might  now,  if  it  so  pleased,  conduct  its  own  business,  and 
govern  its  citizens  as  a  commonwealth  "at  common  law,"  with 
a  sovereign  legislature,  whose  statutes  formed  the  highest 
expression  of  popular  will.  Nor  need  it  do  so  upon  the  cabinet 
system  of  England.  It  might  retain  the  separation  from  the 
legislature  of  the  executive  governor,  elected  by  the  people, 
and  exercising  hia  veto  on  their  behalf,  and  yet  dispense  alto- 
gether with  a  rigid  fundamental  constitution,  being  content 
to  vest  in  its  representatives  and  governor  the  plenitude  of 
its  own  powers.  This,  however,  no  American  State  does,  or 
has  ever  done,  or  is  likely  to  do.  And  the  question  why  it 
does  not  suggests  a  point  of  interest  for  Europeans  as  well 
as  for  Americans. 

In  the  republics  of  the  ancient  world,  where  representative 
assemblies  were  unknown,  legislative  power  rested  with  the 
citizens  meeting  in  what  we  should  now  call  primary  aasem- 
blies,  such  aa  the  Ecclesia  of  Syracuse  or  the  Comitia  of  Rome. 
The  same  plan  prevailed  in  the  early  Teutonic  tribes,  where 
the  assembly  of  the  freemen  exercised  all  such  powers  as  did 
not  belong  to  the  king.  The  laws  of  the  kings  of  the  Angles 
and  Saxons,  the  capitularies  of  Charlemagne,  were  promul- 
gated in  assemblies  of  the  nation,  and  may  be  said,  though 
emanating  from  the  prince,  to  have  l>een  enacted  by  the  peo- 
ple. During  the  Middle  Ages  these  assemblies  died  out,  and 
the  right  of  making  laws  passed  either  to  the  sovereign  or  to 
a  representative  assembly  surrounding  the  sovereign,  such  as 
the  English  Parliament,  the  older  method  surviving  only 
in  such  primitive  communities  as  some  of  the  Swiss  cantons, 
and  the  tiny  republics  of  Andorra  and  San  Marino.  The 
first  reappearance  in  modem  Europe  of  the  scheme  of  direct 
legislation  by  the  people  is,  so  far  as  I  know,  the  provision 
of  the  French  Constitution  framed  by  the  National  Conven- 
tion in  1793,  which  directs  that  any  law  proposed  by  the  legis- 
lative body  shall  be  published  and  sent  to  all  the  communes 
I  the  Republic,  whose  primary  assemblies  shall  be  convoked 
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to  vote  upon  it,  in  case  objections  to  it  have  been  raised  by 
one-tenth  of  these  primary  assemblies  in  a  majority  of  the 
departments.  In  recent  times  the  plan  has  become  familiar 
by  its  introduction,  not  only  into  most  of  the  cantons  of 
Switzerland,  but  into  the  Swiss  Federal  Republic,  which  con- 
stantly applies  it,  under  the  iiame  of  Referendum,  by  sub- 
mitting to  the  vote  of  the  people  laws  passed  by  the  Federal 
legislature.* 

.  In  England  the  influence  of  the  same  idea  may  be  discov- 
ered in  two  phenomena  of  recent  years.  One  is  the  proposal 
frequently  made  to  refer  to  the  direct  vote  of  the  inhabitants 
of  a  town  or  other  local  area  the  enactment  of  some  ordinance 
affecting  that  district:  as,  for  instance,  one  determining 
whether  or  no  licenses  shall  be  granted  within  it  for  the  sale 
[  of  intoxicating  liquors.  This  method  of  deciding  an  issue, 
)  commonly  known  as  Local  Option,  is  a  species  of  referendimL 
It  differs  from  the  Swiss  form,  not  merely  in  being  locally 
restricted,  but  rather  in  the  fact  that  it  is  put  to  the  people, 
not  for  the  sake  of  confirming  an  Act  of  the  legislature,  but 
of  deciding  whether  a  particular  Act  shall  be  operative  in  a 
given  area.  But  the  principle  is  the  same ;  it  is  a  transference 
of  legislative  authority  from  a  representative  body,  whether 
the  parliament  of  the  nation  or  the  municipal  council  of  the 
town,  to  the  voters  at  the  polls.* 

The  other  English  illustration  may  seem  far-fetched,  but 

on  examination  will  be  seen  to  involve  the  same  idea.    It  is 

/  now  beginning  to  be  maintained  as  a  constitutional  doctrine, 

that  when  any  large  measure  of  change  is  carried  through  the 

House  of  Commons,  the  House  of  Lords  has  a  right  to  reject 

• 

"The  Swiss  Federal  Constitution  provides  that  any  Federal  law  and 
Federal  resolution  of  general  application  and  not  of  an  urgent  charac- 
ter, must  on  the  demand  of  eight  cantons  or  of  30,000  yoters  he  suh- 
mitted  to  popular  vote  for  acceptance  or  rejection  (Conatlt.,  Art.  S9). 
This  vote  is  frequently  in  the  negative.  See  Swiss  Federal  Conatltu- 
tion.  Art.  89;  and  the  remarks  of  M.  Numa  Dros  in  his  Instruction 
clvique,  %  172.  In  some  cantons  the  submission  of  laws  to  popular 
vote  is  compulsory.  In  Geneva  it  iB/acultaif,  A  referendum  exists 
in  every  canton  except  Fribourg  and  the  four  which  retain  a  Landes- 
gemeinde. 

•The  reference  to  the  vote  of  the  ratepayers  of  a  parish  of  the  ques- 
tion whether  ^  rate  shall  b^  levied  (or  a  fre^  library  U  fuiother  tn* 
9UQce, 
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it  for  the  purpose  of  compelling  a  dissolution  of  Parliament; 
that  is,  an  appeal  to  the  voters.  And  there  are  some  signs  that 
the  view  is  making  way,  that  even  putting  the  House  of 
Lords  out  of  sight,  the  House  of  Commons  is  not  morally, 
though,  of  course,  it  ia  legally,  entitled  to  pass  a  bill  seriously 
changing  the  Constitution,  which  was  not  submitted  to  the 
[electors  at  the  preceding  general  election.  A  genera!  elec- 
/  tion,  although  in  form  a  choice  of  particular  persons  as  raera- 
I  hers,  has  now  practically  become  an  expression  of  popular 
'  opinion  on  the  two  or  tliree  leading  measures  then  propounded 
and  di.scussed  by  the  party  leaders,  as  well  as  a  vote  of  con- 
fidence or  DO  confidence  in  the  Ministry  of  the  day.  It  is 
in  substance  a  vote  upon  those  measures ;  although,  of  course, 
a  vote  on!y  on  their  general  principles,  and  not,  like  the 
Swiss  Referendum,  upon  the  statute  which  the  legislature  has 
passed.  Even,  therefore,  in  a  country  which  clings  to  and 
founds  itself  upon  the  absolute  supremacy  of  its  representa- 
tive chamber,  the  notion  of  a  direct  appeal  to  the  people  has 
made  progress.* 

In  the  United  States,  which,  I  need  hardly  say,  has  ia 
this  matter  been  nowise  afTecled  by  France  or  Switzerland 
or  England,  but  has  developed  on  its  own  lines,  the  concep- 
tion that  the  people  (i.e.  the  citizens  at  large)  are  and  ought 
of  right  to  be  the  supreme  legislators,  lias  taken  the  form 
of  legislation  by  enacting  or  amending  a  Constitution.  In- 
stead of,  like  the  Swiss,  submitting  ordinary  laws  to  the  voters 
after  they  have  passed  the  legislature,  the  Americans  take 
subjects  which  belong  to  ordinary  legislation  out  of  the  cate- 
gory of  statutes,  place  them  in  the  Constitution,  and  then 
handle  them  as  parts  of  this  fundamental  instrument.  They 
are  not  called  laws ;  but  laws  they  are,  to  all  intents  and  pur- 
poses, differing  from  statutes  only  in  being  enacted  by  an  au- 


•Hucb  h 
llaraentary  elecllonB  occurring  « 
PartliuneDt.  because  such  a 
of  the  people  geoerally  tow 

jud^meaC  Ihey  nould  pronounce  were  a  general  eipctian  neia.  mem 
bave  been  Instances  In  which  a  mcaiiure  or  part  of  a  measure  pendlQK 
In  ParllameDt  has  been  dropped.  becBuge  ihe  reBUlt  ot  the  "by-elec- 
WBS  taken  Co  Indloute  that  It  dlaplcued  the  people. 


0  he  attached  In  England  to  cuaual  par- 
"sen  any  Important  measure  la  befora 
lion  ia  taken  to  Indicate  the  attitude 
.he  measure,  and  by  consequence  the 
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thority  which  is  not  a  constant  bnt  an  occasional  body,  called 
into  action  only  when  a  convention  or  a  legislature  lays  propo- 
sitions before  it. 

I  have  already  explained  the  historical  origin  of  this 
system^  how  it  sprang  from  the  fact  that  the  Constitutions 
of  the  colonies  having  been  given  to  them  by  an  external 
authority  superior  to  the  colonial  legislature,  the  people  of 
each  State,  seeing  that  they  could  no  longer  obtain  changes 
in  their  Constitution  from  Britain,  assumed  to  themselves  I 
the  right  and  duty  of  remodelling  it;  putting  the  collective  ' 
citizendom  of  the  State  into  the  place  of  the  British  Crown 
as  sovereign.  The  business  of  creating  or  remodelling  an  in- 
dependent commonwealth  was,  to  their  thinking,  too  great  a 
matter  to  be  left  to  the  ordinary  organs  of  State  life.  This 
feeling,  which  had  begun  to  grow  from  1776  onwards,  was 
much  strengthened  by  the  manner  in  which  the  Federal  Con- 
stitution was  enacted  in  1788  by  State  conventions.  It  seemed 
to  have  thus  received  a  specially  solemn  ratification ;  and  even 
the  Federal  legislature,  which  henceforth  was  the  centre  of 
national  politics,  was  placed  far  beneath  the  document  vdiich 
expressed  the  will  of  the  people  as  a  whole. 

As  the  republic  went  on  working  out  both  in  theory  and 
in  practice  those  conceptions  of  democracy  and  popular  sov- 
ereignty which  had  been  only  vaguely  apprehended  when 
enunciated  at  the  Revolution,  the  faith  of  the  average  man  in 
himself  became  stronger,  his  love  of  equality  greater,  his 
desire,  not  only  to  rule,  but  to  rule  directly  in  his  own  proper 
person,  more  constant.  These  sentiments  would  have  told 
still  further  upon  State  governments  had  they  not  found 
large  scope  in  local  government.  However,  even  in  State 
affairs  they  made  it  an  article  of  faith  that  no  Constitutimi 
could  be  enacted  save  by  the  direct  vote  of  the  citizens;  and 
they  inclined  the  citizens  to  seize  such  chances  as  occurred 
of  making  laws  for  themselves  in  their  own  way.  Concur- 
rently with  the  growth  of  these  tendencies  there  had  been 
a  decline  in  the  quality  of  the  State  legislatures,  and  of  the 
legislation  which  they  turned  out.  They  were  regarded  wifli 
less  respect;  they  inspired  less  confidence.    Hence  the  peq^ 


DIRECT     LEQISIiATION     BY     THE     PEOPLE  101 

had  the  further  excuse  for  superseding  the  legislature,  tliat 
they  might  reasonably  fear  it  would  neglect  or  spoil  the  work 
they  desired  to  see  done. 

Instead  of  being  stimulated  by  this  distrust  to  mend  their 
ways  and  recover  their  former  powers,  the  State  legislatures 
fell  in  with  the  tendency,  and  promoted  their  own  aupersea- 
Bion.  The  chief  interest  of  their  members,  as  will  be  explained 
later,  is  in  the  paesing  of  special  or  local  Acts,  not  of  general 
public  legislation.  They  are  extremely  timid,  easily  swayed 
by  any  active  section  of  opinion,  and  afraid  to  stir  when 
placed  between  the  opposite  fires  of  two  such  sections,  as,  for 
instance,  between  the  Prohibitionists  and  the  liquor  seUers. 
Hence  they  welcomed  the  direct  intervention  of  the  people  aa 
relieving  them  of  embarrassing  problems.  They  began  to 
refer  to  the  decision  of  a  popular  vote  matters  clearly  within 
their  own  proper  competence,  such  as  tlie  question  of  liquor 
traffic,  or  tlie  creation  of  a  system  of  gratuitous  schools.  This 
happened  aa  far  back  as  tliirty  years  ago.  And  in  New  York, 
the  legislature  having  been  long  distracted  and  perplexed  by 
the  question  whether  articles  made  by  convicts  in  the  State 
prisons  should  he  allowed  to  be  sold,  and  so  to  compete  with 
articles  made  by  private  manufacturers,  recently  resolved  to 
invite  the  opinion  of  the  multitude,  and  accordingly  passed 
an  Act  under  which  the  question  was  voted  on  over  the  whole 
State.  They  could  not  (except,  of  course,  by  proposing  a 
constitutional  amendment)  enable  the  people  to  legislate  on 
the  point;  for  it  has  been  often  held  by  American  courte  that 
the  legislature,  having  received  a  delegated  power  of  lawmak- 
ing, cannot  delegate  that  power  to  any  other  person  or  body,* 

'According  to  the  mailm  Delegata  potealaa  non  deltgalur,  a  maxim 
which  would  not  applT  in  England,  because  there  Parliament  taaa  an 
orfginal  and  not  a  delegated  authoritj'. 

Judge  Coolay  Bays:  "One  at  the  settled  mailma  ot  constUutlooai  law 
Is  that  the  power  conferred  upon  the  legtslHture  to  moke  laws  caanot 
be  delegated  by  that  department  to  any  olher  body  or  authority. 
Where  the  sovereign  power  ol  the  Slate  has  located  the  authority. 
there  It  must  remain:  and  by  the  canst Itutlonal  authority  alone  the 
lawB  muBt  be  made  until  the  Constitution  ItseK  Is  changed.  The 
power  to  whose  Judgment,  wisdom,  and  patriotism  this  high  preroga- 
tive has  been  entrusted  cannot  relieve  Itself  o(  the  reapanslblllty  by 
choosing  other  agencies  Upon  which  the  power  shall  be  devolved' 
HI).    He  Quotes  Irom  Locke   Civil   Govtrnmeat,    I 


1 
I 
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But  they  could  ask  the  people  to  advise  them  hoT  th^ 
should  Icgielate;  and  having  obtained  ite  new  in  this  man- 
ner, could  pass  a  statute  in  conformity  with  its  wishes. 

It  is,  however,  chiefly  in  the  form  of  an  amendment  to  the 
Constitution  that  we  find  the  American  voters  exercising  di- 
rect legislative  power.  And  this  method  comes  very  near 
to  the  Swiss  Referendum,  because  the  amendment  is  first 
discussed  and  approved  by  the  legislature,  a  majority  greater 
than  a  simple  majority  being  required  in  some  States,  and 
then  goes  before  the  citizens  voting  at  the  polls.  Sometimes 
the  State  Constitution  provides  that  a  particular  queetifoi 
thall  be  submitted  by  the  legislature  to  the  voters,  thus  cre- 
ating a  referendum  for  that  particular  case.  Thus  Wisconsin 
refers  it  to  the  voters  to  decide  whether  or  no  banks  shall  be 
chartered."  Minnesota  declares  that  a  certain  class  of  rail- 
way laws  shall  not  take  effect  unless  submitted  to  and  ratified 
by  a  majority  of  the  electors.  And  she  provides,  by  a  later 
amendment  to  her  Constitution,  that  "the  moneys  belonging 
to  the  internal  improvement  land  fund  shall  never  be  appn^ 
priated  for  any  purpose  tUl  the  enactment  for  that  pnrpoie 
shall  have  been  approved  by  a  majority  of  the  electors  of  the 
State,  voting  at  the  annual  general  election  following  tiie 

142)  the  remark  thai  "The  legislature  uellher  must  nor  can  trwiiW 
Ihe  power  or  mslifng  laws  [□  ajiyboily  else,  or  place  II  anywhere  bal 
where  the  people  have."  Thla  la  one  ot  LiOcke'H  "bounila  ■«!  lo  tfte 
legUlalive  power  ot  everjr  commoDwenllh  in  every  tortn  of  go»»m- 
ment":  but  It  has  not  precluded  Ihe  British  ParUameDt  from  delegal- 
Ing  large,  and  la  many  cases  troty  leglBlative,  powers  to  partJoalii 
persons  or  n-uthorltles,  such  as  Ihe  Crown  In  CoudgII, 

There  has  been  much  dlSereTico  ot  oploioD  among  American  eouns 
as  lo  the  extent  to  wblcb  a  legislature  may  refer  the  operation  ot  a 
Keoeral  law  to  popular  vote  in  a  locality,  but  "the  clear  welgbt  o( 
authority  la  In  support  ot  teglslallon  at  the  nature  commODly  knows 
as  local  option  laws."— C  no  ley,  u£  supra, p.  ]B2;  and  see  the  caaea  col- 
lected ID  hlH  notes. 

'CoDBtitutlDH  ot  1843.  Art.  xl..  1  E.— 'The  legislature  may  •nbmll  to 
the  voters  at  any  geaeral  election  the  queslion  ot  'Bank  or  no  bankV 
and  ir  at  any  such  electloo  a  number  of  voles  equal  to  a  majorUr  at 

of  banks.  Ibeo  the  legislature  shall  have  power  to  grant  bank  charter!. 
or  to  pass  a  general  banking  law,  with  such  restrictions  and  andar 
Buch  rogulatlona  na  they  roay  deem  expedient  for  the  protection  ot  lb* 
blll-holdera:  Proriihd,  that  no  such  grant  or  law  shall  have  any  fore* 
or  ellect  unlll  the  aama  shall  have  been  submitted  to  a  vote  of  Die 
electors  of  the  Stale  at  aoine  general  election,  and  been  approved  bl  .■ 

majorltr  ot  the  voles  cast  on  tbat  Bubject  at  auch  elaction.'      
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had  the  further  excuse  for  superseding  the  legislature,  that 
they  might  reasonably  fear  it  would  neglect  or  spoil  the  work 
they  desired  to  see  done. 

Instead  of  being  stimulated  by  this  distrust  to  mend  their 
ways  and  recover  their  former  powers,  the  State  legislatures 
fell  in  with  the  tendency,  and  promoted  their  own  superaes- 
fiioo.  The  chief  interest  of  their  members,  as  will  be  explained 
later,  is  in  the  passing  of  special  or  local  Acts,  not  of  general 
public  legislation.  They  are  extremely  timid,  easily  swayed 
by  any  active  section  of  opinion,  and  afraid  to  stir  when 
placed  between  the  opposite  fires  of  two  such  sections,  as,  for 
instance,  between  the  Prohibitionists  and  the  liquor  Bellers. 
Hence  they  welcomed  the  direct  intervention  of  the  people  as 
relieving  them  of  embarrassing  problems.  They  began  to 
refer  to  the  decision  of  a  popular  vote  matters  clearly  within 
their  own  proper  competence,  such  as  the  question  of  liquor 
traffic,  or  the  creation  of  a  systera  of  gratuitous  schools.  This 
happened  as  far  back  as  thirty  years  ago.  And  in  New  York, 
the  legislature  having  been  long  distracted  and  perplexed  by 
the  question  whether  articles  made  by  convicts  in  the  State 
prisons  should  be  allowed  to  be  sold,  and  so  to  compete  with 
articles  made  by  private  manufactiurers,  recently  resolved  to 
invite  the  opinion  of  t!ie  multitude,  and  accordingly  passed 
an  Act  imder  which  the  question  was  voted  on  over  the  whole 
State.  They  could  not  {except,  of  course,  by  proposing  a 
constitutional  amendment)  enable  the  people  to  legislate  on 
the  point;  for  it  has  been  often  held  by  American  courts  that 
the  legislature,  having  received  a  delegated  power  of  lawmak- 
ing, cannot  deiognta  that  power  to  any  other  person  or  body." 

•According  to  Ihe  roailm  Delegata  poteitoi  non  dflegalur,  a  mazlnk 
wbieli  trouli]  Qol  applir  In  England,  because  there  Parliament  has  an 
original  and  not  s  delegated  authority. 

Jadge  Cooler  Bsys:  "One  <tt  the  settled  maxims  ot  conBtlluttooal  law 
ia  tbat  the  iiower  conferred  upon  the  legislature  to  make  lawa  cannot 
be  delegated  bj  Ibat  department  to  any  other  body  or  auLborit;. 
Where  the  sovereign  power  of  the  Stale  has  located  the  authority, 
there  It  muat  remala;  and  by  the  conBlUutlonal  uuthorlly  alone  the 
laws  must  be  made  until  the  Conslllulloo  itaeir  Is  changed.  Tbe 
paver  lo  whose  Judgment,  wisdom,  and  patriotism  ihla  bigb  preroga- 
tive has  been  enlrusled  cannot  relieve  itaetr  of  the  reaponsiblllly  by 
choosing  olhcr  agencies  upon  which  the  power  shall  be  devolved" 
(Coiutit.  Limit.,  p.  HI).    He  quotca  from  Locke   Civil   Oouemnienf,   1 
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not  time  to  attend  to.  Hence  they  fall  back  on  the  referen- 
dum as  the  best  course  available  under  the  circumstances  of 
the  case,  and  in  such  a  world  as  the  present.  They  do  not 
claim  that  it  has  any  great  educative  effect  on  the  people. 
But  they  remark  with  truth  that  the  mass  of  the  people  are 
equal  in  intelligence  and  character  to  the  average  State  legis- 
lator, and  are  exposed  to  fewer  temptations.  The  legislator 
can  he  ^^got  at,*'  the  people  cannot.  The  personal  interest  of 
the  individual  legislator  in  passing  a  measure  for  chartering 
banks  or  spending  the  internal  improvement  fund  may  be 
greater  than  his  interest  as  one  of  the  community  in  prevent- 
ing bad  laws.  It  will  be  otherwise  with  the  bulk  of  the  citi- 
zens. The  legislator  may  be  subjected  by  the  advocates  of 
woman's  suffrage  or  liquor  prohibition  to  a  pressure  irresist- 
ible by  ordinary  mortals ;  but  the  citizens  are  too  numerous  to 
be  all  wheedled  or  threatened.  Hence  they  can,  and  do,  reject 
proposals  which  the  legislature  has  assented  to.  Nor  should 
it  be  forgotten  that  in  a  country  where  law  depends  for  its 
force  on  the  consent  of  the  governed,  it  is  eminently  desirable  \ 
that  law  should  not  outrun  popular  sentiment,  but  have  the  ] 
whole  weight  of  the  people's  deliverance  behind  it. 

A  brilliant,  though  severe,  critic  of  Canadian  institutions 
deplores  the  want  of  some  similar  arrangement  in  the  several 
Provinces  of  the  Dominion.  Having  remarked  that  the  veto 
of  the  lieutenant-governor  on  the  Acts  of  a  Provincial  legisr- 
lature  is  in  practice  a  nullity,  and  that  the  central  govern- 
ment never  vetoes  such  Acts  except  where  they  are  held  to 
exceed  the  constitutional  competence  of  the  legislature,  he 
urges  that  what  is  needed  to  cure  the  faults  of  Provincial 
legislation  is  to  borrow  the  American  plan  of  submitting  con- 
stitutional amendments  (and,  he  might  add,  laws)  to  popu- 
lar vote.  *The  people  cannot  be  lobbied,  wheedled,  or  bull- 
dozed ;  the  people  is  not  in  fear  of  its  re-election  if  it  throws 
out  something  supported  by  the  Irish,  the  Prohibitionist,  the 
Catholic,  or  the  Methodist  vote."* 

If  the  practice  of  recasting  or  amending  State  Constitu- 
tions were  to  grow  common,  one  of  the  advantages  of  direct 

*Mr.  Goldwin  Smith  in  the  Contemporary  Review. 
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legislation  by  the  people  would  disappear,  for  the  sense  of 
permanence  would  be  gone,  and  the  same  mutability  which  ie 
now  possible  in  ordinary  statutes  would  become  possible  in 
the  provisions  of  the  fundamental  law.  But  this  fault  of  small  ^ 
democracieB,'"  especially  when  ruled  by  primary  assemblies, 
is  unlikely  to  recur  in  large  democracies,  such  as  most  States 
have  now  become,  nor  does  it  seem  to  be  on  the  increase  among 
them.  Reference  to  the  people,  therefore,  acts  as  a  conserva- 
tive force ;  that  is  to  say,  it  is  a  conservative  method  as  com- 
pared  with  action  by  the  legislature. 

In  England,  and,  indeed,  in  most  European  countries,  rep- 
resentative government  has  been  hitlierto  an  institution  with 
markedly  conservative  elements,  because  the  legislating  rep- 
resentatives have  generally  belonged  to  the  wealthy  or  well- 
bom  and  educated  classes,  who,  having  something  to  lose  by 
change,  are  disinclined  to  it,  who  have  been  looked  up  to  by 
the  masses,  and  who  have  been  imperfectly  responsive  to 
popular  impulses.  American  legislatures  have  none  of  these 
features.  The  men  are  not  superior  to  the  multitude,  partly 
because  the  multitude  is  tolerably  educated  and  tolerably 
well  off.  The  multitude  does  not  defer  to  them.  They  are 
horribly  afraid  of  it,  and,  indeed,  of  any  noisy  section  in  it. 
They  live  in  the  breath  of  its  favour;  they  hasten  to  fulfil 
ita  behests  almost  before  they  are  uttered.  Accordingly,  an 
impulse  or  passion  dominant  among  the  citizens  tells  at  once 
on  the  legislature,  and  finds  expression  in  a  law,  the  only 
check  being,  not  the  caution  of  that  body  and  its  willingness 
to  debate  at  length,  but  the  incapacity  it  often  shows  to  em- 
body in  a  practical  form  the  wishes  manifested  by  the  people. 
Hence  in  the  American  States  representative  government  has 
by  no  means  that  conservative  quality  which  Europeans  as- 
cribe to  it,  whereas  the  direct  vote  of  the  people  is  the  vote 
of  men  who  are  generally  better  instructed  than  the  Euro- 
pean masses,  more  experienced  in  polities,  more  sensible  of. 
their  interest  in  the  stability  of  the  country.     If,  therefore, 

^b'^  fraquent  a.  charKB  against  the  Greek  republics  and  the  Itsilau 

^H^nbllcB  ot  the  middle  ages,  as  Dante  sajs  at  Florence — 

^K.  'Ch'  a  mexzD  Novembre. 

^^  Hon  clunse  quel  che  tu  d'Ottobre  fllL" 
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we  regard  the  referendum  in  its  effect  upon,  the  State  I^b- 
lature,  we  shall  regard  it  as  being  rather  a  bit  and  bridle 
than  a  spur. 

This  method  of  l^islation  by  means  of  a  Constitiition  or 
^amendments  thereto,  arising  from  sentiments  and  under  con- 
ditions in  many  respects  similar  to  those  which  have  prodnoed 
the  referendum  in  Switzerland,  is  an  interesting  illnstratioii 
of  the  tendency  of  institutions,  like  streams,  to  wear  their 
channels  deeper.  A  historical  accident,  so  to  speak,  suggested 
to  the'AmericanfTthe  subjection  of  their  legislatures  to  a  frai- 
damental  law,  and  the  invention  has  been  used  for  other  pur- 
poses far  more  extensively  than  its  creators  foresaw.  It  is 
now,  moreover,  serviceable  in  a  way  which  those  who  first 
used  it  did  not  contemplate,  though  they  are  well  pleased 
with  the  result.  It  acts  as  a  restraint  not  onlv  <m  the  vices 
and  follies  of  legislators,  but  on  the  people  themselves.  Hav- 
ing solemnly  bound  themselves  by  their  Constitution  to  cer- 
tain rules  and  principles,  the  people  come  to  respect  those 
principles.  They  have  parted  with  powers  which  tiiey  might 
be  tempted,  in  a  moment  of  excitement,  or  under  the  pressure 
of  suffering,  to  abuse  through  their  too  pliant  representa- 
tives ;  and  although  they  can  resume  these  powers  by  enacting 
a  new  Constitution  or  amending  the  old  one,  the  process 
of  resumption  requires  time,  and  involves  steps  which  secure 
care  and  deliberation,  while  allowing  passion  to  cool,  and  the 
prospect  of  a  natural  relief  from  economic  evils  to  appear.  It 
has  been  well  observed  by  Dr.  von  Holst^^  that  the  complete- 
ness and  consistency  with  which  the  principle  of  the  direct  sov- 
ereignty of  the  whole  people  is  carried  out  in  America  has 
checked  revolutionary  tendencies,  by  pointing  out  a  peaceful 
and  legal  method  for  the  effecting  of  political  or  economical 
changes,  and  has  fostered  that  disposition  to  respect  the  de- 
cision of  the  majority  which  is  essential  to  the  success  of 
popular  governments. 
/  State  Constitutions,  considered  as  laws  drafted  by  a  Con- 
/  vention,  and  enacted  by  the  people  at  large,  are  better  both 
in  form  and  substance  tlian  laws  made  by  the  Iq;i8lfitwe, 

^^CcmatUutional  Law  <if  the  Vnitcd  Steves,  |  90. 
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becauBG  thoy  are  tlie  work  of  abjgj  men,  acting  under  a  special 
commission  which  imposes  epeyal  responsibilities  on  them. 
The  appointment  of  a  CoDstitntional  Convention  is  an  im- 
portant event,  which  excites  freneral  intctejjt  in  a  State.  Its 
functions  are  weighty  and  difficult,  far  transcending  tliose 
of  the  regular  legislature.  Hence  the  best  men  in  the  State 
desire  a  seat  in  it.  and,  in  particular,  eminent  Jawyers  become 
candidates,  knowing  how  much  it  will  affect  the  law  they 
practise.  It  is,  therefore,  a  body  superior  in  composition 
to  eitlier  the  Senate  or  the  House  of  a  State.  Its  proceed- 
ings escite  more  interest;  its  debates  are  more  instructive; 
its  conclusions  are  more  carefully  weighed,  because  they  can- 
not be  readily  reversed."  Or  if  the  work  of  altering  the 
constitution  is  carried  out  by  a  series  of  amendments,  these 
are  likety  to  be  more  fully  conpidcred  by  the  legislature  than 
ordinary  statutes  would  be,  and  to  he  framed  with  more  regard 
to  clearness  and  precision.  , 

In  the  interval  between  the  settlement  by  the  convention  ' 
of  its  draft  constitution,  or  by  the  legislature  of  its  draft 
amendments,  and  the  putting  of  the  matter  to  the  vote  of 
the  people,  there  is  copious  discussion  in  the  press  and  at 
public  meetings,  so  that  the  citizens  often  go  well  prepared 
to  the  polls.  An  all-pervading  press  does  the  work  which 
speeches  did  in  the  ancient  republics,  and  the  fact  that  con- 
stitutions and  amendments  so  submitted  are  frequently  re- 
jected, shows  that  the  people,  whether  they  act  wisely  or  not, 
do  not  at  any  rate  surrender  themselves  blindly  to  the  judg- 
ment of  a  convention,  or  obediently  adopt  the  proposals  of 
a  legislature. 

These  merit?  are,  indeed,  not  always  claimable  for  con- 
ventions and  their  remodelled  constitutions,  much  less  for 
individual  amendments."    The  Constitution  of  California  of 

"Occailonallr  aome  particular  clause  of  a  draft  conHlilullon  la  B^ps-  I 
r»t<ly  Bubmltted  to  the  people;  If  Ihey  approve  It.  11  Is  inserted  in  the  1 
conatllutlop.  which  Is  voted  on  aa  a  wholes  If  the;  refuse  it.  U  il  ■ 
omilted. 

"There  Is  much  conlPoTorBy  In  America  as  to  whether  the  bettor 
method  of  retoroiinB  a  constltntion  be  to  recast  It  by  a  conventLon  or 
remove  particular  blemlaheB  by  a  serisB  of  amenrtixipntB.  Probably  the 
one  pUa  or  the  other  Ib  to  be  preferred,  according  to  the  condition  ot 

_  fubllc  BBDllment  aod  the  likelllWQd  ol  BecurlDg  h  atroqg  ooilTcatlODt      - 
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1879  (whereof  more  in  a  later  chapter)  is  a  striking  instance 
to  the  contrary.  But  a  gen,gral  survey  of  this  branch  of  our 
inquiry  leads  to  the  conclusion  that  the  peoples  of  the  several 
States,  in  the  exercise  of  this,  their  highest  function,  show 
little  of  that  haste,  that  recklessness,  that  love  of  change  for 
the  sake  of  change,  with  which  European  theorists,  both 
ancient  and  modem,  have  been  wont  to  credit  democracy ;  and 
that  the  method  of  direct  legislation  by  the  citizens,  liable 
as  it  doubtless  is  to  abuse,  causes,  in  the  present  condition 
of  the  States,  fewer  evils  than  it  prevents. 


CHAPTER  XL 

STATE  OOVERNKENTS:   THE  LEGISLATURE 

The  similarity  of  the  frame  of  government  in  the  forty- 
two  republics  which  make  up  the  United  States,  a  similarity 
which  appears  the  more  remarkable  when  we  remember  that 
each  of  the  republics  is  independent  and  self-determined  as 
respects  its  frame  of  government,  is  due  to  the  common  source 
whence  the  governments  flow.  They  are  all  copies,  some  im- 
mediate, some  mediate,  of  ancient  English  institutions,  viz., 
chartered  self-governing  corporations,  which,  under  the  influ- 
ence of  English  habits,  and  with  the  precedent  of  the  Eng- 
lish parliamentary  system  before  their  eyes,  developed  into 
governments  resembling  that  of  England  in  the  eighteenth 
century.  Each  of  the  thirteen  colonies  had,  up  to  1776,  been 
regulated  by  a  charter  from  the  British  Crown,  which,  accord- 
ing to  the  best  and  oldest  of  all  English  traditions,  allowed 
it  the  practical  management  of  its  own  affairs.  The  charter 
contained  a  sort  of  skeleton  constitution,  which  usage  had 
clothed  with  nerves,  muscles,  and  sinews,  till  it  became  a 
complete  working  system  of  free  government.  There  was  in 
each  a  governor,  in  two  colonies  chosen  by  the  people,^  in 
the  rest  nominated  by  the  Crown  or  the  "proprietor^' ;  there 
was  a  legislature;  there  were  executive  officers  acting  under 
the  governor's  commission,  and  judges  nominated  by  him; 
there  were  local  self-governing  communities.    In  none,  how- 

^However,  in  Rhode  Island  the  governor  was  chosen,  not  as  now  by 
the  people  at  lar^ge,  but  by  the  Company  assembled  in  general  court, 
a  body  which  passed  into  the  legislature  of  the  colony.  See  Charter  of 
Rhode  Island,  1663.  In  Connecticut  the  general  court  chose  If  the 
people  failed  to  elect,  or  a  sudden  vacancy  occurred. 
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ever,  did  there  exist  what  we  call  cabinet  government,  Le, 
the  rule  of  the  legislature  through  a  committee  of  its  own 
members,  coupled  with  the  irresponsibility  of  the  permanent 
nominal  head  of  the  executive.  This  separation  of  the  execu- 
tive from  the  legislature,  which  naturally  arose  from  the 
fact  that  the  governor  was  an  officer  directly  responsible  to 
another  power  than  the  colonial  legislature,  viz.,  the  British 
Crown,  his  own  master,  to  whom  he  stood  or  fell,*  distin- 
guishes the  old  colonial  governments  of  North  America  from 
those  of  the  British  colonies  of  the  present  day,  in  all  of 
which  cabinet  government  prevails.'  The  latter  are  copies 
of  the  present  Constitution  of  England ;  the  former  resembled 
it  as  it  existed  in  the  seventeenth  and  beginning  of  the 
eighteenth  century,  before  cabinet  government  had  grown  up. 

When  the  thirteen  colonies  became  sovereign  States  at  the 
Bevolution,  they  preserved  this  frame  of  government,  sub- 
stituting a  governor  chosen  by  the  State  for  one  appointed  by 
the  Crown.  As  the  new  States  admitted  to  the  Union  after 
1789  successively  formed  their  constitutions  prior  to  their 
admission  to  the  Union,  each  adopted  the  same  scheme,  its 
people  imitating,  as  was  natural,  the  older  commonwealths 
whence  they  came,  and  whose  working  they  understood  and 
admired.*  They  were  the  more  inclined  to  do  so  because  they 
found  in  the  older  constitutions  that  sharp  separation  of  the 
executive,  legislative,  and  judicial  powers  which  the  political 
philosophy  of  those  days  taught  them  to  regard  as  essential 
to  a  free  government,  and  they  all  take  this  separation  as 
their  point  of  departure. 

I  have  observed  in  an  earlier  chapter  that  the  influence 
on  the  framers  of  the  Federal  Constitution  of  the  examples 
of  free  government  which  they  found  in  their  several  States 

*Even  in  Connecticut  and  Rhode  Island  the  governor,  though  chosen 
by  the  colony,  was  in  a  sense  responsible  to  the  Crown. 

*0f  course  in  the  British  self-governing  colonies  the  governor  Is  still 
responsible  to  the  Crown,  but  this  responsibility  is  confined  within 
narrow  limits  by  the  responsibility  of  his  ministers  to  the  coloolal 
legislature   and   by   the   wide   powers  of   that   legislature. 

'Massachusetts  worked  for  several  years  with  a  small  council  as  the 
executive  power  representing  the  former  Crown  governor,  but  In  1780 
she  came  back  to  the  plan  of  a  single  governor,  whils  retaining,  ae  abs 
still  retains,  a  council  surrounding  him. 
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had  been  profound.  We  may  sketch  out  a  sort  of  genealogy 
of  goveminents  as  follows; 

FirBt.  The  English  incorporated  company,  a  self-govern- 
ing body,  with  its  governor,  deputy-governor,  and  asBistanta 
chosen  by  the  freeraen  of  the  company,  and  meeting  in  what 
is  called  the  Genernl  Court  or  Assembly. 

Neit.  The  Colonial  Government,  which  out  of  this  Com- 
pany evolves  a  governor  or  executive  head  and  a  legislature, 
consisting  of  representatives  chosen  by  the  citizens  and  meet- 
ing in  one  or  two  chambers. 

Thirdly.  The  State  Government,  which  is  nothing  but  the 
colonial  government  developed  and  somewhat  democratized, 
with  a  governor  chosen  originally  by  the  legiflature,  now  al- 
ways by  the  people  at  large,  and  now  in  all  cases  with  a 
legislature  of  two'  chambers.  Prom  the  original  thirteen 
States  this  form  has  spread  over  the  Union  and  prevails  in 
every  State. 

Lastly.  The  Federal  Government,  modelled  after  the  State. 
Governments,  with  its  President  chosen,  through  electors,  by 
the  people,  its  two-chambered  legislature,  its  judges  named 
by  the  President." 

Out  of  puch  small  beginnings  have  great  things  grown. 

It  would  be  endless  to  describe  the  minor  differences  in 
the  systems  of  the  thirty-eight  States.  I  will  skefj^h  the 
outlines  only,  which,  as  already  observed,  are,  in  the  main,  the 
same  everyivhere. 

Every  State  has — 

An  executive  elective  head,  the  governor. 

I  A  number  of  other  administrative  officers. 
A  legislature  of  two  houses. 
A  system  of  courts  of  iustice. 
Various    eubprdinate    local     self-governing    commnnities, 
unties,  cities,  townships,  villages,  school  districts. 
The  governor  and  the  other  chief  officials  are  not  now 
chosen  by  the  legislature,  as  was  the  case  under  most  of  the 

'One  miEit  Bdd  anotber  generation  at  the  beginning  o(  iMs   gene- 
aloey   by    dertTing    tbe    Engllab    corporate    company    from    the    Roman 
eolUffJa,  and  a  e^Dcratlon  nl  tbe  end  by  obserrlng  how  much  the  ooD- 
^vyutution  or  modem  Switierlnnd  owes  to  that  oF  tbe  United  States. 
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older  State  Constitutions,  but  by  the  people.  They  are,  as 
far  88  posaible,  disjoined  from  the  legislature.  Neither  the 
governor  nor  any  other  State  official  can  sit  in  a  State  legis- 
lature. He  cannot  lead  it.  It  cannot,  except,  of  conree,  by 
passing  statutes,  restrain  him.  There  can,  therefore,  be  no 
question  of  any  government  by  ministers  who  link  the  execu- 
tive to  the  legislature  according  to  the  system  of  the  free 
countries  of  modem  Europe  and  of  the  British  coloniee. 

Of  these  several  powers  it  is  best  to  begin  by  describing 
the  legislature,  because  it  is  by  far  the  strongest  and  mort 
prominent. 

An  American  State  legislature  always  consists  of  two  houees, 
the  smaller  called  the  Senate,  the  larger  usually  called  the 
House  of  Representatives,  though  in  sLx  States  it  is  entitled 
"The  Assembly,"  and  in  three  "The  House  of  Delegates." 
The  origin  of  this  very  interesting  feature  is  to  be  sought 
rather  in  history  than  in  theory.  It  is  due  partly  to  the  fact 
that  in  some  colonies  there  had  existed  a  small  governor's 
council  in  addition  to  the  popular  representative  body,  partly 
to  a  natural  disposition  to  imitate  the  mother  country  with 
its  Lords  and  Commons,  a  disposition  which  manifested  itself 
both  in  colonial  days  and  when  the  revolting  States  were 
giving  themselves  new  Constitutions,  for  up  to  177G  some 
of  the  colonies  had  gone  on  witli  a  legislature  of  one  house 
only.  Now,  however,  the  need  for  two  chambers  ie  deemed 
an  axiom  of  political  science,  being  based  on  the  belief  that 
the  innate  tendency  of  an  assembly  to  become  hasty,  tyranni- 
cal, and  corrupt,  needs  to  be  checked  by  the  4X>-esietence  of 
another  house  of  equal  authority.  The  Americans  restrain 
their  legislatures  by  dividing  them,  just  as  the  Romans  re- 
strained their  executive  by  substituting  two  consuls  for  one 
king.  The  only  States  that  ever  tried  to  do  with  a  single 
house  were  Pennsylvania,  Georgia,  and  Vermont,  all  of  whom 
gave  it  up:  the  first  after  four  years'  experience,  the  second 
after  twelve  years,  the  last  after  fifty  years.'     It   is  with 

'Upon  thiB  subject  or  tbe  division  of  the  legislature,  aee  Keot'i 
(k/mmentarie»,  1.  208-210;  and  Story's  Commentariei  on  the  AmerUan 
COnttiluiion.  S|  B48-B70.  It  desBrvefl  lo  be  reroarked  tbal  Ihe  p««asrl- 
v&nlan  CoastUutioD  o[  LTSG,  [he  Georgian  CocstitutlOD  o(  IT7T,  aad  Ua 
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these  trifling  exceptions  the  guod  semper,  quod  ubique.  quod  ab 
omnibus  of  American  constitutional  doctrine,^ 

Both  houees  are  chosen  by  popular  vote,  generally'  in 
equal  electoral  districts,  and  by  the  same  voters,  although  in 
a  few  States  there  are  minor  variationa  as  to  modes  of  choice.' 

The  following  differences  between  the  ndes  governing  the 
two  Houses  are  general ; 

1.  The  senatorial  electoral  districts  are  always  larger,  usu- 
ally twice  or  thrice  as  large  as  the  House  districts,  and  the 
number  of  senators  is,  of  course,  io  the  same  proportion, 
smaller  than  that  of  representatives. 

2.  A  senator  is  usually  chosen  for  a  longer  term  than  a 
representative.     In  twenty-four  States  he  sits  for  four  years, 

Varmonc  ConBtltutionB  of  1786  and  1793.  all  of  wMoli  conBlltuted  on» 
house  of  legislature  only,  provided  lor  a  second  bod/  called  Ihe  Eiecu- 
tlve  Council,  u-hleh  la  Georgia  had  Ibe  duty  a!  examining  bills  sent  to 
It  by  the  House  or  Assembly,  and  at  re  m  on  Bt  rat  log  agalDBt  any  pro- 
tIhIods  tbey  dlaapproved,  and  la  Vermoot  was  empoirered  to  submit 
to  the  AHBembly  ameDdmcDta  la  hills  seat  up  to  them  by  Che  latter, 
and  Id  case  the  Assembly  did  not  accept  such  ameadnients,  to  auspend 
the  passing  of  the  bill  till  the  next  aesslon  of  the  legislature.  Id 
1789.  Georgia  aboHahed  hor  Council,  and  divided  her  legislature  Into 
two  houses;  Pennslvanla  did  the  Bame  In  1730;  Vermont  la  1836.  Both 
Pennaylvanla  anil  Vermont  bad  also  a  body  called  the  Council  of  Cen- 
sors, who  may  he  compared  with  the  Nomothetffi  of  Athena,  elected 
every  seven  years,  and  charged  with  the  duty  of  examining  the  laws 
of  the  State  and  tiieir  execution,  and  of  suggesting  ameDdments.  This 
body  was  abolished  In  Pennsylvania  In  1790.  but  lasted  in  Vermont  tilt 
1870.  All  these  experiments  well  deserve  the  study  of  constitutional 
historians. 

'It  ought  to  he  noted  as  an  Illustration  of  the  divergences  between 
countries  bolb  hlgbly  democratic  that  In  the  Swiss  cantons  the  legisla- 
tures consist  of  one  chamber  only.  In  most  of  these  cantons  there  1b. 
to  be  sure,  a  re/erenduni  and  a  small  executive  council.  Another  re- 
markable divergence  is  that  whereas  In  America,  and  esceclally  In  the 
West,  the  tendency  Ib  towards  "rotation"  in  office.  In  Switzerland  an 
official  and  a  member  of  a  legislature  la  usually  continued  In  his  post 
from  one  term  to  another.  In  fact  Is  seldom'  displaced  except  tor  some 
positive  fault.    At  one  time  offlclals  wore  steadily  rC'elected  In  Con- 

■In  Connecticut,  every  town  which  had  two  members  In  1S7*  still  re- 
turns two,  whatever  Its  size,  and  new  towns  obtain  two  members  when 
they  reach  5000.  Thus  a  great  many  very  small  places  have  two  mem- 
bera  each,  and  the  Stale  is  governed  by  the  representatives  of  "rolteo 
boroughs."  As  they  form  the  majority,  they  have  hitherto  refused  to 
submit  to  the  people  a  constitutional  amendment  for  a  redistribution 
of  seats  on  the  basis  of  equal  population. 

"For  Instance,  In  Rhode  Island  every  town  or  city,  he  11  great  or 
small,  returns  one  senator.  In  Illlnola,  every  district  returns  one 
aeuator  and  three  representatives,  but  the  latter  are  elected  by  miliar- 
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in  one  (New  Jersey)  for  three,  in  eleven  for  two,  in  two 
(Massachusetts  and  Bhode  Island)  for  one  year  only. 

3.  In  most  eases  the  Senate,  instead  of  being  elected  all 
at  once,  like  the  House,  is  only  partially  renewed,  half  its 
members  going  out  when  their  two  or  four  years  have  been 
completed,  and  a  new  half  coming  in.  This  gives  it  a  sense 
of  continuity  which  the  House  wants. 

4.  In  some  States  the  age  at  which  a  man  is  eligible  for 
the  Senate  is  fixed  higher  than  thsvt  for  the  House  of  Kep- 
resentatives ;  and  in  one  (Delaware)  he  must  own  freehold 
land  of  200  acres  or  real  or  personal  estate  of  the  value  of 
£1,000.  Other  restrictions  on  eligibility,  such  as  the  exclu- 
sion of  clergymen  (which  still  exists  in  six  States,  and  is 
of  old  standing),  that  of  salaried  public  officials  (which  ex- 
ists everywhere),  that  of  United  States  officials  and  members 
of  Congress,  and  that  of  persons  not  resident  in  the  electoral 
district  (frequent  by  law  and  practically  universal  by  cus- 
tom), apply  to  both  Houses.  In  some  States  this  last  re- 
striction goes  80  far  that  a  member  who  ceases  to  reside  in 
the  district  for  which  he  was  elected  loses  his  seat  ipso  facto. 

I  have  dwelt  in  an  earlier  chapter  (Chapter  XIV.)  on  the 
strength  of  this  local  feeling  as  regards  congressional  elec- 
tions, and  on  the  results,  to  a  European  eye  mostly  unfortu- 
nate, which  it  produces.  It  is  certainly  no  weaker  in  State 
elections.  Xobody  dreams  of  offering  himself  as  a  candidate 
for  a  place  in  which  he  does  not  reside,  even  in  new  States, 
where  it  might  be  thought  that  there  had  not  been  time  for 
local  feeling  to  spring  up.  Hence  the  educated  and  leisured 
residents  of  the  greater  cities  have  no  chance  of  entering  the 
State  legislature  except  for  the  city  district  wherein  they 
dwell ;  and  as  these  city  districts  are  those  most  likely  to  be 
in  the  hands  of  some  noxious  and  selfish  ring  of  professional 
politicians,  the  prospect  for  such  an  aspirant  is  a  dark  one. 
We  shall  see  presently  that  some  of  these  State  legislatures 
sadly  need  reform  in  their  methods  and  their  tone.  Nothing 
more  contributes  to  make  reform  diflScult  than  the  inveterate 
habit  of  choosing  residents  only  as  members.  Suppose  an 
able  and  public-spirited  man  desiring  to  enter  the  AsaemUj 
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or  the  Senate  of  hia  State  and  shame  the  offenders  who  are 
degrading  or  plundering  it.  He  may  be  wholly  unable  to 
find  a  Beat,  because  in  his  place  of  reaidenee  the  party  opposed 
to  his  own  may  hold  a  permanent  majority,  and  he  will  not 
be  even  considered  elsewhere.  Suppose  a  group  of  earnest 
men  who,  knowing  how  little  one  man  can  effect,  desire  to 
enter  the  legislature  at  the  same  time  and  work  together. 
Such  a  group  can  hardly  arise  except  in  or  near  a  great  city. 
It  cannot  effect  an  entrance,  because  the  city  has,  at  best, 
very  few  seats  to  be  seized,  and  the  city  men  cannot  offer 
themselvea  in  any  part  of  the  State.  That  tlie  restriction 
often  rests  on  custom,  not  on  law,  makes  the  case  more  seri- 
ous. A  law  can  be  repealed,  but  custom  has  to  be  unlearned ; 
the  one  may  be  done  in  a  moment  of  happy  impulse,  the 
other  needs  the  teaching  of  long  experience  applied  to  re- 
ceptive minds. 

The  fact  is,  that  the  Americans  have  ignored  in  all  their 
legislative,  as  in  many  of  their  administrative  arrangements, 
the  differences  of  capacity  between  man  and  man.  They  un- 
derrate the  difiieultioB  of  government  and  overrate  the  ca- 
pacities of  the  man  of  common  sense.  Great  are 
of  equality ;  but  what  follies  are  committed  in  its  name  1 

The  unfortunate  results  of  this  local  sentiment  have  been 
aggravated  by  the  tendency  to  narrow  the  election  areas,  al- 
lotting one  senator  or  representative  to  each  district.  Under 
the  older  Constitution  of  Connecticut,  for  instance,  the  twelve 
senators  were  elected  out  of  the  whole  State  by  a  popular 
vote.  Now  (Amdts.  of  a.d.  1828)  the  twenty-four  senators 
are  chosen  by  districts,  and  the  Senate  is  to-day  an  Inferior 
body,  because  then  the  best  men  of  the  whole  State  might  be 
chosen;  now  it  is  possible  only  to  get  the  leading  men  of 
the  districts.  In  Massachusetts,  under  the  Constitution  of 
1780,  the  senators  were  chosen  by  districts,  but  a  district 
might  return  as  many  as  six  senators :  the  Assemblymen  were 
choeen  by  towns,'"  each  corporate  tovra  having  at  least  one 

"A  [onn  or  towDsblp  mpana  In  New  England,  and  Indeed  generallr 
In  the  United  StotoB,  a  eniall  rural  dlBtrlcl.  an  opposed  to  a  city.    It  la 
a  oommuDlcy  which  has  not  received  represeDlallTe  muolclpal  lovera* 
HMBt-— S^  Cbapter  XL.V1II.  po». 
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repreeentative,  and  more  in  proportion  to  its  popolation,  the 
proportion  being  at  the  rate  of  one  additional  member  for 
every  275  ratable  polls.  In  183fi  the  scale  of  population  to 
representatives  was  raised,  and  a  plan  prescribed  (too  com- 
plicated to  be  here  set  forth)  nnder  which  towns  below  the 
population  entitling  them  to  one  repropentative  ^oold  have 
a  rep  repent  alive  during  a  certain  number  of  years  out  of 
every  ten  years,  the  census  being  taken  decennially.  Thus  t 
small  town  might  send  a  member  to  the  Assembly  for  five 
years  out  of  every  ten,  choosing  alternate  years,  or  the  firet 
five,  or  the  last  five,  as  it  pleased.  Now,  however  (Amdta. 
of  A.D.  1857),  the  State  has  been  divided  into  forty  Senatorisl 
districts,  each  of  which  returns  one  senator  only;  and  into 
175  Aaeerably  districts,  returning  one,  two,  or,  in  a  few  cases, 
three  representatives  each.  The  composition  of  the  legislature 
has  declined  ever  since  this  change  was  made.  The  area  of 
choice  being  smaller,  inferior  men  are  chosen;  and  in  the 
ease  of  the  Assembly  districts  which  return  one  member, 
but  are  composed  of  several  small  towns,  the  practice  has 
grown  up  of  giving  each  town  its  turn,  so  that  not  even  the 
leading  man  of  the  district,  but  the  leading  man  of  the  par- 
ticular small  community  whose  turn  has  come  round,  is  chosen 
to  sit  in  the  Assembly. 

Universal  manhood  suffrage,  subject  to  certain  disqualifica- 
tions  in  respect  of  crime  (including  bribery)  and  of  the  re- 
ceipt of  poor  law  relief,  which  prevail  in  many  States — 
in  eight  States  no  pauper  can  vote — is  the  rule  in  nearly  all 
the  States.  A  property  qualification  was  formerly  required 
in  many,  and  lasted  till  1888  in  Rhode  Island,  where  the  pos- 
session of  real  estate  valued  at  $134,  or  the  payment  of  8 
tax  of  at  least  $1,  was  required  from  all  citizens  not  natiw? 
of  the  United  States,"  Four  other  States  (Delaware,  Masss- 
chusetts,  Pennsylvania,  and  Tennessee)  require  the  voter  to 
have  paid  some  State  or  county  tax  (MasBacliueetts  and  Ten- 
nessee call  it  a  poll  ta.t) ;  but  if  he  does  not  pay  it,  his  party 
usually  pay  it  for  him,  so  the  restriction  is  of  little  practical 

"Rhode  Island,  however,  retalna  a.  qunllUcalloD  (or  tb«  purpoaet  ol 
voting  tor  certain  SCBnclal  oOcerB,  E^sbt  couslllutlons  [orbld  Uw  IM- 
poBltloD  or  any  property  quallflcallaa.  ^^^_ 
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importance.  MassachusettB  also  requires  that  he  shall  be 
able  to  read  the  State  Constitution  in  English,  and  to  write 
his  name  (Amdt.  of  1857);  Connecticut,  that  he  shall  be 
able  to  read  any  gection  of  the  Constitution  or  of  the  statutes, 
and  shall  sustain  a  good  moral  character  (Anidta.  of  1855 
and  1845). *"  So  far  as  I  have  been  able  to  ascertain,  this 
educational  test  is  of  little  practical  consequence.  In  Mas- 
sachusetts it  does  not  seem  to  be  generally  enforced,  perhaps 
because  the  party  managers  on  both  sides  agree  not  to  trouble 
voters  about  it.  Of  course,  certain  terms  of  residence  within 
the  United  States,  in  the  particular  State,  and  in  the  voting 
districts,  are  also  prescribed :  these  vary  greatly  from  State 
to  State,  but  are  usually  short. 

Tlie  suffrage  is  generally  the  same  for  other  purposes  as 
for  that  of  elections  to  the  legislature,  and  is  in  every  State 
confined  to  male  inhabitants.  In  a  few  States,  however, 
women  are  permitted  to  vote  at  school  district  and  in  one  at 
municipal  elections,"  and  in  these  no  disability  has  been  im- 
posed upon  married  women;  nor  has  it  been  attempted,  in 
the  various  constitutional  amendments  framed  to  give  political 
suffrage  to  women,  but  hitherto  always  rejected  by  the  people, 
to  draw  such  a  distinction,  which  would  indeed  be  abhorrent 
to  the  genius  of  American  law.** 

It  ia  important  to  remember  that,  by  the  Constitution  of 
the  United  States,  the  right  of  suffrage  in  Federal  or  national 
elections  (i.e.  for  presidential  electors  and  members  of  Con- 
gress) is  in  each  State  that  which  the  State  confers  on  those 

"The  Constitution  of  Colorado,  1S79,  aUowa  its  legiBlature  to  pre- 
scribe an  educBtloaal  quullflcation  for  electors,  but  dd  such  law  Is  to 
take  effect  prior  lo  a.d.  1S30.  Florida  by  Us  Coostltutlon  of  1868 
directed  Its  legislature  to  prescribe  such  quail  Scat  Ions,  which,  how- 
ever, were  doc  to  apply  till  after  18S0,  nor  to  any  person  who  might 
then  be  alrendy  a  voter.     In  the  Constitution  of  1S8G  I  find  no  such 

"On  the  otber  hand,  the  Constitutions  of  Alabama  and  MIsslsBlppl 
forbid  any  educational  quallflcatjon  lo  be  Imposed,  It  Is  curious,  jet 
easily  eipltcsble.  that  two  of  the  most  Ignorant  States  should  prohibit 
what  two  of  the  beat  educated  States  iMaasaehusetta  and  Connecticut) 
expressly  prescribe.  The  safeguard  la  applied  where  It  la  least,  and 
forhiddeD  where  it  Is  most,  needed,  tn  Alabama  and  MlaalBslppl  it 
would  have  excluded  moat  of  the  Degroes  and  many  of  tbe  poor  whites. 

"Minnesota  and  Colorado  give  tbe  school  vote  to  women  by  tbclr 
CanatllullonH:  Massacbuaetta  has  doae  it  by  statute.  Kaneas  has  very 
recemly  aS&S)   conferred  the  municipal  franchise. 
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who  vote  at  the  election  of  its  more  numeronB  House.  Thus 
there  might  exist  great  differences  between  one  State  and 
another  in  the  free  bestowal  of  the  Federal  franchise.  That 
such  differences  are  at  present  insignificant  is  due  partly  to 
the  prevalence  of  democratic  theories  of  equality  over  the 
whole  Union,  partly  to  the  provision  of  the  fourteenth  amend- 
ment to  the  Federal  Constitution,  which  reduces  the  repre- 
sentation of  a  State  in  the  Federal  House  of  Representatives, 
and  therewith  also  its  weight  in  a  presidential  election,  in 
proportion  to  the  number  of  adult  male  citizens  disquali- 
fied in  that  State.  As  a  State  desires  to  have  its  full 
weight  in  national  politics,  it  has  a  strong  motive  for  the 
widest  possible  enlargement  of  its  Federal  franchise,  and 
this  implies  a  corresponding  width  in  its  domestic  fran- 
chise. 

The  number  of  members  of  the  legislature  varies  greatly 
from  State  to  State.  Delaware,  with  nine  senators,  has  the 
smallest  Senate;  Illinois,  with  fifty-one,  the  largest.  Dela- 
ware has  also  the  smallest  House  of  Representatives,  consist- 
ing of  twenty-one  members;  while  New  Hampshire,  a  very 
small  State,  has  the  largest,  with  321.  The  New  York  houses 
number  32  and  128,  respectively;  those  of  Pennsylvania,  50 
and  201 ;  those  of  Massachusetts,  40  and  240.  In  the  West- 
ern and  Southern  States  the  number  of  representatives  rarely 
exceeds  120. 

As  there  is  a  reason  for  everything  in  the  world,  if  one  could 
but  find  it  out,  so  for  this  difference  between  the  old  New 
England  States  and  those  newer  States  which  in  many  other 
points  have  followed  their  precedents.  In  the  New  Eneland 
States  local  feeling  was  and  is  intensely  strong,  ... 
little  town  wanted  to  have  its  member.     In  the     »  :  I 

South,  local  divisions  have  had  less  natural  life ;  in  ■  ••  i 
are  artificial  divisions  rather  than  genuine  commun  t--  : 
arose  spontaneously.  Hence  the  same  reason  did  v  i  .  '  i 
the  West  and  South  for  having  a  large  Assembly,  u^  :'  3 
distrust  of  representatives,  the  desire  to  have  as  t  \.-  oi  :  i 
as  possible  and  pay  them  as  little  as  possible,  havu  i.  •.  - 
ciaUy  strong  motives  in  the  West  and  South,  as  also  ;i   '^'  7 
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York  and  Pennsylvania,  and  have  caused  a  restriction  of  num. 
bers. 

In  all  States  the  members  of  both  Houses  receive  salaries, 
which,  in  some  cases,  are  fijied  at  an  annual  sum  of  from 
$150  (Maine)  to  $1,500  (New  York),  the  average  being  $500 
(£100).  More  frequently,  however,  they  are  calculated  at  bo 
much  for  every  day  during  vrhich  the  session  lasts,  varying 
from  $1  (in  Rhode  Island)  to  $8  (in  California  and  Nevada) 
per  day  (4b.  2d:  to  £1 :13 :4) ,  besides  a  small  allowance,  called 
mileage,  for  travelling  expenses.  These  sums,  although  unrc- 
munerative  to  a  man  who  leaves  a  pro!;perou8  profession  or 
business  to  attend  in  the  State  capital,  are  an  object  of  such 
desire  to  many  of  the  representatives  of  the  people,  that  the 
latter  have  thought  it  prudent  to  restrict  the  length  of  Uie 
legislative  sessions,  which  now  stand  generally  limited  to  a 
fixed  number  of  days,  varying  from  forty  days  in  Georgia, 
Nebraska,  and  Oregon,  to  150  days  in  Pennsylvania.  The 
States  which  pay  by  the  day  are  also  those  which  limit  the 
eession.  Some  States  secure  tiiemselves  againet  prolonged  ses- 
sions by  providing  that  the  daily  pay  shall  diminish,  or  shall 
absolutely  cease  arid  determine,  at  the  expiry  of  a  certain 
number  of  days,  hoping  thereby  to  expedite  bueineBs  and  check 
inordinate  zeal  for  legislation.'" 

It  was  formerly  usual  for  the  legislature  to  meet  annually, 
but  the  experience  of  had  legislation  and  over-legislation  has 
led  to  fewer  as  well  as  shorter  sittings;  and  sessions  are  now 
biennial  in  all  States  but  the  five  following:  MassBchusettB, 
Rhode  Island,  New  York,  New  Jersey,  South  Carolina,  all 
of  them  old  States,  In  these  the  sessions  are  annual,  save 
in  that  odd  little  nook,  Rhode  Island,  which  still  convoltcs 
her  legislature  every  May  at  Newport,  and  afterwards  holds 
an  adjourned  session  at  Providence,  the  other  chief  city  of 
the  commonwealth.  There  is,  however,  in  nearly  all  States 
a  power  reserved  to  the  governor  to  summon  the  Houses  in 
extraordinary  session  should  a  pressing  occasion  arise,  but 

"Thcie  llmU&tlonB  oa  parmeDt  are  sometiitieB,  wliere  statutory,  re- 
pealed  For   Che  occaalan.      [n    the   Swiss    Federal   ABsembly   a  meinber 
■  •vecolvea  pa;  (Its.  per  diem>  only  for  (bose  days  on  whicb 
Up  Ub  D»me  CD  tbe  raU  call. 
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the  proviaionB  for  daily  pay  do  not  uEually  apply  to  Hwt 

extra  sessions." 

Bills  may  originate  in  either  House,  save  that  in  nineteen 
States  money  bills  must  originate  in  the  House  of  Bepre- 
sentatives,  a  rule  for  which,  in  the  present  condition  of  things, 
when  both  Houses  are  equally  directly  representative  of  the 
people  and  chosen  by  the  same  electors,  no  sufficient  grotind 
appears.  It  is  a  curious  instance  of  the  wish  which  animated 
the  framers  of  the  first  Constitutions  of  the  original  thirteen 
States  to  reproduce  the  details  of  the  English  Constitution 
that  had  been  deemed  bulwarks  of  liberty.  The  newer  Ststet 
borrowed  it  from  their  elder  sisters,  and  the  existence  of  a 
similar  provision  in  the  Federal  Constitution  has,  no  doubt 
helped  to  perpetuate  it  in  all  the  States.  But  there  is  a  reason 
for  it.jn  Congress,  tlie  Federal  Senate  not  being  directly  rep- 
resentative of  equal  numbers  of  citizens,  which  is  not  fonnd  in 
the  State  legislatures:  it  is  in  these  last  a  mere  survival  of 
no  present  functional  value,  Money  bills  may.  however,  be 
amended  or  rejected  by  the  State  Senates  like  any  other  bills, 
just  as  the  Federal  Senate  amends  money  bills  brought  up 
from  the  House. 

In  one  point  a  State  Senate  enjoys  a  special  power,  obvi- 
ously modelled  on  that  of  tlic  English  House  of  Lords  and 
the  Federal  Senate.  It  sits  as  a  court  under  oath  for  the 
trial  of  State  officials  impeached  by  the  House."  Like  the 
Federal  Senate,  it  has  in  many  States  the  power  of  confirming 
or  rejecting  appointments  to  office  made  by  the  governor. 
When  it  coneiders  these  it  is  said  to  "go  into  executive  seB- 
sion."  The  power  is  an  important  one  in  those  States  which 
allow  tlie  governor  to  nominate  the  higher  judges.  In  other 
respects,  the  powers  and  procedure  of  the  two  Houses  of  a 
State  legislature  are  identical ;"  except  that,  whereas  the  lieu- 

"Some  o[  the  blenciaUy- meeting  leKiBlatureB  Bre  spt  to  bold  ti- 
Journed  seBslODs  la  the  ot!  years. 

"In  New  York  ImppaclimeDta  are  tried  by  the  Senate  and  the  Judcei 
ot  the  Court  ot  Appeals  sluing  togiMher:  In  Nebraska  by  the  lude«9  of 
the  Supreme  court. 

"Here  and  tbere  one  finds  allgbl  ditlerences,  aa,  for  loatanco.  In  Ver- 
mont the  power  decennially  to  propose  amendmenta  to  the  CoDallCu- 
tlon  belonsB  to  the  Senate,  though  the  concurrence  ot  the  Bmat  ll 
needed.    However,  I  do  nut  attempt  In  this  summary  to  gi'ns 
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tenant-governor  of  a  State  is  generally  ex-officio  president  o£ 
the  Senate,  with  a  casting  vote  therein,  the  House  always 
chooses  its  own  Speaker.  The  legal  quorum  is  usually  fixed 
by  the  Constitution  at  a  majority  of  the  whole  number  of 
members  elected,"  though  a  smaller  number  may  adjourn 
and  compel  the  attendance  of  absent  members.  Both  Housea 
do  most  of  their  work  by  committees,  much  after  the  fashion 
of  Congress,*"  and  the  committees  are  in  both  usually  clioaen 
by  the  Speaker  (in  the  Senate  by  the  President),  though  it 
is  often  provided  that  the  House  (or  Senate)  may  on  motion 
vary  their  composition."'  Both  Housea  sit  with  open  doors, 
but  in  most  States  the  Constitution  empowers  them  to  exclude 
strangera  when  the  business  requires  secrecy. 

Tbe  State  governor  has,  of  course,  no  right  to  dissolve  the 
legislature,  nor  even  to  adjourn  it  unless  the  Houses,  while 
agreeing  to  adjourn,  disagree  as  to  the  date.  Such  control  aa 
the  legislature  can  exercise  over  the  State  officers  by  way 
of  inquiry  into  their  conduct  is  generally  exercised  by  com- 
mittees, and  it  is  in  committees  that  the  form  of  bills  is 
usually  settled  and  their  fate  decided,  just  as  in  the  Federal 
Congress.  The  proceedings  are  rarely  reported.  Sometimes, 
when  a  conunittee  takes  evidence  on  an  important  question, 
reporters  are  present,  and  the  proceedinga  more  resemble  a 
public  meeting  than  a  legislative  session.  It  need  scarcely 
be  added  that  neither  House  separately,  nor  both  Houses  act- 
ing together,  can  control  an  executive  officer  otherwise  than 
either  by  passing  a  statute  prescribing  a  certain  course  of 

tall  ol  every  CoDatkulloD,  but  c 
commoisl;  prevails,  and  ia  ot  laoa 
il-re  pollII(«. 

"So  thirlj-two  eooatltutlons.  Four  Hi  the  quorum 
two  specify  a,  number. 

■"See,  as  to  the  commttteea  of  Conftress,  Cliapter 
coDBtltutlona  provide  that  no  bill  eliall  pass  unleaa 
ouBlT  referred  to  and  conaldeceiJ  by  a  commlHeB. 

"In  MaHBachUBetts  there  were  !□  1S81  six  standing  committees  of  tbn 
Senate,  ten  of  Ibc  House.  twenly-Bve  joint  standing  committees,  and 
B.1X  Joint  Bpectal  eommlttecs  uf  hoth  Housea.  In  FennBylranla  there 
were  In  1S8T  twenty-nine  sundlng  commltteeH  ot  tbe  Senate,  tblrty- 
four  of  tie  House.  In  Indlsna  there  were  In  188T  thirty-seven  atand- 
InE  eomoiittees  of  the  House,  and  (our  Jolot  atandlni;  committees  of 
House  and  Senate.  In  Minnesota  In  1886  thern  were  tblrty-two  atand- 
Ing  eommltteea  of  the  Senate,  thirty-four  ot  the  House,  and  two  Joint 
standing  c 


0- thirds,  and 


t  haa  been  prevl- 
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action  for  him,  which,  if  it  be  in  excess  of  their  powers,  will 
be  held  unconstitutional  and  void,  or  by  withholding  the 
appropriations  necessary  to  enable  him  to  carry  out  the  course 
of  action  he  proposes  to  adopt.  The  latter  method,  where 
applicable,  is  the  more  effective,  because  it  can  be  used  by 
a  bare  majority  of  either  House,  whereas  a  bill  passed  by 
both  Houses  may  be  vetoed  by  the  governor,  a  point  so  im- 
portant as  to  need  a  few  words. 

Four  States,  three  of  them  original  States,  vest  legislative 
authority  in  the  legislature  alone.  These  are  Rhode  Island, 
Delaware,  North  Carolina,  and  Ohio.  All  the  rest  require 
a  bill  to  be  submitted  to  the  governor,  and  permit  him  to 
return  it  to  the  legislature  with  his  objections.  If  he  bo 
returns  it,  it  can  only  be  again  passed  "over  the  veto'*  by  some- 
thing more  than  a  bare  majority.  To  so  pass  a  bill  over  the 
veto  there  is  required : 

In  two  States  a  majority  of  three-fifths  in  each  House. 

In  twenty-three  States  a  majority  of  two-thirda  in  ead 
House. 

In  nine  States  a  majority  in  each  House  of  all  the  members 
elected  to  that  House. 

Here,  therefore,  as  in  the  Federal  Constitution,  we  find  a 
useful  safeguard  against  the  unwisdom  or  misconduct  of  a 
legislature,  and  a  method  provided  for  escaping,  in  extreme 
cases,  from  those  deadlocks  which  the  system  of  checks  and 
balances  tends  to  occasion. 

I  have  adverted  in  a  preceding  chapter  to  the  restrictions 
imposed  on  the  legislatures  of  the  States  by  their  respective 
Constitutions.  These  restrictions,  which  are  numerous,  elab- 
orate, and  instructive,  take  two  forms: 

I.  Exclusions  of  a  subject  from  legislative  competence,  i. «. 
prohibitions  to  the  legislature  to  pass  any  law  on  certain 
enumerated  subjects.  The  most  important  classes  of  prohib- 
ited statutes  are: 

Statutes  inconsistent  with  democratic  principles,  as,  for 
example,  granting  titles  of  nobility,  favouring  one  re- 
ligious denomination,  creating  a  property  qnaliflcatioQ 
for  suffrage  or  office. 


STATE    GOVERNMENTS:     THE    LEGISLATCRH 

Statutes  against  public  policy,  e.g.  tolerating  lotteries,  im- 
pairing tlie  obligation  of  contracts,  incorporating  or 
permitting  tfie  incorporation  of  banks,  or  the  holding 
bv'  a  State  of  banlt  stock."' 
Statutes  special  or  local  in  their  application,  a  ver>"  large 
and  increasing  category,  the  fulness  and  minuteness  of 
which  in  many  Constitutions  show  that  the  mischiefs 
arising  from  improvident  or  corrupt  special  legislation 
must  have  become  alarming.     The  list  of  prohibited 
subjects  in  the  Constitution  of  Missouri  of  1875  is  the 
most  complete  I  hnvp  fo:inr1." 
Statutes  increasing  the  State  debt  beyond  a  certain  limited 
amount,  or  permitting  a  local  authority  to  increase  its 
debt  beyond  a  pre?cribpf!  amount,  the  amount  being 
■usually  fixed  in  proportion  to  the  valuation  of  taxable 
property  within  the  area    administered   by  the  local 
authority.** 
II.  Bestrictions  on  the  procedure  of  the  legislature,  i.  e. 
directions  as  to  the  particular  forms  to  be  obferved  and  times 
to  be  allowed  in  passing  bills,  sometimes  all  bills,  sometimes 
bills  of  a  certain  specified  nature.     Among  these  restrictions 
will  be  found  provisions : 

As  to  the  majorities  necessary  to  pass  certain  bills.    Some- 
times a  majority  of  tlie  whole  number  of  members 
elected  to  each  House  is  required,  or  a  majority  ex- 
Hl  ceediug  a  bare  majority. 

^M    Ab  to  the  method  of  taking  the  votes,  e.  g.  by  calling  over 
^H  the  roll  and  recording  the  vote  of  each  member. 

^^^Ab  to  allowing  certain  intervals  to  elapse  between   each 
^^r  reading  of  a  measure,  and  far  preventing  the  hurried 

^P  paasage  of  bills  at  the  end  of  the  session. 

"Sea,  far  ItiBlanc«,  Constitutjon  or  Texas  of  1876, 

''Slfnllar  llBts  occur  In  the  cocsillutlons  of  all  the  Western  and 
Southern  States  aa  well  aa  or  some  Eaaterc  Slates  e.g.,  Constltullan  ot 
Pennaylvanla  ot  1BT3,  Art.  HI.,  t  l:  Conatitutlon  of  New  York,  amend- 
LDenls  of  1874  to  Const  I  tut  Ion  of  1S16). 

"Further  [ntormBtlon  on  this  head  will  be  found  In  Chapter  XUII. 
on  Slale  Finance,  The  local  aUthorltieB  had  been  usually  forbidden  by 
statute  to  borrow  or  tax  beyond  a  certain  amount,  but  aa  tber  had 
formed  the  habit  of  oblalDlng  dispensatlona  from  the  Sta 
1.  ib«  check  meatloned  la  the  text  has  bee>i  impossd  on 
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As  to  including  in  a  bill  only  one  subject,  and  ezpieBsing 
that  subject  in  the  title  of  the  bill. 

Against  re-enacting,  or  amending,  or  incorporating,  any 
former  Acir  by  reference  to  its  title  merely,  withont  set- 
ting out  its  contents.^* 

The  two  latter  classes  of  provisions  might  be  found  whole- 
some in  England,  where  much  of  the  difficulty  complained  of 
by  the  judges  in  construing  the  law  arises  from  the  modem 
habit  of  incorporating  parts  of  former  statutes,  and  dealing 
with  them  by  reference. 

Where  statutes  have  been  passed  by  a  legislature  upon  a 
prohibited  subject,  or  where  the  prescribed  forms  have  been 
transgressed  or  omitted,  the  statute  will  be  held  void  so  far 
as  inconsistent  with  the  Constib^tion. 

Even  these  multiform  restrictions  on  the  State  legislatures 
have  not  been  found  sufficient.  Bitted  and  bridled  as  they  are 
by  the  Constitutions,  they  contrive,  as  will  appear  in  a  later 
chapter,"  to  do  plenty  of  mischief  in  the  direction  of  private 
or  special  legislation. 

Although  State  legislatures  have,  of  course,  no  concern 
whatever  with  foreign  affairs,  this  is  not  deemed  a  reason  for 
abstaining  from  passing  resolutions  on  that  subject.  The 
passion  for  resolutions  is  strong  everywhere  in  America,  and 
an  expression  of  sympathy  with  an  oppressed  foreign  nation- 
ality, or  of  displeasure  at  any  unfriendly  behaviour  of  a  for- 
eign power,  is  not  only  an  obvious  way  of  relieving  the  feel- 
ings of  the  legislators,  but  often  an  electioneering  device, 
which  appeals  to  some  section  of  the-  State  voters.  Accord- 
ingly, such  resolutions  are  common,  and,  though  of  course 
quite  irregular,  quite  innocuous. 

Debates  in  these  bodies  are  seldom  well  reported,  and  some- 
times not  reported  at  all.  One  result  is  that  the  conduct  of 
members  escapes  the  scrutiny  of  their  constituents;  a  better 
one  that  speeches  are  generally  short  and  practical,  the  motive 

"Indiana  and  Oregon  direct  every  Act  to  be  plainly  worded,  avoiding 
as  far  as  possible  technical  terms,  and  Louisiana  (Constltutloo  of  1879. 
8  31)  says:  "The  General  Assembly  shall  never  adopt  any  system  or 
code  of  laws  by  general  reference  to  such  system  or  code  of  laws,  but 
In  all  cases  shall  recite  at  length  the  several  provlsiona  <^  the  laws  It 
may  enact." 
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for  rhetorical  displays  being  absent.  If  a  man  does  not  make 
a  reputation  for  oratory,  he  may  for  quick  good  sense  and 
business  habits.  However,  so  much  of  the  real  work  is  done 
in  committees  that  talent  for  intrigue  or  "managements^  usu- 
ally counts  for  more  than  debating  power. 


.  1^ 


CHAPTER  XLI 

THE  STATE  EXECUTIVE 

The  executive  department  in  a  State  consists  of  a  governor 
(in  all  the  States),  a  lieutenant-governor  (in  twenty-seven), 
and  of  various  minor  officials.  The  governor,  who,  under 
the  earlier  Constitutions  of  most  of  the  original  thirteen 
States,  was  chosen  by  the  legislature,  is  now  always  elected 
by  the  people,  and  by  the  same  suffrage,  practically  universal, 
as  the  legislature.  He  is  elected  directly,  not,  as  under  the 
Federal  Constitution,  by  a  college  of  electors.  His  term  of 
oflBce  is,  in  sixteen  States,  four  years;  in  two  States,  three 
years;  in  eighteen  States,  two  years;  and  in  two  States  (Mas- 
sachusetts and  Rhode  Island),  one  year.  His  salary  varies 
from  $10,000  (£2,000)  in  Xew  York  and  Pennsylvania,  to 
$1,000  (£200)  in  Michigan.  Some  States  limit  his  re-eligibil- 
ity ;  but  in  those  which  do  not  there  seems  to  exist  no  tradition 
forbidding  a  third  term  of  office  similar  to  that  which  has  pre- 
vailed in  the  Federal  Government  since  the  days  of  Wash- 
ington. 

The  earlier  Constitutions  of  the  original  States  (except 
South  Carolina)  associated  with  the  governor  an  executive 
council^  (called  in  Delaware  the  Privy  Council),  but  these 

'This  is  €U30ther  interesting  illustration  of 'the  disposition  to  repro- 
duce England.  Vermont  was  still  under  the  influence  of  E«ngll8h  prec- 
edents when  it  framed  its  Constitutions  of  1786  and  1793.  Maine  was 
influenced  by  Massachusetts.  None  of  the  newer  Western  States  has 
ever  tried  the  experiment  of  such  a  council. 

New  York  had  originally  two  Councils,  a  "Council  of  Appointment,* 
consisting  of  the  Governor  and  a  Senator  from  each  of  the  (originally 
four)  districts,  and  a  "Council  of  Revision,**  consisting  of  the  Gov- 
ernor, the  Chancellor  and  the  Judges  of  the  Supreme  court,  and  pos- 
sessing a  veto  on  statutes.    The  Governor  has  now,  since  the  eztlno- 

532 
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councils  have  long  since  disappeared,  except  in  MasBachtisetta, 
Maine,  and  North  Carolina,  and  the  governor  remains  in  soli- 
tary  glory  the  oflicial  head  and  repreBentative  of  the  majesty 
of  the  State.  Hia  powers  are,  however,  in  ordinary  times, 
more  epeciouB  than  solid,  and  only  one  of  them  is  of  great 
practical  value.  He  is  charged  with  the  duty  of  seeing  that 
the  laws  of  the  State  are  faithfully  administered  by  all  officials 
and  the  judgments  of  the  courts  carried  out.  He  has,  in 
nearly  all  States,  tlie  power  of  reprieving  and  pardoning 
offenders,  hut  in  some  this  does  not  extend  to  treason  or  to 
conviction  on  impeachment  fin  Vermont  he  cannot  pardon 
for  mnrder),  and  in  some,  other  anthorities  are  associated 
with  him  in  the  exercise  of  this  prerogative.  He  is  com- 
mander-in -cliief  of  the  armed  forces  of  the  State,  can  embody 
the  militia,  repel  invasion,  suppress  insurrection. 

He  appoints  some  few  officials,  but  seldom  to  high  posts, 
and  in  many  States  his  nominations  require  the  approval  of 
tlie  State  Senate.  Patronage,  in  whivh  the  President  of  the 
L'nited  States  finds  one  of  his  most  desired  and  most  disa- 
greeable functions,  is,  in  the  case  of  a  State  governor,  of  slight 
value,  because  the  State  offices  are  not  numerous,  and  the 
more  important  and  lucrative  ones  are  filled  by  the  direct 
election  of  the  people.  However,  in  a  few  States  the  governor 
still  retains  the  nomination  of  the  judges.  He  has  in  many 
the  power  of  suspending  or  removing  certain  officials,  nsually 
local  officials,  from  office,  upon  proof  of  their  misconduct  (see 
Constitution  of  New  York  of  1846,  Arts,  v  and  i).  He  has 
the  right  of  requiring  information  from  the  executive  ofii- 
ciala,  and  is  usually  bound  to  communicate  to  the  legislature 
hia  views  regarding  the  condition  of  the  commonwealth.  He 
may  also  recommend  measures  to  them,  but  does  not  frame 
and  present  bills.  In  a  few  States  he  is  directed  to  present 
estimates.  He  has  in  all  the  States  but  four  a  veto  upon 
billB  passed  by  the  legislature."    This  veto  may  be  overridden 


belODged   to   the   (oriner 
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by  the  legislatures  in  maimer  already  indicated  (see  p.  528), 
but  generally  kills  the  measure,  because  if  the  bill  is  a 
bad  one  it  calls  the  attention  of  the  people  to  the  fact  and 
frightens  the  legislature;  whereas,  if  tiie  bill  be  an  unobjec- 
tionable one,  the  governor's  motive  for  vetoing  it  is  probably 
a  party  motive,  and  the  requisite  overriding  majority  can 
seldom  be  secured  in  favour  of  a  bill  which  either  party  dis- 
likes. The  use  of  his  veto  is,  in  ordinary  times,  a  govemorB 
most  serious  duty,  and  chiefly  by  his  discharge  of  it  is  he 
judged. 

Although  much  less  sought  after  and  prized  than  in  *^e 
days  of  the  Fathers,''  when  a  State  governor  sometimes  re- 
fused to  yield  precedence  to  the  President  of  the  United 
States,  the  governorship  is  still,  particularly  in  New  England, 
and  such  great  States  as  New  York  or  Ohio,  a  post  of  some 
dignit}',  and  affords  an  opportunity  for  the  display  of  char- 
acter and  talents.  It  was  in  his  governorship  of  New  York 
that  Mr.  Cleveland,  for  instance,  commended  himself  to  his 
party,  and  rose  to  be  President  of  the  United  States.  Simi- 
larly Mr.  Hayes  was  put  forward  for  the  Presidency  in  1876 
because  he  had  been  a  good  governor  of  Ohio.  During  the 
Civil  War,  when  each  governor  was  responsible  for  enrolling, 
equipping,  officering,  and  sending  forward  troops  from  his 
State,^  and  when  it  rested  with  him  to  repress  any  attempts 
at  disorder,  much  depended  on  his  energy,  popularity,  and 
loyalty.  In  some  States  men  still  talk  of  the  ^Var  governors'' 
of  those  days  as  heroes  to  whom  the  North  owed  deep  grati- 
tude. And  since  the  Pennsylvanian  riots  of  1877  and  those 
which  have  subsequently  occurred  in  Cincinnati  and  Chicago 
have  shown  that  tumults  may  suddenly  grow  to  serious  pro- 
portions, it  has  in  many  States  become  important  to  have  a 
man  of  prompt  decision  and  fearlessness  in  the  oflBce  which 

officer.  Switzerland  seems  in  this  respect  more  democratic  than  the 
American  States,  while  in  the  amount  of  authority  which  the  Swiss 
allow  to  the  executive  government  over  the  citizen  (as  witness  the 
case  of  the  Salvation  Army  troubles  in  Canton  Bern)  they  are  less 
democratic. 

"Commissions  to  officers  up  to  the  rank  of  colonel  InclnslTe  were 
usually  issued  by  the  governor  of  the  State:  the  regiment,  In  tact,  was 
a  State  product,  thou^  the  regular  Federal  army  is  of  coutm  ralMd 
and  managed  by  the  Federal  Oovemment  directly. 
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issues  orders  to  the  State  militia.  In  most  States  there  is  an 
elective  lieutenant-governor  who  steps  into  the  govemor'a 
place  if  it  t>ecoines  vacant,  and  who  is  usually  also  ex-officio 
President  of  the  Senate,  as  the  Vice-President  of  the  United 
States  is  of  the  Federal  Senati?.  Otherwise  he  is  an  insignifi- 
cant personage,  though  sometimes  a  member  of  some  of  the 
executive  boards.^ 

The  names  and  duties  of  tlie  other  officers  vary  from  State 
to  State.  The  most  frequent  are  a  secretarj-  of  state  {in  all 
States),  a  treasurer  (in  all),  an  attorney -general,  a  comp- 
troller, an  auditor,  a  superintendent  of  public  instruction. 
Now  and  then  we  find  a  State  engineer,  a  surveyor,  a  super- 
intendent of  prisons.  Some  States  have  also  various  boards 
of  commissioners,  e.g.  for  railroads,  for  canals,  for  prisons, 
for  the  land  office,  for  agriculture,  for  immigration.  Most 
of  these  officials  are,  in  nearly  all  States,  elected  by  the  people 
at  the  general  State  election.  Sometimes,  however,  they,  or 
some  of  them,  are  either  chosen  by  the  legislature,  or.  more 
rarely,  appointed  by  the  governor,  whose  nomination  usually 
requires  tlie  confirmation  of  the  Senate.  Their  salaries,  which, 
of  course,  vary  with  the  importance  of  the  office  and  the 
parsimony  of  the  State,  seldom  esceed  $5,000  (£1,000)  per 
annum,  and  are  usually  smaller.  So,  too,  the  length  of  the 
term  of  office  varies.  It  is  often  the  same  as  that  of  the 
governor,  and  never  exceeds  four  years,  except  tliat  in  New 
Jersey,  a  conservative  State,  the  secretary  and  attorney-gen- 
eral hold  for  five  years ;  and  in  Tennessee  the  attorney-general, 
who,  oddly  enough,  is  appointed  by  the  supreme  court  of  the 
State,  holds  for  eight. 

It  has  already  been  observed  that  the  State  officials  are  in 
no  BenSe  a  ministry  or  cabinet  to  the  governor.  Holding 
independently  of  him,  and  responsible  neither  to  him  nor  to 
the  legislature,  but  to  the  people,  tJiey  do  not  take  generally 
his  orders,  and  need  not  regard  his  advice.'    Each  has  his  own 

'In  States  wh]c1i  have  no  lleuteDant-sovcmor.  the  PreBident  of  tBa 
State  Senate  usually  Eucceeda  if  the  gDveroor  dies  or  becomea  Inca- 
pable. 

'Florida,  by  her  ConBtltution  o(  1868.  Art.  vi.  17.  and  Art,  vlil.,  cre- 
~     "     l  at  administrative  oOlcerB,"  consUilDg  ot  sight  offlclalB, 
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department  to  administer^  and  as  there  is  little  or  nothing 
political  in  the  work,  a  general  agreement  in  policy,  such 
as  must  exist  between  the  Federal  President  and  his  ministers, 
is  not  required.  Policy  rests  with  the  legislature,  whose  stat- 
utes, prescribing  minutely  the  action  to  be  taken  by  the  offi- 
cials, leave  little  room  for  executive  discretion.  Europeans 
may  best  realize  the  nature  of  the  system  by  imagining  a 
municipal  government  in  which  the  mayor,  town  clerk,  health 
officer,  and  city  architect  are  all  chosen  directly  by  the  people, 
instead  of  by  the  common  council,  and  in  which  every  one  of 
these  latter  officials  is,  for  most  purposes,  and  except  so  far 
as  he  needs  appropriations  of  money,  independent  not  only 
of  the  mayor,  but  also  of  the  common  council,  except  in  so 
far  as  the  latter  acts  by  general  ordinances;  that  is  to  say, 
acts  as  a  purely  legislative  and  not  as  an  administrative  body.* 
To  give  a  clearer  idea  of  the  staff  of  a  State  government  I 
will  take  the  great  State  of  Ohio,  and  give  the  functions  of 
the  officials  bv  whom  it  is  administered.'' 

The  executive  officials  of  Ohio  were  in  1884: 
A  Governor,  elected  by  the  people  for  two  years.  His  chief 
duties  are  to  execute  the  laws,  convene  the  legislature 
on  extraordinary  occasions,  command  the  State  forces, 
appoint  staff  officers  and  aides-de-camp,  grant  pardons 
and  reprieves,  issue  commissions  to  State  and  county 

appointed  by  the  governor,  with  the  consent  of  the  Senate,  who  are  to 
hold  office  for  the  same  time  as  the  governor,  and  **  assist  the  governor 
in  the  performance  of  his  duties.**  However,  in  her  Constltiition  of 
1886  she  simply  provides  that  **  the  governor  shall  be  assisted  by  ad- 
ministrative officers,**  viz..  secretary  of  state,  attorney-general,  comp- 
troller, treasurer,  superintendent  of  public  instruction,  and  commis- 
sioner of  agriculture,  all  elected  by  the  people  at  the  same  time  with 
the  governor  and  for  the  same  term.  The  council  of  North  Carolina 
(Constitution  of  1868)  consists  of  five  officials,  who  are  to  "advise  the 
governor  in  the  execution  of  his  duty,**  but  they  are  elected  directly 
by  the  people.  Their  position  may  be  compared  with  that  of  the  Coun- 
cil of  India  under  recent  English  statutes  towards  the  ESnglish  Secre- 
tary of  State  for  India. 

*In  the  Swiss  Confederation  the  Federal  Council  of  Seven  consists  of 
persons  belonging  to  different  parties,  who  sometimes  speak  against 
one  another  in  the  chambers  (where  they  have  the  right  of  speech), 
but  this  is  not  found  to  interfere  with  their  harmonious  working  as  an 
administrative  body. 

^I  abridge  this  from  a  useful  little  book,  called  the  Ohio  Vaten* 
Manual,  by  Mr.  W.  S.  Collins,  stating  the  mode  of  election,  duties,  and 
powers  of  every  officer  elected  at  the  polls  in  the  State  of  Ohio. 
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officers,  make  a  variet}-  of  appointraentB,  serve  oB  cer- 
tain boards,  and  remove,  with  the  assent  of  the  Senate, 
any  official  appointed  by  him  and  it.  He  is  paid  84,000 
(£800)  a  year." 

A  Lieutenani-GovFrnor.  elected  by  the  people  for  two  years, 
salary  $800  (£160)  a  year,  with  the  duty  of  succeed- 
ing to  the  governor  (in  case  of  death  or  disabUity), 
and  of  presiding  in  the  Senate. 

A  Secreianj  of  Sin'te.  elected  by  the  people  for  two  years 
(along  with  the  governor),  salary  $8,000  (£400)  B 
year,  besides  sundrv  feei  fnr  conies  of  documents.  His 
duties  are  to  take  charge  of  laws  and  documents  of 
the  State,  gather  and  report  statiptica.  distribute  in- 
structions to  certain  nfHicers.  and  act  as  secretary  to 
certain  boards,  to  serve  on  the  State  printing  and  State 
library  hoards,  to  make  an  abstract  of  the  votes  for 
candidates  at  presidential  and  State  elections. 
L:^  State  Auditor,  elected  bv  the  penple  for  four  years,  salary 
$3,000  (£G00).  Duties— to  keep  accounts* of  all  mon- 
eys in  the  State  treasury,  and  of  all  appropriations  and 
warrants,  to  give  warrants  for  all  payments  from  or 
into  the  treasury,  to  conduct  financial  communications 
with  county  authorities,  and  direct  the  attorney-general 
to  prosecute  revenue  claims,  to  serve  on  various  finan- 
cial boards,  and  manage  various  kinds  of  financial  busi- 
ness. 

t  State  Treasyrer,  elected  by  the  people  for  two  years,  sal- 
ary 83,000  (£600).  Duties — to  keep  account  of  all 
drafts,  paying  the  money  into  the  treasury,  and  of 
auditors  warrants  for  drafts  from  it,  and  generally 
to  assist  and  check  the  auditor  in  the  supervision  and 
disbursement  of  State  revenues,  publishing  monthly 
statements  of  balances. 
1  A  State  Attomfy-General.  elected  by  the  people  for  two 
years,  salary  $1,500  (£300)  a  year,  and  3  per  cent  on 
all  collections  made  for  the  State,  but  total  not  to 
exceed  $2,000  a  year  in  all.  Duties — to  appear  for  the 
■e  nased  lo  ISOOO, 
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State  in  civil  and  criminal  cases^  advise  legally  the 
governor  and  other  State  officers,  and  the  Assembly, 
proceed  against  offenders,  enforce  performance  of  char- 
itable trusts,  submit  statistics  of  crime,  sit  upon  yarious 
boards. 
A  State  Commissioner  of  Common  Schools,  elected  by  the 
people  for  three  years,  salary  $2,000  (£400)   a  year. 
Duties — ^to  visit  and  advise  teachers'  institutes,  boards 
of  education,  and  teachers,  deliver  lectures  on  educa- 
tional topics,  see  that  educational  f  imds  are  legally  dis- 
tributed, prepare  and  submit  annual  reports  on  condi- 
tion of  schools,  appoint  State  board  of  examiners  of 
teachers. 
Three  Members  of  Board  of  Public  Works,  elected  by  the 
people  for  three  years,  one  in  each  year,  salary  $800 
(£160)  a  year,  and  travelling  expenses,  not  exceeding 
$50  a  month.    Duties — ^to  manage  and  repair  the  pub- 
lic works  (including  canals)  of  the  State,  appoint  and 
supervise  minor  officials,  let  contracts,  present  annual 
detailed  report  to  the  governor. 
Besides  these,  the  people  of  the  State  elect  the  judges  and 
the  clerk  of  the  supreme  court.     Other  officials  are  either 
elected  by  the  people  in  districts,  counties,  or  cities,  or  ap- 
pointed by  the  governor  or  legislature. 

Of  the  subordinate  civil  service  of  a  State  there  is  little 
to  be  said.  It  is  not  large,  for  the  sphere  of  administrative 
action  which  remains  to  the  State  between  the  Federal  gov- 
ernment on  the  one  side,  and  the  county,  city,  and  township 
governments  on  the  other,  is  not  wide.  It  is  ill-paid,  for  the 
State  legislatures,  especially  in  the  West,  are  parsimonious. 
It  is  seldom  well-manned,  for  able  men  have  no  inducement 
to  enter  it;  and  the  so-called  "Spoils  System,^'  which  has  been 
hitherto  applied  to  State  no  less  than  to  Federal  offices,  makes 
places  the  reward  for  political  work,  i.  e.  electioneering  and 
wirepulling.  Efforts  are  now  being  made  in  some  States  to 
introduce  reforms  similar  to  those  begun  in  the  Federal  ad- 
ministration, whereby  certain  walks  of  the  civil  service  shall 
be  kept  out  of  politics,  at  least  so  far  as  to  secure  competent 
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men  against  dismissal  on  party  grounds.  Such  reforms  would 
in  no  case  apply  to  the  higher  officials  chosen  by  the  people, 
for  they  are  always  elected  for  short  terms  and  on  party  lines. 

Every  State,  except  Oregon,  which  is  content  to  rely  on 
the  ordinary  law,  provides  for  the  impeachment  of  executive 
officers,  and  usually  of  all  such  officers,  for  grave  oflEences.  In 
all,  save  two,  the  State  House  of  Representatives  is  the  im- 
peaching body ;  and  id  all  but  Nebraska  the  State  Senate  sits 
as  the  tribunal,  a  two-thirds  majority  being  generally  required 
for  a  conviction.    Impeachments  are  rare  in  practice. 

There  is  also  in  many  States  a  power-of  removing  officials, 
sometimes  by  the  vote  of  the  legislature,  sometimes  by  the 
governor  on  the  address  of  both  houses,  or  by  the  governor 
alone,  or  with  the  concurrence  of  the  Senate.  Such  removals 
must,  of  course,  be  made  in  respect  of  some  offence,  or  for 
some  other  sufficient  cause,  not  from  caprice  or  party  motives ; 
and  when  the  case  does  not  seem  to  justify  immediate  re- 
moval, the  governor  is  sometimes  empowered  to  suspend  the 
officer,  pending  an  investigation  of  his  conduct. 


CHAPTER  XLII 

THE  STATE  JUDICIARY 

The  Judiciary  in  every  State  includes  three  sets  of  courtB: 
A  supreme  court  or  court  of  appeal ;  superior  courts  of  record ; 
local  courts;  but  the  particular  names  and  relations  of  these 
several  tribimals  and  the  arrangements  for  criminal  business 
vary  greatly  from  State  to  State.  We  hear  of  courts  of  com- 
mon pleas,  probate  courts/  surrogate  courts,  prerogative 
courts,  courts  of  oyer  and  terminer,  orphans^  courts,  court  of 
general  sessions  of  the  peace  and  gaol  delivery,  quarter  ses- 
sions, hustings'  courts,  county  courts,  etc.,  etc.  All  sorts  of 
old  English  institutions  have  been  transferred  bodily,  and 
sometimes  look  as  odd  in  the  midst  of  their  new  surroundings 
as  the  quaint  gables  of  a  seventeenth  century  house  among 
the  terraces  of  a  growing  London  suburb.  As  respects  the 
distinction  which  Englishmen  used  to  deem  fundamental,  that 
of  courts  of  common  law  and  courts  of  equity,  there  has  been 
great  diversity  of  practice.  Most  of  the  original  thirteen  colo- 
nies once  possessed  separate  courts  of  chancery,  and  these 
were  maintained  for  many  years  after  the  separation  from 
Ilngland,  and  were  imitated  in  a  few  of  the  earlier  among 
the  new  States,  such  as  Michigan,  Arkansas,  Missouri.  In 
some  of  the  old  States,  however,  the  hostility  to  equity  juris- 
diction, which  marked  the  popular  party  in  England  in  the 
seventeenth  century,  had  transmitted  itself  to  America. .  Chan- 
cery courts  were  regarded  with  suspicion,  because  thought 
to  be  less  bound  by  fixed  rules,  and  therefore  more  liable  to  be 

^Admiralty  busliiess  is  within  the  exclusive  Jurisdiction  of  the  Fed- 
eral courts. 
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abused  by  an  ambitious  or  capricious  judiciary.'  MaBsachu- 
Fctts,  for  instance,  would  permit  no  Buch  court,  though  ehe 
was  eventually  obliged  fo  invest  her  ordinary  judges  with 
equitable  powers,  and  to  engraft  a  system  of  equity  on  her 
common  law,  while  still  keeping  the  two  systems  distinct, 
Pennsylvania  held  out  still  longer,  but  she  also  now  admin- 
isters equity,  as  indeed  every  civilized  State  must  do  in  sub- 
stance, dispensing  it,  however,  through  the  same  judges  as 
those  who  apply  the  common  law,  and  having  more  or  less 
worked  it  into  the  texture  of  the  older  system.  Special  chan- 
cery courts  were  abolished  in  Xew  York,  where  they  had 
flourished  and  enriched  American  jurisprudence  by  many  ad- 
mirable judgments,  by  the  democratizing  constitution  of  1846 ; 
and  they  now  exist  only  in  a  few  of  the  States,  chiefly  older 
Eastern  or  Southern  States,'  which,  in  judicial  matters,  have 
shown  themselves  more  conservative  than  their  sisters  in  the 
West.  In  tJiree  States  only  (Xew  York,  North  Carolina,  and 
California)  has  there  been  a  complete  fusion  of  law  and 
equity,  although  there  are  several  others  whicli  have  provided 
that  the  legislature  shall  abolish  the  distinction  between  the 
two  kinds  of  procedure.  Five  States  provide  for  the  estsb- 
lisliment  of  tribunals  of  arbitration  and  conciliation. 

The  jurisdiction  of  the  State  courts,  both  civil  and  criminal, 
ig  absolutely  unlimited,  i.  e.  there  is  no  appeal  from  them  to 
tJie  Federal  courts,  except  in  certain  cases  specified  by  the 
Federal  Constitution  (see  above.  Chapter  XXII.).  bt-in;;  cases 
in  which  some  point  of  Federal  law  arises.  Certain  classes  of 
cases  are,  of  course,  reaerved  for  the  Federal  courts,  and  in 
some  the  State  courts  enjoy  a  concurrent  jurisdiction.'  All 
crimes,  except  sucli  as  are  punishable  under  some  Federal 
statute,  are  justiciable  by  a  State  court;  and  it  is  worth  re- 
membering that  in  most  States  ttiere  exist  much  wider  facili- 

'NoK'  (hat  the  groBBest  abuses  ol  Judicial  power  Sy  American  JudRea. 
»uch  aa  Ihe  EIrle  Railroad  InJunctlonB  of  JudBe  Barnard  of  New  York  In 
l&H:',  were  perpelruiiid  In  the  exercise  of  equitable  Juriadictlon.  Eiqulty 
In  iranllDg  dlBcrelloo  opens  a  door   lo   Indiacretion.   or  to  iDmelblDK 

'DlsllDct  cbancerr  courts  remain  In  Delaware,  New  Jersey.  Vermout, 
TenoeaBee.  Alabama.  MlsaiaalppL 
■f  •Sea  Chapter  XXII.   ante. 
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ties  for  Betting  aside  the  verdict  of  a  jury  fiading  a  prisoner 
guilty,  by  raising  all  eorts  of  points  of  law,  than  are  permitted 
by  the  law  and  practice  of  England.  Such  facilities  have  been 
and  are  abused,  to  the  great  detriment  of  the  commuiiity. 

One  or  two  other  points  relating  to  law  and  justice  in  the 
States  require  notice.  Each  State  recognizes  the  judgmentt 
of  the  courts  of  a  sister  State,  gives  credit  to  its  public  acts 
and  records,  and  delivers  up  to  its  justice  any  fugitive  from 
its  jurisdiction  charged  with  a  crime.  Of  course,  the  conttt 
of  one  State  are  not  bound  either  by  law  or  usage  to  follow 
the  reported  decisions  of  tliose  of  another  State.  They  nae 
such  decisions  merely  for  their  own  enlightenment,  and  as 
some  evidence  of  the  common  law,  just  as  they  use  the  En^ 
lish  law  reports.  Most  of  the  States  have  within  the  lart  half 
century  made  sweeping  changes,  not  only  in  their  judicial 
system,  hut  in  the  form  of  their  law.  They  have  revised  and 
codified  their  statutes,  a  carefully  corrected  edition  whereof 
is  issued  e^'ery  few  years.  They  have  in  many  instances  adopt- 
ed codes  of  procedure,  and  in  some  cases  have  even  enacted 
codes  embodying  the  Bubstance  of  the  common  law,  and  fusing 
it  with  the  statutes.  Such  codes,  however,  have  been  con- 
demned by  the  judgment  of  tlie  abler  and  more  learned  part 
of  the  profession,  as  tending  to  confuse  the  law  and  make  it 
more  uncertain  and  less  scientific'  A  warm  controversy  has 
lately  been  raging  in  New  York  on  the  subject.  But  with 
the  masses  of  the  people  the  proposal  is  popular,  for  it  hold* 
out  a  prospect,  unfortunately  belied  by  the  result  in  States 
which,  like  California,  have  tried  the  experiment,  of  a  eyfiteiu 
whose  simplicity  will  enable  the  layman  to  nnderstaad  the  law. 
and  render  justice  clieaper  and  more  speedy.  A  really  good 
code  might  have  these  happy  effects.  But  it  may  be  doubted 
whether  the  codifying  States  have  taken  the  steps  reqnidte 
to  secure  the  goodness  of  the  codes  they  enact.  And  ther«  is 
a  grave  objection  to  the  codification  of  State  law  which  does 
not  eiist  in  a  country  like  England  or  France.    So  long  as  the 


'This  IB  perhaps  leas  true  ot  Louisiana,  where  thi 
vblch  may  be  snii]  to  have  been  the  common  law  of  (he  SUti 
a  better   hBHta    for  a  code    than    the    English 
Louisiana  code  Is  baaed  on  ibe  Code  Napoleon. 
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law  of  a  State  remains  common  iaw,  i.  e.  rests  upon  cnetom 
and  deciaions  given  by  the  judges,  tlie  law  of  each  State  tends 
to  keep  in  tolerable  harmony  with  that  of  other  States,  because 
each  set  of  judges  is  enlightened  by  and  disposed  to  be  influ- 
enced by  the  decisions  of  tlie  Federal  courts  and  of  judges  in 
other  States.  But  when  the  whole  law  of  a  State  has  been 
enacted  in  the  form  of  a  code  all  existing  divergences  between 
one  State  and  another  are  sharpened  and  perpetuated,  and 
new  divergences  probably  created.  Hence  codification  in- 
creases the  variations  of  the  law  between  different  States,  and 
these  variations  may  impede  business  and  disturb  the  ordinary 
relations  of  life. 

Important  as  are  the  functions  of  the  American  judiciary, 
the  powers  of  a  judge  are  limited  by  the  State  Constitutions 
in  a  manner  surprising  to  Europeans.  He  is  not  allowed  to 
charge  the  jury  on  questions  of  fact,"  but  only  to  state  the  law. 
He  is  sometimes  required  to  put  his  charge  in  writing.  His 
power  of  committing  for  contempt  of  court  is  often  restricted. 
Express  rules  forbid  him  to  sit  in  causes  wherein  he  can 
have  any  family  or  pecuniary  interest.  In  one  Constitution 
hia  punctual  attendance  is  enforced  by  the  provision  that  if 
he  does  not  arrive  in  court  within  half  an  hour  of  the  time 
fixed  for  the  sitting,  the  attorneys  of  the  parties  may  agree 
on  some  person  to  act  as  judge,  and  proceed  forthwith  to  the 
trial  of  the  cause.  And  in  California  he  is  not  allowed  to 
draw  his  salary  till  he  has  made  an  affidavit  that  i 
that  has  been  submitted  for  decision  for  ninety  days  remains 
undecided  in  his  court.^ 

I  come  now  to  three  points,  which  are  not  only  important 
in  themselves,  but  instructive  as  illustrating  the  currents  of 
opinion  which  have  influenced  the  peoples  of  the  States.  These 


The  method  of  appointing  the  judges. 
Their  tenure  of  office. 

*A  frequeDt  tonn  la  tbat  [d  the  ConatEtutloD  of  TeDDessee  of  ISTO 
(Art.  vl.,  1  S) — " Judges  ohall  not  charge  Juries  with  respect  to  maltera 
of  fact,  but  may  slate  the  teBllmoDy  and  declare  the  taw,"  Sereral 
CoDBtltutloDB  are  slleot  on  the  paint. 

'Tbe  CalltDrnia  Judses  are  aald  to  have  contrived  to  evade  tbls. 


I 

I 
\ 

4 


Ui  V  THE  STATE  GOVERNMENTS 

Their  salaries. 

The  remarkable  changes  that  have  been  made  in  the  two 
former  matters,  and  the  strange  practice  which  now  prevails 
in  the  latter,  are  full  of  significance  for  the  student  of  modem 
democracy,  full  of  warning  for  Europe  and  the  British  colo- 
nies. 

In  colonial  days  the  superior  judges  were  appointed  by  the 
Governors,  except  in  Rhode  Island  and  Connecticut,  where 
the  legislature  elected  them.  When,  in  and  after  1776,  the 
States  formed  their  first  Constitutions,  four  States,"  besides 
the  two  just  named,  vested  the  appointment  ia  the  legislature, 
five®  gave  it  to  the  Governor  with  the  consent  of  the  coimcil; 
Delaware  gave  it  to  the  legislature  and  President  (=  Gov- 
ernor) in  joint  ballot,  while  Georgia  alone  entrusted  the  elec- 
tion to  the  people. 

In  the  period  between  1812  and  1860,  when  the  tide  of 
democracy  was  running  strong,  the  function  was  in  several  of 
the  older  States  taken  from  the  Governor  or  the  legislature 
to  be  given  to  the  people  voting  at  the  polls;  and  the  same 
became  the  practice  among  the  new  States  as  they  were  suc- 
cessively admitted  to  the  Union.  Mississippi,  in  1832,  made 
all  her  judges  elected  by  the  people.  The  decisive  nature  of 
the  change  was  marked  by  the  jsrreat  State  of  New  York, 
which,  in  her  highly  democratic  Constitution  of  1846,  trans- 
ferred all  judicial  appointments  to  the  citizens  at  the  poll?. 

At  present  we  find  that  in  twentv-five  States  the  judges 
are  elected  by  the  people.  These  include  nearly  all  the  West- 
em  and  Southeni  States,  besides  New  York,  Pennsylvania, 
and  Ohio. 

In  five  States'®  they  are  elected  by  the  legislature. 

In  eight  States^^  they  are  app*^'-  '  "^  ^'"  the  Governor,  sub- 
ject, however,  to  confirmation  eill'M*  ?  •  council,  or  by  the 
legislature,  or  by  one  House  then-of. 

'Virginia,  New  Jersey,  North  Caral-i  ••  ,ith  Carolina. 

•Massachusetts,  New  Hampshire,  Pe  ;    ■    '  .:t   MLaryland,  New  York. 

'Ilhode  Island,  Vermont,  Virginia,  {  wi           .  la,  Georgia. 

"Massachusetts,  Connecticut,  New  F  .  •  'elaware,  Maine,  Mis- 
sissippi, New  Jersey,  Louisiana;  In  tb  '  Ich,  however,  district 
judges,  and  in  Maine  and  Connectlci.  ;>:*('  judges,  are  popularly 
elected. 
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I  may  observe  that  all  the  thirteen  States  which  do  not 
appoint  the  judges'  by  popular  election  tithtT  lioiong  to  the 
original  thirteen  colonies  or  are  States  which  have  been  spe- 
cially influenoed  by  one  of  th^e  tliirteen  (as,  for  instance, 
Maine  was  influenced  by  MassachusettB).  It  is  these  older 
comni  or  wealths  that  have  clung  to  the  less  democratic  meth- 
ods of  choosing  judicial  officers ;  while  the  new  democracies  of 
the  West,  together  witli  the  most  populous  States  of  the  East. 
New  York  and  Pennsylvania,  States  thoroughlv  democratized 
by  their  great  eitie*.  have  thrown  this  grave  and  delicate  func- 
tion into  the  rude  hands  of  the  masses,  that  is  to  say,  of  the 
wirepullers. 

Originally,  the  superior  jndges  were,  in  most  States,  like 
those  of  Enaland  since  the  Revolution  of  168R.  appointed  for 
life.  and.  held  office  during  good  behaviour,  t.'.  were  remov- 
able only  when  condemned  on  an  impeachment,  or  when  an 
address  requesting  their  removal  had  been  presented  by  both 
houses  of  the  legislature."  A  judge  may  now  he  removed 
upon  such  an  address  in  thirty  Statei.  a  majority  of  two-tliirds 
in  each  house  being  usually  required.  The  salutary  provision 
of  the  British  Constitution  againpt  capricious  removals  has 
been  faithfully  adhered  to.  But  the  wave  of  democracy  has 
in  nearly  all  States  swept  away  flie  old  system  of  life  tenure. 
Only  four  now  retain  it."  In  the  rest  a  judge  is  elected  or 
appointed  for  a  term  varying  from  two  years  in  Vermont  to 
twenty-one  years  in  Pennsylvania.  Eight  to  ten  years  is  the 
average  term  prescriljed ;  but  a  judge  is  always  re-eligible,  and 
likely  to  he  re-elected  if  he  he  not  too  old,  if  he  has  given 
satisfaction  to  the  bar,  and  if  he  has  not  offended  the  part^ 
which  placed  him  on  the  bench. 

The  salaries  paid  to  State  judges  of  the  higher  courts  ran 
from  $8,500  (£1,700) — chief-justice — in  Pennsylvania,  and 
$10,000  (£2,000)  in  New  York^  to  $2,000  in  Oregon  and 
$2,.500   in   "Vermont.     $4,000   to   $5,000    (+   $500   to   the 

■Tile  power  of  Impeachmtnt  reniHira,  but  1b  not  often  used. 

"MuBBBcliu setts.  Rhode  iBland.  New  Harnpsblre,  De1swar«,  aji  of 
(hero  among  the  original  tbirt^en.  In  RIiod«  lalnnd  l)ie  Jiidgea  are  In 
theory  dfamiaslble  by  the  leglslaltire.  In  Fl^irfda.  thoiiBh  the  threa 
Jiiflilc"a  of  the  supreme  court  are  now  IConBliiulion  ot  1HS6)  elected  bj 
Ihe  pi^ople,  the  seven  circuit  Judges  are  appointed  bj  the  governor. 
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chief  judge)  is  the  average,  a  Bum  which,  especially  in  the 
greater  States,  fails  to  attract  the  test  legal  talent-  Judges 
of  the  inferior  courts  usually  receive  salaries  proportionate! v 
lower. ^^  In  general,  the  new  Western  States  are  the  woret 
paymasters,  their  population  of  farmers  not  perceiving  the 
importance  of  securing  high  ability  on  the  bench,  and  deeming 
$4,000  a  larger  sum  than  a  quiet-living  man  can  need.  Tlie 
lowness  of  the  scale  on  which  the  salaries  of  Federal  judgei 
are  fixed  confirms  this  tendency. 

Any  one  of  the  three  phenomena  I  have  described — popular 
elections,  short  terms,  and  small  salaries^ would  be  sufficient 
to  lower  the  character  of  the  judiciary.  Popular  elections 
throw  the  choice  into  the  hands  of  political  parties;  that  ia 
to  say,  of  knots  of  wirepullers  inclined  to  use  every  ofiice  si 
a  means  of  rewarding  political  services,  and  garrisoning  with 
grateful  partisans  posts  which  may  conceivably  become' of 
political  importance.  Short  terms  oblige  the  Judge  to  remem- 
ber and  keep  on  good  teniis  with  those  who  hav&  made  him 
what  he  is,  and  in  whose  hands  his  fortunes  lie.  They  induce 
timidity,  they  diseourage  iDdependenee.  And  small  salarief 
prevent  able  men  from  offering  ftiemeelveB  for  places  whose 
income  is  perhaps  only  one-tenth  of  what  a  leading  barrister 
can  make  by  private  practice.  Putting  the  tj'.ree  sources  at 
mischief  together,  no  one  will  be  surprised  to  hear  that  in 
many  of  the  American  States  the  State  judges  are  men  of 
moderate  abilities  and  scanty  learning,  inferior,  and  Bome- 
times  vastly  inferior,  to  the  best  of  the  advocates  who  practise 
before  them.  It  is  more  hard  to  express  a  general  opinion  as 
to  their  character,  and  particularly  as  to  what  is  called,  even 
in  America,  where  robes  are  not  worn,  the  "purity  of  the 
judicial  ermine."  Pecuniary  corruption  scorns,  so  far  as  a 
stranger  can  ascertain,  to  be  rare,  perhaps  very  rare,  but  therr 
are  other  ways  in  which  sinister  influences  can  play  on  a 
judge's  mind  and  impair  that  confidence  in  his  impartiality 

"Not  loyarlably.  for  In  large  elites  juages  o(  lower  pourw,  Iwlii« 
more  "In  politics,"  csn  BcmellnieB  secure  salnrieB  quRe  out  or  propor- 
tion to  tbelr.pOBitlon  {e.g.,  the  police  JUHtlcoa  ol  New  York  CItj  and  Uw 
circuit  Judges  [18831  or  Wayae  CoimCj.  MIcblBan,  in  wbich  DaU^ 
■landB),  ^^^^ 


THE    STATE   JUDICIARY  '    HT 

which  is  aimost  as  necessary  as  impartiality  itflelf.  And  apart 
from  all  questions  of  dishonesty  or  unfairnesB,  it  is  an  evil 
that  the  bench  should  not  be,  intellectually  and  socially,  at 
least  on  a  level  with  the  bar. 

The  mischief  is  serious.  But  I  must  own  that  it  is  smaller 
than  a  European  observer  is  prepared  to  expect.  In  most  of 
the  twenty-four  States  where  this  flystern  prevails  the  bench 
is  respectable;  and  in  some  it  is  occasionally  adorned  by  men 
of  the  highest  eminence.  Not  even  in  California  or  Arkansas 
are  the  results  so  lamentable  as  might  have  been  predicted. 
New  York  City,  under  the  dominion  of  the  Tweed  Ring,  has 
afTorded  the  only  instance  of  flagrant  judicial  scandals;  and 
oven  in  those  loathsome  days  the  Court  of  Appeals  at  Albany, 
the  highest  tribunal  of  the  State,  retained  the  respect  of  good 
citizens.  Justice  in  civil  causes  between  man  and  man  h 
fairly  administered  over  the  whole  Union,  and  the  frequent 
failures  to  convict  criminals,  or  punish  them  when  convicted, 
are  attributable  not  so  much  either  to  weakness  or  to 
partiality  on  a  judge's  part  aa  to  the  tcndemeB!?  of  juries 
and  the  inordinate'  delays  and  complexity  of  criminal 
procedure. 

Why,  then,  have  sources  of  evil  so  grave  failed  to  produce 
-  correspondingly  grave  results?  Three  reasons  may  be  sug- 
gested: 

One  is  the  co-existence  in  every  State  of  the  Federal  tri- 
bunals, presided  over  by  judges  who  are  usually  capable  and 
always  upright,  Tlieir  presence  helps  to  keep  the  State 
judges,  however  personally  inferior,  from  losing  the  sense  of 
responsibility  and  dignity  which  befits  the  judicial  office,  and 
makes  even  party  wirepullers  ashamed  of  nominating  as  can- 
didates notoriouslv  incapable  or  tainted  men. 

Another  is  the  influence  of  a  public  opinion  which  not 
only  recognizes  the  interest  tlie  communify  has  in  an  honest 
administration  of  the  law,  but  recoils  from  turpitude  in  a 
highly  placed  official.  The  people  act  as  a  check  upon  the 
party  conventions  that  choose  candidates,  by  making  them 
feel  that  they  damage  themselves  and  their  cause  if  they  nm 
a  man  of  doubtful  character,  and  the  judge  himself  is  made 
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to  dread  public  opinion  in  the  criticiEms  of  a  Ter  it 

press.     Democratic  theory,  which  has  done   a  n 

introducing  the  elective  FTstem,  partly  cures  it  b      -  g 

the  bench  to  a  light  of  publicitr  which  makes  ':  --!  ic 
safest  policy.     Whatever  passes  in  courts  is,  or  ^     3- 

ported.    The  judge  must  give  his  reasons  for  eve  it 

he  delivers. 

Lastly,  there  is  the  influence  of  the  bar,  a  pot<    -    '  je 

even  in  the  present  day,  when  its  role  is  less  b.  .  n 

in  former  generations.  The  local  party  leaden  ■  ■  ?t 
the  candidates  and  ^^run''  the  conventions  are,  in  tMxne  otaies. 
mostly  lawyers  themselves,  or  at  least  in  close  relations  with 
some  leading  lawyers  of  the  State  or  district,  Xow  lawyer? 
have  not  only  a  professional  dislike  to  the  entrusting  of  law 
to  incapable  hands,  the  kind  of  dislike  which  a  skiUed  brick- 
layer has  to  seeing  walls  badly  laid,  but  they  have  a  personal 
interest  in  getting  fairly  competent  men  before  whom  to  plead. 
It  is  no  pleasure  to  them  to  have  a  judge  so  ignorant  or  so 
weak  that  a  good  argument  is  thrown  away  upon  him,  or  tha^ 
you  can  feel  no  confidence  that  the  opinion  given  to  a  cliwit, 
or  a  point  of  law  which  you  think  clear,  will  be  verified  by  the 
decision  of  the  court.  Hence  the  bar  often  contrives  to  mak«^ 
a  party  nomination  for  judicial  office  fall,  not  indeed  €m  a 
leading  barrister,  because  a  leading  barrister  will  not  aeeeot 
a  place  with  $4,000  a  year  when  he  can  make  $14,000  bv 
private  practice,  but  on  as  competent  a  member  of  the  partv 
as  can  be  got  to  take  the  post.  Having  constantly  inquired. 
in  every  State  I  visited  wherein  the  system  of  popular  elec- 
tions to  judgeships  prevails,  how  it  happened  that  the  judfijes 
were  not  worse,  I  was  uFuallv  told  that  the  bar  had  inter- 
posed  to  prevent  such  and  puch  a  bad  nomination,  or  had 
agreed  to  reconmiend  such  and  such  a  person  as  a  candidate, 
and  that  the  parts'  had  yielded  to  the  wishes  of  the  bar.  Oc- 
casionally, when  the  wirepullers  are  on  their  good  behaviour, 
or  the  bar  is  exceptionally  public-spirited,  a  person  will  he 
brought  forward  who  has  no  claims  except  those  of  character 
and  learning.  But  it  is  perhaps  more  common  for  the  lawyeis 
to  put  pressure  on  one  or  other  party  in  nominating  its  partjr 
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candidates  to  select  capable  ones.  Thus,  when,  a  few  years 
ago,  the  RepublicanB  of  New  York  State  were  running  bad 
candidates,  some  leading  Republican  lawyers  persuaded  the 
Democrats  to  nominate  better  men,  and  thereupon  issued  an 
appeal  in  favour  of  these  latter,  who  were  accordingly  carried 
at  the  ensuing  election. 

These  causes,  and  especially  the  last,  go  far  to  nullify  the 
malign  effects  of  popular  election  and  short  terms.  But  they 
cannot  equally  nullify  the  effect  of  small  salaries.  Accord- 
ingly, while  corruption  and  partiality  are  uncommon  among 
State  judges,  inferiority  to  the  practising  counsel  is  a  con- 
spicuous and  frequent  fault. 

One  is  obliged  to  speak  generally,  because  there  are  differ- 
ences between  the  various  States  too  numerous  to  be  particu- 
larized. In  some,  especially  in  the  Northwest,  the  tone  of  the 
party  managers  and  of  the  bar  is  respectable,  and  the  sense 
of  common  interest  makes  everybody  wish  to  have  as  good  men 
as  the  salaries  will  secure.  In  others  there  are  traditions 
which  even  unscrupulous  wirepullers  fear  to  violate.  Penn- 
sylvania, for  instance,  though  her  legislature  and  her  city 
governments  have  been  impure,  and  little  under  the  influence 
of  the  bar,  still  generally  elects  capable  judges."  The  scan- 
dals of  Barnard  and  Cardozo"  were  duo  to  the  fact  that  the 
vast  and  ignorant  population  of  New  York  was  dominated  by 
.  a  gang  of  professional  politicians  who  neither  feared  the  good 
citizens  nor  regarded  the  bar. 

As  there  are  institutions  which  do  not  work  as  well  as  they 
theoretically  ought,  so  there  are,  happily,  others  which  work 
better.  The  sale  of  offices  under  the  old  monarchy  of  France. 
the  sale  of  commissions  in  the  English  army  till  18T1.  the 
sale  of  advowsons  and  next  presentations  to  livings  which 
still  exists  in  the  Anglican  Church  Establishment,  the  bribery 
of  electors,  which  has  only  the  other  day  been  extinguished 
in  England,  were,  or  are.  all  of  tliem  indefensible  in  theory, 
all  mischievous  in  practice.  But  none  of  them  did  so  much 
harm  as  a  philosophical  observer  would  have  predicted,  be- 

" Pennsylvania,  ll  la  fair  la  say,  pays  beltcrr  Ihan  most  Stntea,  and 
gives  loDg  terms,  eo  ehe  can  obtain  bpltpr  men  Ihnn  moat. 
_      "ThB  notorious  Tweed  Ring  judges  ot  twenty  years  ago. 
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cause  other  causes  were  at  work  to  mitigate  and  miniTnize  their 
evils. 

Ehiring  the  last  few  years  there  has  been  a  distinct  change 
for  the  better.  Some  States  which  had  vested  the  appoint- 
ment of  judges  in  the  legislature,  like  Connecticut,  or  in  the 
people,  like  Mississippi,  have  by  recent  constitutional  amend- 
ments or  new  Constitutions,  given  it  to  the  governor  with 
the  consent  of  the  legislature  or  of  one  house  thereof.^^  Oth- 
ers have  raised  the  salaries,  or  lengthened  the  terms  of  the 
judges,  or,  like  New  York,  have  introduced  both  these  reforms. 
Within  the  decade  ending  December,  1886,  though  twenty- 
eight  States  altered  their  Constitutions,  no  one,  except  Flor- 
ida, took  appointments  from  legislature  or  governor  to  entrust 
them  to  popular  vote.  In  this  point,  at  least,  the  tide  of 
democracy,  which  went  on  rising  for  so  many  years,  seems 
to  have  begun  to  recede  from  the  high-water  mark  of  1840- 
1860.  The  American  people,  if  sometimes  bold  in  their  ex- 
periments, have  a  fund  of  good  sense  which  makes  them 
watchful  of  results,  and  not  unwilling  to  reconsider  their 
former  decisions. 

"In  Connecticut  the  change  was  made  at  the  instance  of  the  Bar 
Association  of  the  State,  which  had  seen  with  regret  that  the  dominaat 
party  in  the  State  legislature  was  placing  inferior  men  on  the  beneh. 


CHAPTER  XUII 


STATE  FINANCE 


The  financial  syBtema  in  force  in  the  several  States  fur- 
nish one  of  the  widest  and  raost  instructive  fields  of  study  that 
the  whole  range  of  American  institutions  preseutB  to  a  practi- 
cal Btateeman,  as  well  as  to  a  student  of  comparative  politics. 
It  ia  much  to  be  wished  that  some  person  equipped  with  the 
necessary  special  knowledge  could  survey  them  with  a  philo- 
sophic eye,  and  present  the  results  of  his  survey  in  a  concise 
form.  From  such  an  attempt  I  am  interdicted,  not  only  by 
the  want  of  that  special  knowledge,  but  by  the  compass  of 
the  subject,  and  the  difficulty  of  obtaining  in  Europe  ade- 
quate materials.  These  materials  must  he  sought  not  only 
in  the  Constitutious  of  the  States,  but  even  more  in  their 
statutes,  and  in  the  reports  presented  by  the  various  financial 
officials,  and  by  the  special  commissions  occasionally  appointed 
to  investigate  the  subject  or  some  branch  of  it.  All  I  can 
here  attempt  is  to  touch  on  a  few  of  the  more  salient  features 
of  the  topic,  and  to  cull  from  the  Constitutions  some  illua- 
trationa  of  the  dangers  feared  and  the  remedies  desired  by 
the  people  of  the  States.  What  I  have  to  say  falls  under  the 
heads  of : 

Purposes  for  which  State  revenue  is  required. 

Forms  of  taxation. 

Exemptions  from  taxation. 

Methods  of  collecting  taxes. 

Limitations  imposed  on  the  power  of  taxing. 

State  indebtedness. 

JSeatrietiona  imposed  on  the  borrowing  power. 
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I.  The  budget  of  a  State  is  seldom  large,  in  proportion 
to  the  wealth  of  its  inhabitants,  because  the  chief  burden  of 
administration  is  home  not  by  the  State,  but  by  its  subdi- 
visions, the  counties,  and' still  more  the  cities  and  townships. 
The  chief  expenses  which  a  State  undertakes  in  its  corporate 
capacity  are:  (1)  The  salaries  of  its  officials,  executive  and 
judicial,  and  the  incidental  expenses  of  judicial  proceedings, 
such  as  payments  to  jurors  and  witnesses;  (2)  the  State  vol- 
unteer militia;  (3)  charitable  and  other  public  institutions, 
such  as  State  lunatic  asylums.  State  universities,  agricultural 
colleges,  etc.;*  (4)  grants  to  schools;*  (5)  State  prisons,  com- 
paratively few,  since  the  prison  is  usually  supported  by  the 
county;  (6)  State  buildings  and  public  works,  including,  in 
a  few  cases,  canals;  (7)  payment  of  interest  on  State  debts. 
Of  the  whole  revenue  collected  in  each  State  under  State  tax- 
ing laws,  a  comparatively  small  part  is  taken  by  the  State 
itself  and  applied  to  State  purposes.*  In  1882  only  seven 
States  raised  for  State  purposes  a  revenue  exceeding  $2,000,- 
000.  In  that  year  the  revenue  of  ^N'ew  York  was  $7,690,416 
(pop.  in  1882  about  5,200,000).  In  1886-87  the  revenue  of 
Pennsylvania  was  $7,646,147  (pop.  about  4,700,000).  These 
are  small  sums  when  compared  either  with  the  population 
and  wealth  of  these  States,  or  with  the  revenue  raised  in 
them  by  local  authorities  for  local  purposes.  They  are  also 
small  in  comparison  with  what  is  raised  by  indirect  taxation 
for  Federal  purposes. 

^The  Constitutions  of  Louisiana  and  Qeorgia  allow  State  rerenue  to 
be  applied  to  the  supplying  of  wooden  legs  and  arms  to  ex-Confed- 
erate soldiers. 

•All  or  nearly  all  States  have  set  apart  for  the  "^:  iv  schools 
and  of  other  educational  or  benevolent  institutions.  r  •   ..     includ* 

ing  universities,  a  considerable  fund  derived  from  th  •  Weeteni 

lands  granted  for  the  purpose  by  the  Federal  govornri^  •    Ttrioas 

times,  and  derived  in  some  cases  also  from  lands  a;  r-r*  -Hi  origi- 

nally by  the  State  itself  to  these  objects. 

■In  the  State  of  Connecticut  (population  In  188  ^  .  .  >   •  000)  the 

total  revenue  raised  by  taxation  in  1883-84  was  ^.:.'2.\  .«^ ; .800,000), 

which  was  collected  by  and  for  the  following  s.r.lu    m*- s     nd  pur- 
poses:— 

The  State        ....  *!  i.'i:.128 

Counties  ....  I.ir.1.766 

Towns  ....  2.80^.381 

Cities  and  boroughs      .  .  .  1  . 3--,l67 

School   districts  .  .  •  l.:ihr.,043 
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II.  The  Federal  government  raises  its  revenue  by  indirect 
taxation,  and  by  duties  of  customs  and  exciee,*  though  it 
has  the  power  of  iniposiug  direct  taxes,  and  used  that  power 
freely  during  the  War  of  Secession,  State  revenue,  on  the 
other  hand,  anees  almost  wholly  from  direct  taxation,  pince 
the  Federal  Constitution  forbids  the  levying  of  import  or 
export  duties  by  a  State,  except  with  the  consent  of  Congress, 
and  directs  the  produce  of  any  such  duties  as  Congress  may 
permit  to  be  paid  into  the  Federal  treasury.  The  chief  tax 
is,  in  every  State,  a  property  tax,  based  on  a  valuation  of 
property,  and  generally  of  all  property,  real  and  personal, 
within  the  taxing  jurisdiction. 

The  valuation  is  made  by  officials  called  appraisers  or  as- 
sessors, appointed  by  the  local  communities,  though  under 
general  State  laws."  It  is  their  duty  to  put  a  value  on  all  Inx- 
ablc  property:  that  is.  ppeakinfi generally,  on  ail  property,  real 
and  personal,  which  they  can  discover  or  trace  within  the 
area  of  their  authority.  As  the  contribution,  to  the  revenues 
of  the  State  or  county,  lemble  within  that  area  is  propor- 
tioned to  tlie  amount  and  value  of  taxable  property  situate 
within  it,  the  local  assesEors  have,  equally  with  the  property 
owners,  an  obvious  motive  for  valuing  on  a  low  scale,  for  by 
doing  ao  they  relieve  their  commiinify  of  ^art  of  its  burden. 
The  State  is  accordingly  obliged  to  check  and  correct  them 
by  creating  what  is  called  a  Board  of  Equalization,  which 
compares  and  revises  the  valuations  made  by  the  various 
local  officers,  so  as  to  secure  tliat  taxable  property  in  each 
locality  is  equally  and  fairly  valued,  and  made  thereby  to 
bear  its  due  share  of  public  burdens.  Similarly,  a  county  has 
often  en  equalization  hoard  to  supervise  and  adjust  the  valua- 
tions of  the  towns  and  cities  within  its  limits,"  However. 
the  existence  of  such  boards  by  no  means  overcomes  the  diffi- 
culty of  securing  a  really  equal   valualion,  and  the  honest 
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town  which  puts  its  property  at  a  fair  value  suffers  by  psjiDg 
more  than  its  share.  Valuations  are  generaUy  made  at  ■ 
figure  much  below  the  true  worth  of  property.  In  Connecb- 
cut,  for  instance,  the  law  directs  the  market  price  to  be  the 
baeis,  but  real  estate  is  valued  only  at  from  one-third  to  three- 
fourths  thereof.'  Indeed,  one  hears  everj-where  in  Ameria 
complaints  of  inctjualities  arising  from  the  varying  scales 
on  which  valuers  proceed. 

A  still  more  serious  evil  is  the  fact  that  bo  large  a  part  of 
taxable  property  escapes  ta.xation.  Lands  and  houses  cannot 
be  concealed;  cattle  aud  furniture  can  be  discovered  by  > 
zealous  tax  officer.  But  a  great  part,  often  far  the  largest 
part  of  a  rich  man's  wealth,  consists  in  what  the  American 
call  "intangible  property,"  notes,  bonds,  book  debts,  and  West- 
em  mortgages.'  At  this  it  is  practically  impossible  to  get, 
except  through  the  declaration  of  the  owner ;  and  even  if  the 
owner  is  required  to  present  his  declaration  of  taxable  prop- 
erty upon  oath,  he  is  apt  to  omit  this  kind  of  property.  The 
Connecticut  commissioners  report  that  "the  proportion  of 
these  intangible  securities  to  other  taxable  property  has  steaid- 
ily  declined  from  year  to  year.  In  1855  it  was  nearly  10  per 
cent,  of  the  whole,  in  18fi5  about  TJ  per  cent.,  in  1875  a  Ut& 
over  5  per  cent.,  and  in  1885  about  3J  per  cent.    Yet  dnriag 

'Tbe  special  commlBslon  on  taxation  in  Connecticut  In  their  reccBl 
alngularly  clear  and  InlercBlIng  report  (1887)  observe: — "One  Kroat  fle- 
tect  In  tbe  practical  pxecutlon  ot  our  tax  laws  conslati  in  iDeqnslltlM 
Of  aBBesHmenl  and  valuation.  TIiIb  shows  itself  especially  as  betweei 
the  different  towns.  ...  It  Is  notorious  Ihal  In  tew.  if  any,  iamnt 
do  the  asaeaaars  tbIub  real  estato  at  wJuit  ttiey  think  It  ta  talrif 
worth.  On  the  coatrary.  tbcjr  gpneralljr  first  make  this  appraisal  of  If 
actual  value,  and  tben  put  It  In  the  Hat  at  a  certain  proporiioa  or  net 
appraisal,  varying  From  33  1-3  to  75  per  cent.  Similar  reducllona  an 
made  In  valuing  personal  property.  Ihougb  with  less  uniformity,  tat 
ao  perhaps  with  more  Injustice"  (p.  S).  -Household  furniture  above 
t600  in  value  cooslitutes  an  Item  of  only  19500  in  one  of  our  clUei. 
while  a  netgbbourlng  town  of  not  more  than  half  the  population  t«- 
turns  112.900"  Ip.  16). 

*Tbe  dimcully  dors  not  arise  with  stock  or  sbares  even  when  held  la 
B  company  outside  a  State,  because  all  Stales  now  tax  eorporatlona  or 
companies  within  their  Jurisdiction,  and  the  principle  Is  geDerally 
(though  not  universally)  adopted,  that  where  slocks  In  a  eorporalioo 
outside  tbe  State  have  been  so  taxed.  Ihey  shall  not  be  again  laisd 
In  tbe  hand  of  the  bolder  of  the  stock,  who  may  reside  wltbln  the  Stair. 
~n  each  State  succeed  In  reacblns  Ibr 
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the  generation  covered  by  these  etatistice  the  amount  of  State 
railroad  and  municipal  bonds,  and  of  Wcstom  mortgage  loans, 
has  very  greatly  increased,  and  our  citizens  have,  in  every 
town  in  the  State,  invested  large  pums  in  them.  Why,  then, 
do  80  few  get  into  the  tax  list?  The  terms  of  the  law  are 
plain,  and  the  penalties  for  its  infringement  are  probably 
as  stringent  at  the  people  will  bear.  .  .  .  The  truth  is,  that 
no  system  of  tax  laws  can  ever  reach  directly  the  great  masa 
of  intangible  property.  It  is  not  to  be  seen,  and  its  posaession, 
if  not  voluntarily  diaclosed,  can,  in  most  cases,  be  only  the 
Bubject  of  conjecture.  The  people  also  in  a  free  government 
are  accustomed  to  reason  for  themselves  as  to  the  justice  and 
validity  of  the  laws,  and  too  apt  to  give  themselves  the  benefit 
of  the  doubt  when  they  have  in  any  way  the  power  to  construe 
it  for  themselves.  Sucli  a  power  is  practically  given  in  the 
form  of  oath  used  in  connection  with  our  tax  lists,  since  it 
refers  only  to  such  property  of  the  parties  giving  them  in  as 
is  taxable  according  to  their  beat  knowledge,  remembrance, 
or  belief.  The  man  who  does  not  believe  that  a  Western  farm 
loan  or  foreign  railroad  bond  { t.  e.  bond  of  a  company  outside 
the  State)  ought  to  be  ta.ted,  is  too  often  ready  to  swear  that 
to  the  best  of  his  belief  it  is  not  liable  to  taxation.  ...  As 
the  law  stands,  it  may  be  a  burden  on  the  conscience  of  many, 
but  it  is  a  burden  on  the  property  of  few,  not  because  there 
are  few  who  ought  to  pay,  but  because  there  are  few  who  can 
be  made  to  pay.  Bonds  and  notes  held  by  an  individual  are, 
for  the  most  part,  concealed  from  the  assessors,  nor  do  they, 
in  most  towns,  make  much  effort  to  ascertain  their  exiHteoce." 
The  result  is  that  a  few  towns,  a  few  estates,  and  a  few  per- 
sons of  a  high  sense  of  honesty,  hear  the  entire  weight  of  the 
tax.  Such  has  been  the  universal  result  of  similar  laws  else- 
where." 

A  comparison  of  the  tax  lists  with  the  probate  records 
convinced  the  commisBionera  that,  whereas  in  1884  more  than 


•"A  person,  [ormerly  a 
that  he  had  made  efforta  when  In  o 
Into  the  'grand  list,'  and  succeeded  d 
out  and  addlnR  over  SSno.niin  of  it: 
aometblDE  to  do  with  lay  defeat  whci 


if  our  leadinK  cities,  reported 
lo  get  this  kind  of  properly 
?  biB  last  two  years  In  Hndine 
he  adds.  "ThBt  may  have  bad 
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a  third  of  tlie  vhole  personal  property  assessed  in  the 
of  Connecticut  escaped  taxpf,  the  proportion  not  reached  Iw 
taxation  was,  in  1886,  much  greater;  and  induced  them  to 
recommend  that  "all  the  items  of  intangihle  property  ou^t 
to  he  Etruck  out  of  the  tax  list."  The  prohate  invenwrie= 
of  the  estates  of  deceased  persons,  and  the  last  returns  m&de 
to  tlie  tax  assessors  by  those  persons,  "show,  to  speak  of  it 
mildly,  few  points  of  contact."  Connecticut  is  a  commoB- 
wealth  in  most  respects  above  the  average.  In  every  part  «( 
the  country  one  hears  exactly  the  same."  -The  tax  rettiiu 
sent  in  are  rarely  truthful ;  and  not  only  does  a  very  latiip 
percentage  of  property  escape  its  law-ful  hiirilens,  but  *fbB 
demoralization  of  the  public  conscience  hv  the  frequent  ad- 
ministration of  oatliB,  so  often  taken  only  to  be  disregardtjd, 
is  an  evil  of  the  greatest  magnitude.  Almost  any  change 
would  seem  to  be  an  improvement."" 

There  is  probably  not  a  State  in  the  Union  of  which  the 
same  thing  might  not  be  said.  In  Ohio,  for  instance,  the 
Governor  remarks  in  a  special  message  of  April,  1887  :  "The 
great  majority  of  the  personal  property  of  this  State  is  not 

'°Tlle  West  Virginia  lai  comnilaBlOQ,  [□  1881,  aaya,  "At  present  •II 
taxes  From  Invisible  property  come  from  a  lew  conspicuauBly  conselen- 
tloUB  cICIeehs.  [rom  widows,  executora.  and  trom  guBrdlana  o(  tbe  In- 
Gaoe  am]  lafantfl;  In  fact,  it  Is  a  comparatively  rara  tbiag  to  And  i 
shrewd  trader  wbo  girea  in  any  considerable  amount  of  notes,  stocks, 
or  toaaey.  The  irutb  la,  thlnga  have  come  to  auch  a  condtciou  In  West 
VlrginiUi  that,  hh  reearda  paying  lascs  on  this  kind  of  property.  II  l» 
almost  as  voluntary  and  la  considered  pretty  much  In  the  same  ll^t 
us  donations  to  the  nelghbimrhood  cburch  or  Sunday  school."- — Quoted 
by  (he  Connecticut  comm I bb loners,  who  add  (hat  the  New  Hampahirt 
lommiHBlon  of  1S7S  ri.'porl  that  In  thai  Slate  three-fourths  ot  aU  per- 
Bonnl  property  la  not  reir^hed  by  the  asaessora.  Reterence  may  alao  b» 
made  to  the  Report  of  the  Tn<i  Commlasioo  of  Baltimore.  ISSS:  and  to 
the  supplementary  Report  ot  one  member  ot  the  Maryland  Tax  Com- 
mlaalon,  Mr.  Richard  T.  Ely.  in  which  a  sreat  deal  of  inslructlve  eri- 
[lence  as  to  the  failure  In  various  Slates  of  tbe  etTorts  made  to  t:ix  In- 
tangible property  has  been  dilleontly  collected  and  aet  forth  (Balti- 
more. 18S8). 

"Judge  Foster,  in  the  i;aBe  of  Kirlland  v.  Bol6hkiii,  12  Conn.  Rep.. 
p.  448.  So  Mr.  navid  A.  Wells,  In  his  report  sa  Special  Tax  Commia- 
sloner  (o  the  New  York  LeBislnmre.  Rnya:  "Oaths  aa  a  matter  of  n- 
atralut  or  as  a  guarantee  of  truth  In  reapect  to  official  atatements  have 
in  great  measure  ceased  lo  be  eltctual;  or  in  other  words.  perjHiT. 
direct  or  conslrucllve,  baa  becomo  aa  common  as  to  almost  cease  la  oc- 
casion notice.  This  la  the  all  but  nn^nlmoUB  teallmony  of  offlclali  who 
have  of  lale  had  extensive  experience  In  the  adminialratioti  of  both 
"*"       -'■     "ii  and  Stale  rovanuo  laws." 
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(Mmed,  but  entirely  and  fraudulently  witliheld  from  taxa- 
D.  The  idea  seema  largely  to  prevail  that  there  is  injustice 
d  inequality  In  taxation,  and  that  there  is  no  harm  in  cheat- 
ing the  State,  although  to  do  eo  a  false  return  must  be  made 
and  perjury  committed,  Thia  offence  against  the  State  and 
goctd  morala  is  too  frequently  committed  by  men  of  wealth 
and  reputed  high  character,  and  of  corresponding  position 
in  society."  In  New  York,  the  Governor  said  (Annual  Mes- 
sage of  188G) :  "For  yeare  the  State  assesBors  have  directed 
public  attention  to  the  fact  that  the  personality  of  the  tax- 
payers was  escaping  assespmcnt,  ret  there  has  been  a  shrinkage 
from  1871  to  1884  of  $107,184,371  (£31, 436,874)/'  That  is 
to  say,  notwithFtnnding  the  immense  increase  of  personal 
property  in  Now  York  during  these  thirteen  years,  personal 
property  stood  assessed  at  £21,000,000  less  in  1884  than  in 
1871. 

I  have  dwelt  upon  these  facts,  not  only  because  they  illus- 
trate the  difficulties  inherent  in  a  propertv  tax,  but  also  be- 
cause thpy  help  to  explain  the  occasional  bitterness  of  feeling 
among  the  American  farmers  as  well  as  the  raasseB  against 
capitalists,  much  of  who?e  accumulated  wealth  escapes  tax- 
ction,  while  the  farmer  who  owns  hia  land,  as  well  as  the 
workingman  who  puts  his  savings  into  the  house  he  lives  in,  is 
assessed  and  taxed  upon  this  visible  property.  We  may.  in 
fact,  say  of  most  States,  that  under  the  present  system 
of  taxation  the  larger  the  city  the  smaller  is  the  proportion 
of  personality  reached  by  taxation  (since  concealment  is  easiec 
in  large  communities),  and  the  richer  a  man  is  the  smaller 
in  proportion  to  his  property  is  the  contribution  he  pays  to 
the  State.  Add  to  this  that  the  rich  man  bears  less,  in  pro- 
portion to  his  income,  of  the  burden  of  indirect  taxation,  since 
the  protective  tariif  raises  the  price  not  merely  of  luxuries 
but  of  all  commodities,  except  some  kinds  of  food." 

"An  expenencea  MasaachuBetts  publlelHt  writes  to  me  apropon  of  the 
paaaaee  Id  the  text:  "Ir  one  Btalc  competa  a  man  to  make  a  tull  decln- 
ratlon  of  his  perj^onal  properlr  tor  taxation  aoil  another  does  nol  there 
will  be  a  tendency  for  capital  to  Bow  from  the  former  to  Ihe  latter. 
la  Vermont,  for  Inatance.  a  law  has  been  passed  retiulrlns  every  per- 
eon  under  peoaJty  to  make  swora  returns  of  hta  moveable  propertr. 
«Dd  tbe  result  is  that  capital  seems  to  be  leavinE  that  State. 
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Besides  the  property  tas,  which  is  tiie  main  sonrce  of  rerfr 
niie.  the  States  often  levy  tases  on  particular  trades  or  occu- 
pations," fiometimes  in  the  form  of  a  license  tax,  taies  on 
franchises  enjoyed  by  a  corporation,  taxes  on  railroad  stock. 
or  (in  a  few  States)  taxes  on  collateral  inheritances.  Com- 
paratively little  reaort  is  had  to  the  so-called  "death-datie*," 
i.  e.  probate,  legacy,  and  succession  duties,  nor  is  much  use 
made  of  an  income  tax.  Five  States,  however,  autlioriie  iL 
As  regards  poll  tases,  there  is  much  variety  of  practice.  Some 
State  Constitutions  (e.g.  Ohio)  forbid  such  an  impOEt,  u 
"grievous  and  oppressive"' ;  others  direct  it  to  be  imposed,  laA 
about  one-half  do  not  mention  it.     Where  it  exists,  there  i» 

"In  New  York  the  law  taxes  personal  properly,  bul  1(  «  [ 
maheB  no  return  thf  asaesaorB  are  Instructed  to  'doam'  bliD  accordllt 
to  the  besr.  or  their  knowledge  and  belief:  and  the  Hmount  becamn  I 
matter  of  'trade.'  Returns  nre  practically  madp  only  by  p  astftii  W* 
corporations,  not  by  capitatista.  It  1b  a  case  of  bad  law  tempered'' 
TlolatloD. 

"In  MasHachusetla  the  practice  in  each  town  depends  mainly  up 
the  aaseBBors.  In  Boslon  the  chief  offlcp  havini?  resolved  to  let  no  ( 
escape,  boa  for  twenty  yeara  gone  on  IncreaalDS  Ihe  asaessmeni  e> 

about  leaving  the  city  before  the  lat  May  (the  date  of  residence  vt 
tasea  are  aBseBsedl.  but  these  were  soon  overcome,  ajid  now  nearlj 
all  the  capltaliBts  have  country  placeB.  where  they  retire  at  a  stlU  ID- 
clement  Heaaon,  and  are  received  with  open  arms  by  the  b  cal  asSM- 
Bora,  who  accept  Juat  what  they  choose  to  pay.  while  their  polltlMl 
influence,  tbelr  taxes,  and  their  public  donatlooB  are  lost  to  Ibe  citr. 
Occasionally  the  asscasors  !□  a.  countr;  town  take  It  Into  thetr  beidi 
to  apply  the  acrew  after  the  faBbion  of  the  city  authority,  and  then 
there  la  a  fine  turmoil.  Aa  the  rich  men  generally  live  In  one  quarltr 
Of  the  (country)  town,  the  next  step  is  to  apply  to  the  legislature  K 
get  the  town  divided,  and  the  vicinity  of  Boston  Is  thua  being;  Braduallr 
cut  up  Into  small  pieces. ' 

"North  Carolina  empowers  Its  leglalature  to  tax  all  trades,  protet- 
slona,  and  franchiaea.  Arkansaa  la  ISGE  (Article  x.,  I  IT)  directed  Hi 
general  aaaembly  to  "tax  all  prlvlleecs,  pursuits,  and  occupations  tint 
are  of  no  real  uae  lo  society,"  adding  that  alt  others  shall  be  exempt 
But  having  apparently  found  It  bard  to  determine  which  occupaiiou 
are  useless,  she  dropped  the  direction  Id  her  Constitution  of  lgT4.  ai 
new  merely  empowers  the  taxation  of  "hawkers,  pedlera.  ferrlea.  exhi- 
bitions, and  prlTllegas." 

The  persons  or  things  on  whom  license  taiea  or  occupation  uxm 
may  be  imposed  are  the  following,  some  being  mentioned  In  one  Sl>» 
Constitution,  some  In  another— Pedlera.  hawkers,  auctioneera.  broken. 
pawnbrokers,  merchants,  commlaalon  merchantB.  "persons  selllag  lir 
aample,"  showmen,  Jugglers,  inokeepera.  toll  bridges,  ferriea.  (ek- 
grapha,  eiprcsa  agents  (i.e.,  parcels"  dellTery),  grocery  keeper^  llflWr 
dealers.  Inauranee,  vendors  of  patents,  persons  or  corporations  usie* 
IranchlBeE  or  privileges,  banks,  railroads,  destructive  dotneatlc  ani- 
mals, dealers  lo   "opUoaH'  or  "futures.- 
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Bometimes  a  direction  that  it  ehall  be  applied  to  schools  or 
some  other  specified  uaefut  purpose,  audi  as  poor  relief,  bo  eb 
■to  give  the  poor,  who,  perhaps,  pay  no  other  direct  tax,  a 
Bease  of  their  duty  to  contribute  to  public  objects,  and  espe- 
cially to  those  in  whose  benefits  they  directly  share.  The 
aunount  of  a  poll  tax  is  always  small,  $1  or  $2:  sometimes 
■the  paj-ment  of  it  is  made  a  pre-requisite  to  the  exercise  of 
Uie  electoral  franchise.  It  is,  I  think,  never  imposed  on 
-women  or  minors. 

In  some  States  "foreign"  corporations,  i.  e.  those  chartered 
by  or  domiciled  in  another  State,  are  taxed  more  heavily  than 
domestic  corporations.  New  Hampshire  has  recently,  by  tax- 
ing "foreign"  insurance  companies,  succeeded  in  driving  them 
out  of  its  limits. 

1  have  found  no  instance  of  a  progressive  inheritance  duty, 
or  of  a  pruj^Bsive  income  tax  such  as  some  of  the  Swiss 
cantons  have  imposed.  California,  however,  in  her  Constitu- 
tion of  1879  (sea  Appendix  to  this  volume),  has  attempted 
to  tax  the  same  property  twice  over. 

There  is  always  a  desire  to  hit  companies,  especially  bants'* 
and  railroads.  The  newer  Constitutions  often  direct  the 
legislature  to  see  that  such  undertakings  are  duly  taxed,  some- 
times forbidding  it  ever  to  deprive  itself  of  the  power  of 
taxing  any  corporation,  doubtless  from  the  fear  that  these 
powerful  bodies  may  purchase  from  a  pliant  legislature  ex- 
emption from  civic  burdens. 

Ill,  In  most  States,  certain  descriptions  of  property  are 
exempted  from  taxation,  as,  for  instance,  the  buildings  or 
other  property  of  the  State,  or  of  any  local  community,  bury- 
ing grounds,  schools  and  universities,  educational,  charitable, 
scientific,  literary,  or  agricultural  institutions  or  societies, 
public  libraries,  churches  and  other  buildings  or  property 
used  for  religious  purposes,  cemetetieB,  household  furniture, 
farming  implements,  deposits  in  savings  banks.  Often,  too,  it 
is  provided  that  the  owner  of  personal  property  below  a  cer- 
tain figure  shall  not  pay  taxes  on  it,  and  occasionally  min- 
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isters  of  religion  are  allowed  a  certain  sum  (aa,  for 
in  New  Yorlf,  ?1,500)  free  from  taxation. 

No  State  can  tax  any  bonds,  debt  certificates,  or  other  » 
enrities  issued  by,  or  under  the  authority  of,  the  Feder^ 
government,  including  the  circulating  notes  eoinjnonly  called 
"greenbacks."  This  has  been  held  to  be  the  law  on  the  coo- 
Btruction  of  the  Federal  Constitution,  and  has  been  so  decltrri 
in  a  statute  of  Congress.  It  introduces  an  element  of  giwl 
difficulty  into  State  taxation,  because  persons  desiring  to 
escape  taxation  are  apt  to  turn  their  property  into  that 
exempted  forms  just  before  they  make  their  tax  returns, 

IV.  Some  of  the  State  taxes,  such,  for  instance,  as  Ucetm 
taxes,  or  a  tax  on  corporations,  are  directly  levied  by  IS^ 
paid  to  the  State  officials.  But  others,  and  particularly  Ih* 
property  tax,  which  forms  eo  large  a  source  of  revenue,  at 
collected  by  the  local  authorities.  The  State  ha\Tng  tfc- 
termined  what  income  it  needs,  apportions  this  sum  smoof 
the  coimties,  or,  in  New  England,  sometimes  directly  amonf 
the  toft-ns,  in  proportion  to  tlieir  paying  capacity ;  that  ii. 
to  the  value  of  tlie  property  situate  within  tbem. " "  " 
larly,  the  counties  apportion  not  only  what  they  have  to  pay  n 
the  State,  but  also  the  sum  they  have  to  raise  for  county  pw- 
poses,  among  the  cities  and  townships  within  their  area,  in 
proportion  to  the  value  of  their  taxable  property.  Thna.  whai 
the  townsliip  or  city  authorities  assess  and  collect  taxes  fwn 
the  individual  citizen,  thoy  collect  at  one  and  the  same  tiM 
three  distinct  sets  of  taxes — the  State  tax,  the  county  tM. 
and  the  city  or  township  tax.  Retaining  the  latter  for  loal 
purposes,"  they  hand  on  the  two  former  to  the  county  aniiiori- 
ties,  who  in  turn  retain  the  county  tax,  handing  on  to  th* 
State  what  it  requires.  Thus  trouble  and  expense  are  sawdia 
the  process  of  collecting,  and  the  citizen  sees  in  one  tax-papff 
all  he  has  to  pay. 

V.  Some  States,  taught  by  their  sad  experience  of  recUe« 
legislatures,  limit  by  their  Constitntions  the  amount  of  t«l- 

"Ab  aaeerlnlnpa  by  Ihe  asaesaors  and  board  of  equallnllon. 

"SometlmeB.  lowpvpr.  the  town  or  township  In  Its  corporate  oip«W 
pars  the  Slate  Ita  ahare  of  (he  3t6l^-  (ai.  Instead  of  colleetlSK  It  ••■ 
clOcally  trom  lu dividual  cJtltens. 
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ion  which  may  be  raised  for  State  purposes  in  any  one  year, 
rhus  Teias,  in  1876,  forbade  the  State  property  tax  to 
xceed  one-half  per  cent,  on  the  valuation  (exclusive  of  the 
■=Uin  needed  to  pay  interest  on  the  State  debt),  and  has  aince 
educed  the  percentage  to  .35"  A  similar  provision  ei^sie 
n  Missouri,  and  in  four  other  Southern  or  Westorn  State?. 
N'e  shall  see  presently  that  this  method  of  restriction  has 
»een  more  erteoBively  applied  to  cities  and  other  subordinate 
H>mmunitieB.  Sometimes  we  find  directions  that  no  greater 
avenue  shall  be  raised  than  the  current  needs  of  the  State 
require,  a  rule  which  Congress  would  have  done  well  to  ob- 
serve, seeing  that  a  surplus  revenue  invites  extravagant  and 
reckless  expenditure  and  gives  opportunity  for  legislative 
jobber}'.'* 

It  may  be  thought  that  the  Relf-interest  of  the  people  ia 
Bufficient  to  secure  economy  and  limit  taxation.  But,  apart 
from  the  danger  of  a  corrupt  legislature,  it  ia  often  remarked 
that  as  in  many  States  a  large  proportion  of  the  voters  do 
not  pay  State  taxes,",  the  power  of  imposing  burdens  lies 
largely  in  the  hands  of  persons  who  have  no  direct  interest, 
'  and  suppose  themselves  to  have  no  interest  at  all,  in  keeping 
down  taxes  which  they  do  not  pay.  So  far,  however,  as  State 
finance  is  concerned,  this  has  been  no  serious  source  of  mis- 
chief, and  more  must  be  attributed  to  the  absence  of  efficient 
control  over  expenditure,  and  to  the  fact  that  (as  in  Congress) 
the  committee  which  reports  on  appropriatioas  of  the  revenue 
ifl  distinct  from  that  which  deals  with  the  raising  of  revenue 
by  taxation. 

Another  illustration  of  the  tendency  to  restrict  the  improvi- 
dence of  representatives  is  furnished  by  the  prohibitions  in 
many   Constitutions  to  pass  hills   appropriating  moneys   to 

"Id  iplte  of  miB  TeisB  had  In  March.  ISSS.  >  Burplus  of  t2.0O0.0DO  In 
h«r  State  treasurr.  id  tbat  tbe  Ooveraor  was  obliged  to  aummon  the 
leglalaturc  Id  extra  aeesion  to  ilUpoae  o[  Ibia  surplua  and  prevent  tbe 
ffTowth  of  BDotber. 

■*Slr  T.  More  !□  hia  f'K^ia  meotlana  wltli  approval  a  law  of  the  Ma- 
cKrtMia  forbidding  tbe  king  to  bave  ever  more  than  £1000  In  the  public 

■^r.  Ford  aays  (Cilizena'  StanJiaf)  tbal  It  la  eatlmated  tbat  onir 
elettt  per  cent,  of  tbu  whole  pojiuiatlon  of  tbe  United  Slates  par  BtBte 
Uzea.  Of  course,  a,  mucb  larger  perceatase  ot  tbe  TOtert  pay,  thsr  ba- 
IBC  nwrlr  one-rourtb  of  th*  wbolt. 
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any  private  individual  or  corporation,  or  to  authorize  the  [«;■ ' 
ment  of  claims  against  the  State  arising  under  any  contnB 
not  strictly  and  legally  binding,  or  to  release  the  duD 
which  the  State  may  have  against  railroads  or  other  eorp* 
rations.  One  feels,  in  reading  these  multiform  proviiimt, 
as  if  the  legislature  was  a  rabbit  seeking  to  issue  from  io 
burrow  to  ravage  the  crops  wherever  it  could,  and  the  peopt 
of  the  State  were  obliged  to  close  every  exit,  because  ihs. 
could  not  otherwise  restrain  its  inveterate  propensity  to  mis- 
chief. 

VI.  Nothing  in  the  financial  system  of  the  States  betttr 
deserves  attention  than  the  history  of  the  State  debts,  theit 
portentous  growth,  and  tlie  efforts  made,  when  the  peopk 
had  taken  fright,  to  reduce  their  amount  and  to  set  limit*  b 
them  in  the  future. 

Sixty  years  ago,  when  those  rich  and  ample  Western  landi. 
which  now  form  tlie  States  of  Ohio,  Indiana,  Illinois,  Midii- 
gan,  and  Missouri,  were  being  opened  up  and  settled,  and 
again  forty  years  ago,  when  railway  construction  was  in  the 
first  freslmess  of  its  marvellous  estension,  and  was  filling 
up  the  lands  along  the  Mississippi  at  an  increasingly  rapid 
rate,  every  one  was  full  of  hope;  and  States,  counties,  ami 
cities,  not  less  than  individual  men,  threw  themselves  eagerij 
into  the  work  of  developing  the  resources  which  lay  aroninl 
them.  The  States,  as  well  as  these  minor  communities,  «i 
to  work  to  make  roads  and  canals  and  railways;  they  pro- 
moted or  took  stock  in  trading  eompaniea,  they  started  or  sub- 
sidized banks,  they  embarked  in,  or  pledged  their  credit  for, 
a  hundred  enterprises  which  they  were  ill-fitted  to  caaiwi 
or  supervise.  Some  undertakings  failed  lamentably,  iriul* 
in  others  the  profits  were  grasped  by  private  speculators,  tat 
the  burden  left  with  the  public  body.  State  indebtedness 
which  in  1825  (when  there  were  twenty-four  States)  stood 
at  an  aggregate  over  the  whole  "Union  of  $12,790,728  (£2,500,- 
000),  had  in  1842  reached  $203,777,916'"  (£40,000,000),  ia 
1870  $35a,866,898  (£70,000,000). 

"In  183S  It  was  estimated  tbac  o!  the  total  debt  of  the  Statea.  Ibo 
caloulttted  at  H70,8O0,00O  (say  £35,000,0(10).  »6O,Z00,00O  bui  b««a  l»- 
curred  tor  caimlB,  (12,800,000  (or  railroads,  and  |&2.a00.MM  (or  baaUw 
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A  part  of  the  increaBe  between  the  latter  years  Was  due  to 
loaoB  contracted  for  the  raising  and  equipping  o£  troops  by 
many  Northern  States  to  serve  in  tiie  Civil  War,  the  inteu- 
tioQ  being  to  obtain  ultimate  reimbursement  from  the  national 
treasury.  There  was  also  a  good  deal  in  the  way  of  executed 
■works  to  show  for  the  money  borrowed  and  expended,  and  the 
States  (in  1870  thirty-seven  in  number)  had  grown  vastly 
in  taxable  property.  Nevertheless,  the  huge  and  increasing 
total  startled  the  people,  and,  as  everybody  knows,  some  States 
repudiated  their  debts.  The  diminution  in  the  total  indebted- 
ness of  1880,  which  stood  at  $350,722,081  (£50,144,000),  and 
is  the  indebtedness  of  tliirty-eight  States,  is  partly  due  to 
this  repudiation.  Even  after  the  growth  of  State  debts  had 
been  checked  (in  the  way  to  be  presently  mentioned),  minor 
communities,  towns,  counties,  liut,  above  all,  cities,  trod  in 
the  same  patli,  the  oJd  temptations  recurring,  and  the  risks 
seeming  smaller  because  a  municipality  had  a  more  direct  and 
close  interest  than  a  State  in  seeing  that  its  money  or  credit 
was  well  applied.  Municipal  indebtedness  has  advanced,  espe- 
cially in  tlie  larger  cities,  at  a  dangerously  swift  rate.  Of  the 
State  and  county  debt,  much  the  largest  part  had  been  in- 
curred for,  or  in  connection  with,  ao-ca!lcd  "internal  improve- 
ments" ;  but  of  the  city  debt,  though  a  part  was  due  to  the 
bounties  given  to  volunteers  in  the  Civil  War,  much  most 
be  set  down  to  extremely  lax  and  wasteful  administration,  and 
much  more  to  mere  stealing,  practised  by  methods  to  be  here- 
after explained,  but  facilitated  by  the  habit  of  subsidizing,  or 
taking  shares  in,  corporate  enterprises  which  had  excited  tlic 
hopes  of  the  citizens. 

VII.  The  disease  spread  till  it  terrified  the  patient,  and 
a  remedy  was  found  in  the  insertion  in  the  Constitutions  of  the 
States  of  provisions  limiting  the  borrowing  powers  of  State 
legislatures.  Fortunately,  the  evil  had  been  perceived  in  time 
to  enable  the  ncwe=t  States  (Minnesota,  Wisconsin,  Oregon, 
Kansas,  Nevada,  Nebraska,  West  Virginia,  Colorado)  to  profit 
by  tlie  experience  of  their  predecessors.  For  tlip  last  thirty 
years,  whenever  a  State  has  enacted  a  Constitution,  it  has  in- 
serted sections  restricting  the  borrowing  powers  of  States  and 
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local  bodies,  and  often  also  providing  for  the  discharge  d 
esiBting  liabilities.  Not  only  is  tlie  passing  of  bills  for  rais- 
ing a  State  loan  surrounded  with  special  safeguards,  such  « 
the  requirement  of  a  two-thirds  majority  in  each  house  o( 
the  legislature ;  not  only  ie  there  a  prohibition  ever  to  borrow 
money  for,  or  even  to  undertake,  internal  improvement*  (i 
fertile  source  of  Jobbery  and  waste,  as  the  experience  of  Con- 
gress shows) ;  not  only  is  there  almost  invariably  a  provision 
that  whenever  a  debt  is  contracted  the  same  Act  shall  creati- 
a  sinking  fund  for  paying  it  off  within  a  few  years,  but  in 
most  Constitutions  the  total  amount  of  the  debt  is  limited, 
and  limited  to  a  sum  beautifully  small  in  proportion  to  the 
population  and  resources  of  the  State. ^'  Thus  Wisconsin  fiies 
its  maximum  at  $200,000  (£40.000) ;  Minnesota  and  Iowa  »t 
$250,000;  Ohio  at  $750,000;  Nebraska  at  «]00,000:  pnidoil 
Oregon  at  $50,000;  and  the  great  and  wealthy  State  of  Penn- 
sylvania,  with  a  population  now  exceeding  5,000,000  (C<HiEt> 
tution  of  1873,  Art.  ix.,  §  4),  at  $1,000,000." 

In  thirty-one  States,  including  all  those  with  recent  Con- 
stitutions, the  legislature  is  forbidden  to  "give  or  lend  the 
credit  of  the  State  in  aid  of  any  person,  association,  or  cor- 
poration, whether  municipal  or  other,  or  to  pledge  the  credit 
of  the  State  in  any  manner  whatsoever  (or  the  pa_\inent  of 
the  liabilities,  present  or  prospective,  of  any  individual  asso- 
ciation, municipal,  or  other  corporation,"'"  as  also  to  take 
stock  in  a  corporation,  or  otherwise  embark  in  any  gainlal 
enterprise.  Many  Constitutions  also  forbid  the  assumption 
by  the  State  of  the  debts  of  any  individual  or  municipal  coi' 
p  oration. 

"Debts  Incurred  for  the  purpone  of  BuppraB»ing  InnuTectlon  »  ft" 
pelllDB  iDVDBlon  are  excepted  rrom  tbese  llmltalioni. 

"New  York  iConatitulloo  of  1B16.  Art.  vii..  H  10-1!)  also  namai  ■ 
mllllan  of  dollars  bb  the  ms^clmum.  but  permllH  taws  to  be  paased  ni*- 
Ins  loans  [or  "Bomi?  single  vaik  or  object,"  provided  Ibal  a  tax  U  U 
the  Bsmc  time  eracti'd  BuiTlclcnt  to  pay  dIT  tbis  debt  In  elgbteen  yetn. 
and  that  any  sucb  law  has  been  directly  submitled  to  the  people  and 
approved  by  tbem  at  an  election. 

'K^ODitltutloD  or  Missouri  of  1ST5  (Art.  1v,,  f  4&),  a  ConsUtutlon 
whose  prOTlBlODB  on  Rnanclal  mattera  and  rcstrlctloaR  on  the  lcsl*l>~ 
lure  are  copioua  and  InBlructlve.  Similar  words  occur  Id  nearly  aU 
WeBtern  and  Soutbern,  as  well  as  In  some  at  the  more  receot  Baaten, 

CODSlllUtlODB. 
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The  care  of  the  people  for  their  financial  freedom  and  safety 
extends  even  to  local  bodies.  Many  of  the  recent  Constitu- 
tions limit,  or  direct  the  legielature  to  limit,  the  borrowing 
powers  of  counties,  cities,  or  towns,  sometimes  even  of  incor- 
porated school  districts,  to  a  sum  not  exceeding  a  certain  per- 
centage on  the  asseBsed  value  of  the  taxable  property  within 
the  area  in  question.  This  percentage  is  usually  five  per 
cent.  (e.g.  Illinois,  Constit.  of  1870,  Art.  ii,  §  12).  some- 
times (e.  g.  Pennsylvania,  Constit.  of  1873,  Art.  ix,  §  8) 
seven  per  cent.;  New  York  (Amend,  of  1884),  ten  per  cent. 
Sometimes  also  the  amount  of  the  tax  leviable  by  a  local 
authority  in  any  year  is  restricted  to  a  definite  sum — for 
instance,  to  one-half  per  cent,  on  the  valuation.**  And  in 
all  the  States  but  seven,  cities,  counties,  or  other  local  incor- 
porated authorities  are  forbidden  to  pledge  their  credit  for, 
or  undertake  the  liahilities  of.  or  take  stock  in,  or  otherwise 
give  aid  to,  any  undertaking  or  company.  Sometimes  this 
prohibition  is  absolute ;  sometimes  it  is  made  subject  to  certain 
conditions,  and  may  be  avoided  by  their  observance.  For 
instance,  there  are  States  in  whioli  the  people  of  a  city  can, 
by  special  vote,  carried  by  a  two-thirds  majority,  or  a  three- 
fifths  majority,  or  {in  Colorado)  by  a  bare  majority  of  the 
taxpayers,  authorize  the  contracting  of  a  debt  which  the  mu- 
nicipality could  not  incur  by  its  ordinary  organs  of  govern- 
ment. Sometimes  there  is  a  direction  that  any  municipality 
creating  a  debt  must  at  the  same  time  provide  for  its  extinc- 
tion by  a  sinking  fund.  Sometimes  the  restrictions  imposed 
apply  only  to  a  particular  class  of  undertakings — e.  g.  banks 
or  railroads.  The  differences  between  State  and  State  are 
endless;  but  everywhere  the  tendency  is  to  make  the  pro- 
tection against  local  indebtedness  and  municipal  extravagance 
more  and  more  strict ;  nor  will  any  one  who  knows  these  local 
authorities,  and  the  temptations,  both  good  and  bad,  to  which 
they  are  exposed,  complain  of  the  strictness." 

"See.  tor  elaborate  provLitODi  UDder  tbJa  heed,  tbe  CouUtUtlOQ  Of 
Missouri  ol  1S75. 

"In  a  Note  to  Chapter  LI.  post.  placFd  at  the  end  of  thia  voluma,  I 
have  given  Botue  speclmena  □(  the  constltullonal  prorlalona  whlcb  re- 
strict tbe  borrowing  powers  ol  local  authorltlea. 
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Cases,  of  course,  occur  ia  which  a  restriction  on  the  taxing 
power  or  borrowing  power  of  a  municipality  is  found  incon- 
venient, bwause  a  coBt.ly  public  improvement  is  rendered  moit 
costly  if  it  has  to  be  done  piecemeal.  The  corporation  of 
Brooklyn  was  tlius  recently  prevented  from  making  all  it 
once  a  groat  street  which  w-ould  have  been  a  boon  to  the  city, 
and  will  have  to  spend  more  money  in  buying  up  the  land 
for  it,  bit  by  bit.  But  the  evils  which  have  followed  in  Amer- 
ica from  the  immixture  both  of  States  and  of  cities  in  ente^ 
prisea  of  a  public  nature,  and  the  abuses  incident  to  an 
unlimited  power  of  undertaking  improvements,  have  been  » 
great  as  to  make  people  willing  to  bear  with  the  occasional 
inconveniences  which  are  inseparable  from  restriction. 

Says  Judge  Cooley;  "A  catalogue  of  these  evils  vimld 
include  the  squandering  of  the  public  domain ;  the  enricbmait 
of  schemers  whose  policy  it  has  been  first  to  obtain  all  tbef 
can  by  fair  promises,  and  tiien  avoid,  as  far  and  as  long  u 
possible,  the  fulfilment  of  the  promises;  the  corruption  of 
legislation;  the  loss  of  State  credit;  great  public  debts  tecfc- 
lessly  contracted  for;  moneys  often  recklessly  expended;  pub- 
lic discontent,  because  the  enterprises  fostered  from  the  paUie 
treasury,  and  on  the  pretence  of  public  benefit,  are  not  believed 
to  be  managed  in  the  public  interest ;  and  finally,  great  finan- 
cial panic,  collapse,  and  disaster."'* 

The  provisions  above  described  have  had  the  effect  of  stead- 
ily reducing  the  amount  of  State  and  county  debts,  although 
the  wealth  of  the  country  makes  rapid  strides.  A  careful 
writer  estimates  thie  reduction  between  18*0  and  1880  at  25 
per  cent,  in  the  case  of  State  debts,  and  in  that  of  county. 
town,  and  school  district  debts  at  8  per  cent.''  In  cities. 
however,  there  has  been,  within  the  same  decade,  not  only 
no  reduction,  but  an  increase  of  over  100  per  cent.,  possibly 
as  much  as  130  per  cent.  The  total  debt  of  cities  with  a 
population  exceeding  7,500  was.  in  18S0  (in  round  numbers), 

"Cooley.  Contlit.  /.iinif.,  p.  266.  The  aotea  to  pp.  263  uid  272  conUlD 
a  iv>ry  iQBlruclivc  ekmch  of  the  hislory  ol  Ihese  fltiaaclal  evllB. 

"Mr.  Robert  P.  Porter,  [q  tbe  Amerlfran  Cgeloprndla  of  PoUOeai  Set- 
ence,  article  "Debts";  an  article  Id  wblch  mucb  valuable  InfomiktUB 
on  this  Urge  Bul}]<ct  will  be  (oitnd.  
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$710,000,000  (£142,000,000)  ;  that  of  smaller  municipalities, 
$56,000,000. 

This  striking  difference  between  the  cities  and  the  States 
may  be  explained  in  several  ways.  One  is  that  cities  cannot 
repudiate,  while  sovereign  States  can  and  do.^*  Another  may 
be  found  in  the  later  introduction  into  State  Constitutions 
of  restrictions  on  the  borrowing  powers  of  municipalities.  But 
the  chief  cause  is  to  be  found  in  the  conditions  of  the  govern- 
ment of  great  cities,  where  the  wealth  of  the  community  is 
largest,  and  is  also  most  at  the  disposal  of  a  multitude  of 
ignorant  voters.  Several  of  the  greatest  cities  lie  in  States 
which  did  not  till  recently,  or  have  not  even  now,  imposed 
adequate  restrictions  on  the  borrowing  power  of  city  councils. 
Now  city  councils  are  not  only  incapable  administrators,  but 
are  prone  to  such  public  improvements  as  present  opportuni- 
ties for  speculation,  for  jobbery,  and  even  for  wholesale  em- 
bezzlement. 

"In  some  parts  of  New  England  the  city,  town,  or  other  municipal 
debt  is  also  the  personal  debt  of  every  inhabitant,  and  is  therefore  an 
excellent  security. 


CHAPTER  XLIV 

THE  WORKING  OF  STATE  GOVEEKMENTS 

The  diflBctdty  I  have  already  remarked  of  ezplaming  to 
Europeans  the  nature  of  an  American  State^  viz.,  that  thoe 
is  in  Europe  nothing  similar  to  it,  recurs  when  we  come  t« 
inquire  how  the  organs  of  government  which  have  been  d^ 
scribed  play  into  one  another  in  practice.  To  say  that  a  Stale 
is  something  lower  than  the  nation,  but  greater  than  a  mu- 
nicipality, is  to  say  what  is  obvious,  but  not  inBtmctiTe;  for 
the  peculiarity  of  the  State  is  that  it  combines  Bome  of  & 
features  which  are  to  Europeans  characteristic  of  a  naticm  and 
a  nation  only,  with  others  that  belong  to  a  municipality. 

The  State  seems  great  or  small  according  to  tiie  point  d 
view  from  which  one  regards  it.  It  is  vast  if  one  regards  the 
sphere  of  its  action  and  the  completeness  of  its  control  in  that 
sphere,  which  includes  the  maintenance  of  law  and  order, 
nearly  the  whole  field  of  civil  and  criminal  jurisprudence,  tbe 
supervision  of  all  local  governments,  an  unlimited  power  of 
taxation.  But  if  we  ask.  Who  are  the  persons  that  manage 
this  great  machine  of  government;  how  much  interest  do  die 
citizens  take  in  it;  how  much  reverence  do  they  feel  for  it? 
the  ample  proportions  we  had  admired  begin  to  dwindle,  for 
the  persons  turn  out  to  be  insignificant,  and  the  interest  of 
the  people  to  have  steadily  declined.  The  powers  of  State  an- 
thorities  are  powers  like  those  of  a  European  parliament;  but 
they  are  wielded  by  men  most  of  whom  are  less  distingnidied 
and  less  respected  by  their  fellows  than  are  those  who  fill  the 
city  coimcils  of  Manchester  or  Cologne.    Several  States  ex- 
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.  in  area  and  population  some  ancient  European  mon- 
But  their  annals  may  not  have  been  illumined  by  a 
gle  striking  event  or  brilliant  personality. 

KA  further  difficulty  in  describing  how  a  State  govermnent 
wks  arises  from  the  endless  differences  of  detail  between  the 

feveral  States.  The  organic  frame  of  government  is  similar 
in  all;  but  its  functional  activities  vary  according  to  the  tem- 
per and  habits,  the  ideas,  education,  and  traditions  of  the  in- 
habitants of  the  State.  A  European  naturally  says,  "Select 
a  typical  State,  and  describe  that  to  us."  But  there  is  no  such 
thing  as  a  t^-pical  State.  Massachusetts  or  Connecticut  is  a 
fair  sample  of  New  England,  Minnesota  or  Iowa  of  the  North- 
West;  Georgia  or  Alabama  shows  the  evils,  accompanied  no 
doubt  by  great  reeuperative  power,  that  still  vex  the  South; 
New  York  and  Illinois  the  contrast  between  the  tendencies  of 
an  ignorant  city  mob  and  the  steady-going  farmers  of  the 
rural  counties.  But  to  take  any  one  of  these  States  as  a  type, 
asking  the  reader  to  assume  what  ib  said  of  it  to  apply  equally 
to  the  other  forty-one  commonwealths,  would  land  us  in  in- 
extricable confusions,  I  must  tiierefore  be  content  to  speak 
quite  generally,  emphasizing  those  points  in  which  the  colour 
and  tendencies  of  State  governments  are  much  the  same  over 
the  whole  Union,  and  begging  the  European  reader  to  re- 
member that  illustrations  drawn,  as  they  must  be  drawn,  from 
some  particulai  State,  will  not  necessarily  be  true  of  some 
other  State  government,  because  its  life  may  go  on  under  dif- 
ferent conditions. 

The  State  governments,  as  has  been  observed  already,  bear 
a  family  likeness  to  the  National  or  Federal  government,  a 
likeness  due  not  only  to  the  fact  that  the  latter  was  largely 
modelled  after  the  systems  of  the  old  thirteen  States,  but  also 
to  the  influence  which  the  Federal  Constitution  has  exerted 
ever  since  IISO  on  those  who  have  been  drafting  or  amend- 
ing State  Constitutions.  Thus  the  Federal  Constitution  has 
been  both  diild  and  parent.  Wliere  the  State  ConstitutionB 
differ  from  the  Federal,  they  invariably  differ  in  being  more 
democratic.  It  still  expresses  the  doctrines  of  1787.  They 
express  the  views  of  later  days,  when  democratic  ideas  have 
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been  more  rampant,  and  men  less  cautious  thsn  the  sages  rf 
the  Philadelpliia  Convention  have  given  legal  form  to  popdat 
beliefs.  This  difference,  which  appears  not  only  in  the  mode 
of  appointing  judges,  but  in  the  shorter  terms  which  the 
States  allow  to  their  olticials  and  senators,  comes  out  iuo?i 
clearly  in  the  relations  estabSiBhed  between  the  legislative  and 
the  executive  powers.  The  national  executive,  as  we  have 
seen,  ia  disjoined  from  the  national  legislature  in  a  waj 
strange  to  Europeans.  Still,  the  national  executive  is  all  of 
a  piece.  The  President  is  supreme;  his  ministers  are  his  sub- 
ordinates chosen  by  him  from  among  his  political  associBtefl. 
They  act  under  his  orders ;  he  ia  responsible  for  their  conduct. 
But  in  the  States  there  is  nothing  even  distantly  resembling 
a  cabinet.  The  chief  executive  olficials  arc  directly  elected 
by  the  people.  They  hold  by  a  title  independent  of  the  Stsfc 
governor.  They  are  not,  except  so  far  as  some  special  statute 
may  provide,  subject  to  bis  directions,  and  he  is  not  responsi- 
ble for  their  conduct,  since  he  cannot  control  it.  As  the  gor- 
ernor  need  not  belong  to  the  party  for  the  time  being  domi- 
nant in  the  legislature,  so  the  other  State  ofBcials  need  not  be 
of  the  same  party  as  the  governor.  They  may  even  have  beat 
elected  at  a  different  time,  or  for  a  longer  period. 

A  European,  who  studies  the  raechanisra  of  State  goveni- 
ment — very  few  Europeans  so  far  having  studied  it — is  at  first 
puzzled  by  a  system  which  contradicts  bis  preconceived  no- 
tions. "How,"  he  asks,  "can  such  machinery  work?  One 
can  understand  the  scheme  under  which  a  legislature  rules 
through  officers  whom  it  has,  whether  legally  or  practically, 
chosen  and  keeps  in  power.  One  can  even  understand  a 
scheme  in  which  the  executive,  while  independent  of  the  legis- 
lature, consists  of  persons  acting  in  unison,  under  a  head  di- 
rectly responsible  to  the  people.  But  will  not  a  Fcheme,  in 
whidi  the  esecutive  olficers  are  all  independent  of  one  an- 
other, yet  not  subject  to  the  legislature,  want  every  condition 
needed  for  harmonious  and  efficient  action?  They  obey  no- 
body. They  are  responsible  to  nobody,  except  a  people  which 
only  exists  in  concrete  activity  for  one  election  day  every  two 
or  three  years,  when  it  ia  dropping  papers  into  the  ballot-fagt. 
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Such  a  syBtem  eeems  tlie  negation  of  a  syBtcm,  and  more  akin 
to  chaos." 

In  his  attemptB  to  penetrate  this  mystery,  our  European 
receives  little  help  from  hia  usually  helpful  American  friends, 
eimply  liecause  they  do  not  understand  his  difficulty.  Light 
dawns  on  him  when  he  perceives  that  the  executive  business  of 
a  State  is  such  as  not  to  need  any  policy,  in  the  European 
sense,  and  therefore  no  harmony  of  view  or  purpose  among 
those  Tvho  manage  it.  Everything  in  the  nature  of  State 
policy  belongs  to  the  legislature,  and  to  the  legislature  alone. 

Compare  tlie  Federal  President  vitli  the  State  Governor. 
The  former  has  foreign  policy  to  deal  with,  the  latter  has 
none.  The  former  has  a  vast  patronage,  the  latter  has  scarce- 
ly any.  The  former  has  the  command  of  the  army  and  navy; 
the  latter  has  only  the  militia,  insigniiieant  in  ordinary  times. 
The  former  has  a  post-office,  but  there  is  no  State  postal 
service.  Little  remains  to  the  Governor  except  his  veto,  which 
is  not  80  much  an  executive  as  a  legislative  function;  the  duty 
of  maintaining  order,  which  becomes  important  only  when  in- 
surrection or  riot  breaks  out ;  and  the  almost  mechanical  duty 
of  representing  the  State  for  various  matters  of  routine,  such 
as  demanding  from  other  States  the  extradition  of  offenders, 
issuing  writs  for  the  election  of  cnngreasmen  or  of  the  State 
legielature,  receiving  the  reports  of  the  various  State  officials. 
These  officials,  even  the  liighest  of  them  who  correspond  to  the 
cabinet  ministerB  in  the  National  government,  are  either  mere 
clerks,  performing  work,  such  as  tiiat  of  receiving  and  paying 
out  State  moneys,  strictly  defined  by  statute,  and  usually 
checked  by  other  officials,  or  else  are  in  the  nature  of  commifl- 
sioners  of  inquiry,  who  may  inspect  and  report,  but  can  take 
no  independent  action  of  importance.  Policy  does  not  lie 
within  their  province ;  even  in  executive  details  tlieir  discre- 
tion is  confined  within  narrow  limits.  They  have,  no  doubt, 
from  the  governor  downwards,  opportunities  for  jobbing  and 
malversation ;  but  even  ihe  less  scrupulous  are  restrained  from 
using  these  opportunities  by  the  fear  of  some  investigating 
committee  of  the  legislature,  with  possible  impeachment  or 
criminal  pioeecution  as  8  consequence  of  its  report,     Holding 
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(or  terms  which  seldom  exceed  two  or  three  years,  they  fed 
the  insecurity  of  their  poeition ;  but  the  desire  to  earn  reflec- 
tion by  the  able  and  conscientious  discharge  of  their  fnnctioDS, 
is  a  less  effective  motive  than  it  would  be  if  the  practice  of  re- 
electing competent  men  were  more  frequent.  Unfortunateij 
here,  as  in  Congress,  the  tradition  of  many  States  ia,  that 
when  a  man  has  enjoyed  an  office,  however  well  he  may  hare 
served  the  public,  some  one  else  ought  to  have  the  next  tnm. 

The  reason,  tlierefore,  why  the  system  I  have  sketched  rnbs 
along  in  the  several  States  is,  that  the  executive  haa  little  to 
do,  and  comparatively  small  sums  to  handle.  The  farther 
reason  why  it  has  so  little  to  do  ia  two-fold.  Local  govern- 
ment is  so  fully  developed  that  many  functions,  which  in  En- 
rope  would  devolve  on  a  central  authority,  are  in  all  Americao 
States  left  to  the  county,  or  the  city,  or  the  township,  or  the 
school  district.  These  minor  divisions  narrow  the  province 
of  the  State,  just  as  the  State  narrows  the  province  of  the 
central  government.  And  the  other  reason  is,  that  le^slation 
has  in  the  several  States  pushed  itself  to  the  farthest  limits, 
and  so  encroached  on  subjects  which  European  legislatures 
would  leave  to  the  executive,  that  executive  discretion  ia  ex- 
tinct, and  the  officers  are  the  mere  hands  of  the  legislatiTe 
brain,  which  directs  them  by  statutes  drawn  with  extreme 
minuteness,  carefully  specifies  the  purposes  to  which  each 
money  grant  is  to  be  applied,  and  supervises  them  by  inquisi- 
torial committees. 

It  is  a  natural  consequence  of  theae  arrangements  that 
State  office  carries  little  either  of  dignity  or  of  power.  A 
place  is  valued  chiefly  for  its  salary,  or  for  such  opportunities 
of  obliging  friends  or  securing  commissions  on  contracts  as  it 
may  present,  though  in  the  greatest  States  the  post  of  attorney- 
general  or  comptroller  is  often  sought  by  able  men.  A  State 
Governor,  however,  is  not  yet  a  nonentity.  In  more  than  one 
State  a  sort  of  perfume  from  the  old  days  lingers  round  the 
offiee,  as  in  Massachusetts,  where  tlie  traditions  of  last  cen- 
tury were  renewed  by  the  eminent  man  who  occupied  (he 
chair  of  the  commonwealth  during  the  War  of  Secession  and 
did  much  to  stimulate  and  direct  tlie  patriotism  of  itadfr 
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2(ina.  Though  no  one  would  nowadays,  like  Mr.  Jay  in  1795, 
exchange  the  chief  justiceship  of  the  United  States  for  the 
governorship  of  his  State,  a  Cabinet  minister  will  Bometimes, 
as  Mr.  Folger  did  a  few  years  ago,  seek  to  quit  his  post  in 
order  to  obtain  the  governorship  of  a  great  State  like  New 
York.  In  all  States,  tJie  governor,  as  the  highest  official  and 
the  depositary  of  State  authorit}',  may  at  any  moment  be- 
come the  pivot  on  whose  action  public  order  turns.  In  the 
Pennsylvania  riots  of  1877  it  was  the  accidental  absence  of 
the  Governor  on  a  tour  in  the  West  which  enabled  the  forces 
of  sedition  to  gatlier  strength.  During  the  more  recent  dis- 
turbances which  large  strikes,  especially  among  railway  em- 
ployes, have  caused  in  the  West,  the  prompt  action  of  a  Gov- 
ernor has  preserved  or  restored  tranquillity  in  more  than  one 
State;  while  the  indecision  of  the  Governor  of  an  adjoining 
one  has  emboldened  strikers  to  stop  traffic,  or  to  molest  work- 
men who  had  been  hired  to  replace  them.  So  in  a  commer- 
cial crisis,  like  that  which  swept  over  the  Union  in  1837,  when 
the  citizens  are  panic-stricken  and  the  legislature  hesitates, 
much  may  depend  on  tlie  initiative  of  the  (jovernor,  to  whom 
the  eyes  of  the  people  naturally  turn.     His  right  of  suggest- 
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It  is  not,  however,  as  an  executive  magistrate  that  a  State 
Governor  usually  makes  or  mars  a  reputation,  but  in  his  quasi- 
legislative  capacity  of  agreeing  to  or  vetoing  bills  passed  by 
the  legislature.  The  merit  of  a  Governor  is  usually  tested  by 
the  number  and  the  boldness  of  his  vetoes;  and  a  European 
enjoys,  as  I  did  in  the  State  of  New  York  in  1870,  the  odd 
spectacle  of  a  Governor  appealing  to  the  people  for  re-election 
on  the  ground  that  he  liad  defeated  in  many  and  important 
instances  the  will  of  their  representatives  solemnly  expressed 
in  the  votes  of  botli  Houses.  That  such  appeals  should  be 
made,  and  often  made  successfully,  is  due  not  only  to  the  dis- 
trust which  the  people  entertain  of  their  legislatures,  but  also, 
to  their  honour  be  it  said,  to  the  respect  of  the  people  for 
courage.     They  like  above  all  things  a  strong  man;  just  aa 
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English  coDBtituencies  prefer  a  candidate  who  refuses  to  evil- 
low  pledges  or  be  dictated  to  by  cliques. 

This  view  of  the  (Jovernor  as  a  check  on  the  legielatnre  ex- 
plains why  the  Americans  tliink  it  rather  a  gain  than  an  in- 
jury to  the  State  that  he  should  belong  to  the  party  which  is 
for  the  time  being  in  a  minority  in  the  legislature.  How  the 
phenomenon  occurs  may  be  seen  by  noting  the  dilferent  meth- 
ods of  choice  employed.  Tlie  Governor  is  chosen  by  a  mass 
vote  of  all  citizens  over  the  State.  The  representatives  are 
chosen  by  the  same  voters,  but  in  diatrieta.  Thus  one  party 
may  have  a  majority  on  a  gross  poll  of  the  whole  State,  bat 
may  find  itself  in  a  minority  in  the  larger  number  of  electoral 
diatrieta.  This  ha])pens  in  New  York  State,  on  an  STerage, 
in  two  years  out  of  every  three.  Tlie  mass  vote  shows  a  Dem- 
ocratic majority,  because  the  Democrats  are  overwhelmingly 
strong  in  New  York  City,  and  pome  other  great  centres  of  pop- 
ulation. But  in  the  rural  districts  and  most  of  the  smaller 
towns  the  Republican  party  commands  a  majority  sufficient  to 
enable  tliem  to  carry  most  districts.  Hence,  while  tho  Gov- 
ernor IB  UBually  a  Democrat,  the  legislature  is  usually  Bepnb- 
iican.  Little  trouble  need  be  feared  from  the  opposition  of 
the  two  powers,  because  such  issues  as  divide  the  parties  hare 
scarce  any  bearing  on  State  politics.  Some  good  may  be 
hoped,  because  a  Governor  of  the  other  party  is  more  likriy 
to  check  or  show  up  the  misdeeds  of  a  hostile  Senate  or  As- 
sembly than  one  who,  belonging  to  the  group  of  men  which 
guides  the  legislature,  has  a  motive  for  working  with  them, 
and  may  expect  to  share  any  gains  they  can  amass.' 

Thus  we  are  led  back  to  the  legislature,  which  is  bo  much 
the  strongest  force  in  the  several  States  that  we  may  almost 
call  it  the  Government  and  ignore  all  other  authorities.  Let 
us  see  how  it  gets  on  without  that  guidance  which  an  eiecu- 
inconveDl^Di^E  arlflCB  [rom  the  boBttltty  of  die 
vernor.  Quite  reeenlly  the  Senate  of  New  Tort 
^□nSrm  (he  nomlDBtiDiiB  mRde  to  certain  oOmb 
ie  eflect  of  BecurlDg  tbe  retention  Id  offlee  loDC 
or  soveral  afflclatB,  these  aid  ofDcials  haldlae 
jQlartea  because  no  nev  men  had  been  dulT 
appointed  to  AH  their  places.     The  Senate  was  tbougbl  t 
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tive  ministry  supplieB  to  the  Chambers  of  every  free  European 
country. 

As  the  frame  of  a  State  government  generally  resemblcB  the 
National  government,  bo  a  State  legislature  reaembiea  Con- 
grese.  But,  in  most  States,  it  exaggerates  the  characteristic 
defects  of  Congress.  It  has  fewer  able  and  high-minded  men 
among  its  members.  It  has  less  of  recognized  leadership.  It 
is  surrounded  by  temptations  relatively  greater.  It  is  guard- 
ed by  a  less  watchful  and  less  interested  public  opinion.  But 
before  we  inquire  what  sort  of  men  fill  the  legislative  halls, 
let  us  ask  what  kinds  of  business  draw  them  there. 

The  matter  of  State  legislation  may  be  classified  under  three 
heads : 

I.  Ordinary  private  law,  i.e.  contracts,  torts,  inheritance, 
family  relations,  offences,  civil  and  criminal  procedure. 

II.  Administrative  law,  including  the  regulation  of  munici- 
pal and  rural  local  government,  public  works,  education,  the 
liquor  traffic,  vaccination,  adulteration,  charitable  and  penal 
establishments,  the  inspection  of  mines  or  manufactories,  to- 
gether with  the  general  law  of  corporations,  of  railroads,  and 
of  labour,  together  also  with  taxation,  both  State  and  local, 
and  the  management  of  the  public  debt. 

III.  Measures  of  a  local  and  special  nature,  such  as  are 
called  in  England  "private  bills,"  i.e.  bills  for  chartering  and 
incorporating  gas,  water,  canal,  tramway,  or  railway  com- 
panies, or  for  conferring  franchises  in  the  nature  of  monopo- 
lies or  privileges  upon  such  bodies,  or  for  altering  their  con- 
stitutions, for  incorporating  cities  and  minor  communities 
and  regulating  their  affairs. 

Comparing  these  three  classes  of  business,  between  the  first 
and  second  of  which  it  is  no  doubt  hard  to  draw  a  sharp  line, 
we  shall  fmd  that  bills  of  the  second  class  are  more  numerons 
than  those  of  the  first,  bills  of  the  third  more  numerous  than 
those  of  the  other  two  put  together.  Ordinary  private  law, 
the  !aw  which  guides  or  secures  us  in  the  everyday  relations 
of  life,  and  upon  which  nine-tenths  of  the  suits  between  man 
and  man  are  founded,  is  not  greatly  changed  from  year  to 
jear  in  the  American  States.     Some  Western,  and  a  few  East- 
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em  States  have  made  bold  experiments  in  the  field  of  divont, 
others  have  added  new  crimes  to  the  statute-book  and  amend- 
ed their  legal  procedure.  But  commercial  law,  as  well  aa  the 
law  of  property  and  civil  rights  in  general,  remains  tolerably 
stable.  People  are  satisfied  with  things  as  they  are,  and  flie 
influence  of  the  legal  profession  is  exerted  against  tinkering, 
In  matters  of  the  second  class,  which  I  have  called  adminis- 
trative, because  they  generally  involve  the  action  of  the  State 
or  of  some  of  the  communities  which  exist  within  it,  there  is 
more  legislative  activity.  Every  session  sees  experiments  tried 
in  this  field,  generally  with  the  result  of  enlarging  the  provinw 
of  government,  both  by  interfering  with  the  individual  citiwn 
and  by  attempting  to  do  things  for  him  which  apparently  he 
either  does  not  do  or  does  not  do  well  for  himself.*  But  the 
general  or  "public"  legislation,  as  Englishmen  would  call  tt. 
is  dwarfed  by  the  "private  bill"  legislation  which  forms  tiie 
third  of  our  classes.  The  bills  that  are  merely  local  or  special 
outnumber  general  hills  everywhere,  and  outnumber  them 
enormously  in  tiiose  States  which,  like  Virginia  and  Missift- 
aippi,  do  not  require  corporations  to  be  formed  under  general 
laws.  Such  special  bills  are  condemned  by  thoughtful  Amer- 
icans, not  only  as  confusing  the  general  law,  but  because  they 
furnish,  unless  closely  watched,  opportimities  for  perpetrating 
jobs,  and  for  inflicting  injustice  on  individuals  or  localities  in 
the  interest  of  some  knot  of  speculators.  They  are  one  of  the 
scandals  of  the  country.  But  there  is  a  further  objection  to 
their  abundance  in  the  State  legislatures.  They  are  a  peren- 
nial fountain  of  corruption.  Promoted  for  pecuniary  ends  by 
some  incorporated  company  or  group  of  men  proposing  to 
fonn  a  company,  their  passage  is  secured  by  intrigue,  and  by 
the  free  expenditure  of  money  which  finds  its  way  in  large 
sums  to  the  few  influential  men  who  control  a  State  Senate  or 

'Bee  tbe  chapter  on  -'LalBsez  Faire,"  Vol.  TI..  p.  iW. 

Many  of  these  nieBsurea  have  been  prepared  by  aiaoclatlana  ontaldi 
the  legtslalure.  who  embodr  Ibelr  wlabes  In  a  bill,  give  It  to  a  member 
or  membera.  aai  get  It  pasaed,  p^rtiBps  wKh  scaJcely  uir  debate. 
Thua  no!  011I7  the  Labour  orgnnizatlona,  such  as  tbe  Knij^btB  at  La- 
bour, anii  thi>  Grans-era  (tftrinerB'  olubs).  but  the  Womeo'a  ChrWtliS 
Temperance  Union,  the  medical  protesaloa,  the  dentlats,  tbe  itlttaVt 
pt  tbeJr  ravourlte  Bcbemeg  enacted,  
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.nk  and  ^^^| 
umentB,  ^^H| 
makio?  " 


Aaeembly,  and  in  Kmaller  sums  to  those  among  the  rank 
file  of  membera  who  are  aecesBible  to  these  soHd  argumentB, 
and  earelcsa  of  any  others.  It  is  the  possibility  of  making 
profit  in  this  way  out  of  a  seat  in  the  legislature  which  draws 
to  it  not  a  few  men  in  those  States  which,  like  New  York, 
Pennsylvania,  or  Illinois,  offer  a  promising  field  for  large 
pecuniary  enterprises.  Where  the  carcase  is  there  will  the 
vultures  be  gathered  together.  The  money  power,  which  is 
most  formidable  in  the  shape  of  large  corporations,  chiefly  at- 
tacks the  legislatures  of  these  great  States.  It  is,  however, 
felt  in  nearly  all  States.  And  even  where,  as  is  the  case  in 
most  States,  only  a  small  minority  of  members  are  open  to 
bribes,  the  opportimity  which  these  numerous  local  and  special 
bills  offer  to  a  man  of  making  himself  important,  of  obliging 
his  friends,  of  securing  something  for  his  locality  and  thereby 
confirming  his  local  influence,  is  sufficient  to  make  a  seat  in 
the  legislature  desired  chiefly  in  respect  of  such  bills,  and  to 
obscure,  in  the  eyes  of  most  members,  the  higher  functions 
of  general  legislation  which  these  assemblies  ptrasess.  One 
may  apply  to  these  commonwealths,  though  in  a  new  sense, 
the  famous  dictum,  corruptUsima  republica  plurimae  leges. 

One  form  of  this  special  legislation  is  peculiarly  attractive 
and  jwmicious.  It  is  the  power  of  dealing  by  statute  with  the 
municipal  constitution  and  actual  management  of  cities. 
Cities  grow  so  fast  that  all  undertakings  connected  with  them 
are  particularly  tempting  to  speculators.  City  revenues  are 
so  large  as  to  offer  rich  plunder  to  those  who  can  seize  the 
control  of  them.  The  vote  which  a  city  easts  is  so  heavy  aa 
to  throw  great  power  into  the  hands  of  those  who  control  !t, 
and  enable  them  to  drive  a  good  bargain  with  the  wirepuUera 
of  a  legislative  chamber.  Hence  the  control  exercised  by  the 
State  legislature  over  city  government  is  a  moat  important 
branch  of  legislative  business,  a  means  of  power  to  scheming 
politicians,  of  enrichment  to  greedy  ones,  and  if  not  of  praise 
to  evil-doers,  yet  certainly  of  terror  to  them  that  do  well.* 

'AltboUEh  IhiB  tInkerlDK  w[(h  citjr  goTernment  Is  moit  b&nnful 
where  the  cltlea  are  large,  n  [s  abundant  even  where  ths  cltlea  are 
Binall.  For  iDStuii-e.  Id  WUcaoHin,  a  Weatem  Statn  with  no  large 
dtlee,  tbere  were  paeied  Id  (ho  seasloa  ol  1885  about  W  nets  erantlns 
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We  are  now  in  a  position,  having  seen  what  the  mam  bas- 
nesB  of  a  State  legifilatnre  is,  to  inquire  what  is  likdy  to  be  ths 
quality  of  the  persons  who  compoee  it.  The  ocmditians  that 
determine  their  quality  may  be  said  to  be  the  toUowingz — 

L  The  S3rstem  of  selection  by  party  conTentioiuL  As  tte 
will  be  described  in  later  chapters,  I  will  here  say  no  more  than 
that  it  prevents  the  entrance  of  good  men  and  faToms  that  of 
bad  ones. 

II.  The  habit  of  choosing  none  but  a  resident  in  any  dee- 
toral  district  to  represent  that  district,  a  habit  wfaidi  narron 
the  field  of  choice,  and  not  only  excludes  competrait  men  from 
other  parts  of  the  State,  but  deters  able  men  generally  from 
entering  State  politics,  since  he  who  loses  his  seat  for  his  ova 
district  cannot  find  his  way  back  to  the  legislatare  as  member 
for  any  other. 

III.  The  fact  that  the  capital  of  a  State — i.e,  the  meeting- 
place  of  the  l^islature  and  residence  of  the  chief  officials,  is 
usually  a  small  town,  at  a  digtanoe  from  the  most  populous 
city  or  cities  of  the  State,  and  therefore  a  place  neither  attrac- 
tive socially  nor  convenient  for  business  men  or  lawyers,  ind 
which,  it  may  be  remarked  in  passing,  is  more  shielded  from  a 
vigilant  public  opinion  than  is  a  great  city,  wiA  its  keen  and 
curious  press.  Pennsylvanians  who  might  be  willing  to  serve 
in  a  l^^lature  meeting  at  Philadelphia  are  less  inclined  to 
attend  one  at  Harrisburg.  An  eminent  citizen  of  C<mnecticat 
observed  to  me  that,  whereas  everybody  in  that  little  State 
could  reach  Hartford  in  a  few  hours  from  its  farthest  comer, 
a  member  attending  the  legislature  of  Illinois  or  Wisconsin 
might  often  have  to  quit  his  home  and  live  during  the  ^essiou 
at  Springfield  or  Madison,  because  these  capitals  are  remote 
from  the  outer  parts  of  those  large  conmionwealths.  He 
thou^t  this  an  important  factor  in  the  comparative  excd- 
lence  of  the  Connecticut  legislature. 

lY.  The  nature  of  the  business  that  comes  before  a  State 
legislature.     As  already  explained,  by  far  the  largest  part  of 

or  dealing  with  eitj  cbarten,  fiUins  1142  iwaes  of  iirint.  AU  the  other 
acts  of  the  jear  filled  011I7  about  600  iwaes.  I  owe  this  fhct,  as  wett  ai 
that  stated  in  note  2,  p.  S76,  to  an  interesting^  diseonrae  hjr  Dr.  Albart 
Shaw  of  Minneapolis,  dellTored  in  1888  before  ComeU  Univsnity. 
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this  business  excites  little  popular  interest  and  involvea  no 
large  political  issues.  Unimportant  it  is  not,  Nothing  could 
well  be  more  important  than  to  repress  special  legislation,  and 
deliver  cities  from  the  fangs  of  the  spoiler.  But  its  impor- 
tance is  not  readily  apprehended  by  ordinary  people,  the  mis- 
chiefs that  have  to  be  checked  being  spread  out  over  a  multi- 
tude of  bills,  most  of  them  individually  iuBignificant,  however 
ruinous  in  their  cumulated  potency.  Hence  a  leading  poli- 
tician seldom  troubles  himself  to  enter  a  State  legislature, 
while  the  men  who  combine  high  character  with  talent  and 
energy  are  too  much  occupied  in  practising  their  profession  or 
pushing  their  business  lo  undertake  the  dreary  task  of  wrang- 
ling over  gas  and  railroad  bills  in  committees,  or  exerting 
themselves  to  win  some  advantage  for  the  locality  that  re- 
turns them. 

I  have  not  mentioned  among  these  depressing  conditions 
the  payment  of  salaries  to  members,  because  it  does  not  seem 
to  make  any  substantial  difference.  It  is  no  doubt  an  attrac- 
tion to  some  of  tlie  poorer  men,  to  penurious  farmers,  or  half- 
starved  lawyers.  But  in  attracting  them  it  does  not  serve  to 
keep  out  any  better  men.  Probably  the  sense  of  public  duty 
would  be  keener  if  legislative  work  was  not  paid  at  all.  This 
is  matter  for  speculation.  But.  looking  at  the  (juestion 
practically.  I  doubt  whether  the  discontinuance  of  salaries 
would  improve  tiie  quality  of  American  legislators.  The  draw- 
backs to  the  position  which  repel  the  best  men,  the  advontagefi 
which  attract  inft'rior  men,  would  remain  the  same  as  now; 
and  there  is  nothing  absurd  in  the  view  that  the  places  of 
those  nho  might  cease  to  come  if  they  did  not  get  their  five 
dollars  a  day  would  be  taken  by  men  who  would  manage  to 
make  as  large  an  income  in  a  less  respectable  way. 

After  this,  it  need  scarcely  be  said  that  the  State  legislatures 
are  not  high-toned  bodies.  The  best  seem  to  be  those  of  some 
of  the  New  England  States,  particularly  Massachusetts,  where 
the  venerable  traditions  surrounding  an  ancient  common- 
wealth do  something  to  sustain  the  dignity  of  the  body  and 
induce  good  men  to  enter  it.  This  legislature,  called  thu 
OeDerai  Court,  is,  according  to  the  best  authorities,  substantial- 
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ly  pure,  and  does  its  work  w?ll.  Its  composition  is  ioferior  to 
that  of  the  General  Courts  of  Bixfy  years  ago,  but  eeecu  to 
have  but  slightly  declined  of  late.  Connecticut  has  s  good 
Senate,  and  a  fair  House  of  Representatives,  It  is  also  re- 
ported to  be  honest,  though  not  free  from  demagogism.  Ver- 
mont is  pure;  New  Hampshire,  a  State  where  coDfititQenciet 
are  reproached  with  bribery,  less  respectable,  Sext  come 
Bome  of  tlie  North-Westera  States,  where  the  population,  con- 
eifiting  almost  entirely  of  farmers,  who  onii  as  well  as  work 
their  land,  sends  up  members  who  fairly  represent  its  avenp 
intelligence,  and  are  little  below  the  level  of  its  average  vittne. 
There  are  no  traditions  in  such  States,  and  there  are  alreadj 
corporations  rich  enougii  to  corrupt  members  and  be  tl"em 
selves  blaek-raailed.  Hence  one  is  prepared  to  find  ainoog 
the  legislators  professional  politicians  of  the  worst  class.  Bat 
the  percentage  of  such  men  is  small  in  States  like  Michi^B, 
Iowa,  Minnesota,  Oregon,  probably  not  more  than  from  fira  to 
ten  per  cent.,  the  other  members  being  often  ignorant  «b4 
narrow,  but  honest  and  well-intentioned.  In  Ohio  and  la- 
diana  the  proportion  of  black  sheep  may  be  a  little  higher. 

It  is  hard  to  present  a  general  view  of  tlie  Southern  StitO^ 
both  because  there  are  great  differences  among  them,  and  hfr 
cause  they  are  still  in  a  state  of  transition,  generally,  it 
would  seem,  transition  toward  a  better  state  of  things,  Bongb- 
ly  speaking,  their  legislatures  seem  to  stand  below  thoae  of  liu 
Xorth-West,  though  in  most  a  few  men  of  exceptional  ability 
and  standing  may  be  found.  Kentucky  and  Ueorgia  are 
aniong  the  better  States,  Louisiana  and  ArkansaB,  the  former 
infected  by  Xew  Orleans,  the  latter  a  somewhat  raw  conuno* 
nity,  among  the  less  pure. 

Tlie  lowest  place  belongs  to  the  States  which,  possessing  the 
largest  cities,  have  received  the  largest  influx  of  European  im- 
migrants, and  have  fallen  most  completely  uider  the  control 
of  nnscrupulous  party  managers.  New  York,  Philadelphia. 
Baltimore,  Chicago,  San  Francisco  have  done  their  beet  to 
poison  the  legislatures  of  the  States  in  which  they  respectiTely 
lie  by  filling  these  bodies  with  members  of  a  low  type,  as  well 
aa  by  being  themselves  the  centres  of  raonnous  acxMunolstiiW 
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of  capital.  They  have  brought  the  etrongest  corrupting  force 
into  contact  with  the  weakest  and  most  corruptible  material ; 
and  there  haa  followed  in  Pennsylvania  and  New  York  such  a 
Witches'  Sabbath  of  jobbing,  bribing,  thieving,  and  prostitu- 
tion of  legislative  power  to  private  interest  as  the  world  haa 
seldom  seen.  Of  course  even  in  thef^e  States  the  majority  of 
the  members  are  not  bad  men,  for  the  majority  come  from  t!ie 
rural  districts  or  Bmaller  towns,  where  honesty  and  order  reign 
as  they  do  generally  in  Northern  and  Western  America  out- 
aide  a  few  large  cities.  Many  of  them  are  farmers  or  small 
lawyers,  who  go  up  meaning  to  do  right,  but  fall  into  the 
hands  of  schemers  who  abuse  their  inexperience  and  practise 
on  their  ignorance.  One  of  the  ablest  and  most  vivacious  of 
the  younger  generation  of  American  politicians*  says : — "The 
New  York  legislature  taken  as  a  whole  is  not  so  bad  a  body  as 
we  would  be  led  to  believe,  if  our  judgment  was  based  purely 
on  what  we  read  in  the  metropolitan  papers ;  for  the  custom  of 
the  latter  is  to  portray  things  as  either  very  much  better  or 
very  much  worse  than  they  are.  Where  a  number  of  men, 
many  of  them  poor,  some  of  them  unscrupulous,  and  others 
elected  by  constituents  too  ignorant  to  hold  them  to  a  proper 
accountability  for  their  actions,  are  put  into  a  position  of 
^eat  temporary  power,  where  they  are  called  to  take  action 
upon  questions  affecting  the  welfare  of  large  corporations  and 
wealthy  private  individuals,  the  chances  for  corruption  arc 
always  great ;  and  that  there  is  much  viciousness  and  political 
dishonesty,  much  moral  cowardice,  and  a  good  deal  of  actual 
bribe-faking  at  Albany,  no  one  who  has  had  practical  experi- 
ence of  legislation  can  doubt.  At  the  same  time,  I  think  the 
good  members  outnumber  the  bad.  .  .  .  The  representa- 
tives from  the  country  districts  are  usually  good  men,  well-to- 
do  farmers,  small  lawyers,  or  prosperous  storekeepers,  and  are 
shrewd,  quiet,  and  honest.  They  are  often  narrow-minded, 
and  slow  to  receive  an  idea ;  but  they  cling  to  it  with  the  ut- 
most tenacity.     For  the  most  part  they  are  native  Americans, 
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and  those  who  are  not  arc  men  who  have  become  complrtdf 
Americanized  in  their  ways  and  habits  of  thought.  .  .  ■ 
The  worst  legislators  come  from  the  great  cities.  They  an 
usually  foreigners  of  little  or  no  education,  with  exceedii^r 
misty  ideas  as  to  morality,  and  poasessed  of  an  ignorance  »t 
profound  that  it  could  only  be  called  comic  were  it  not  for  tin 
fact  that  it  has  at  times  such  serious  effects  on  our  laws.  It 
is  their  ignorance  quite  as  much  as  actual  viciousneae  whkb 
makes  it  so  difficult  to  procure  tlie  passage  of  good  laws,  or  to 
prevent  tlie  passage  of  bad  ones ;  and  it  is  the  most  irritating 
of  the  many  elements  with  which  we  have  to  contend  in  the 
fight  for  good  government."^ 

The  same  writer  goes  to  on  say  that  after  sitting  in  thrw 
New  York  legislaturee  he  came  to  think  that  about  one-thini 
of  the  raembcra  were  open  to  corrupt  influences,  but  that  al- 
thov^h  the  characters  of  those  men  were  known  to  ilieir  col- 
leagues and  to  the  "lobby,"  it  was  rardy  possible  to  convict 
them.  Many  of  this  worst  third  has  not  gone  into  the  legis- 
lature meaning  to  make  gain  out  of  the  position,  but  had  bem 
corrupted  by  it.  They  found  that  no  distinction  was  to  be 
won  there  by  legitimate  methods,  and  when  temptation  came 
in  their  way  they  fell,  having  feeble  consciences  and  no  states- 
manlike knowledge.  Or  tliey  were  anxious  above  all  things  to 
pass  some  local  measure  on  which  their  constituents  were  ert. 
and  they  found  they  could  not  win  the  support  of  other  mem- 
bers except  by  becoming  accomplices  in  the  jobs  or  "steak" 
which  these  members  were  "putting  tlirough,""  Or  they 
gained  their  seat  by  the  help  of  porae  influential  man  or  power- 

'Any  oce  with  experience  or  l<>e!Ela[1ve   bodlos  will   ngree  wtUi  Uw 

view  that  Ignorance  ana  Btupldlty  cause  mBre  trouble  th»il  blMl  InWn- 

ae,  BflBlns  tbAt  they  are  the  materlalB  □□  which  men  of  bad  Intw- 


tlouB  plajr. 

—one  Is  wheu  a  wealthy  cd 
will  be  of  great  beaeflt  tf 
public  at  large;  the  other 
■ome  moneyed  lucerest  wl 
matter  drop,  Th^  tatter,  t> 
commoii.  Car  In  aplte  ot  i 
tara,  corporations  are  nior 
dUBcult  I 


■aacH  In  which  corrupt  members  get  nwoei 
poratlon  puts  through  Bome  measure  which 
ItEelf,  Hlthough  perhaps  an  Inlury  to  th* 
ihe-a  a  member  Introduces  a  bill  hostlie  ■» 
1  the  eipeolatlou  of  being  paid  to  lei  the 
hoieatly  called  a  'strike.'  is  mucll  the  nutfl 
e  outcry  aeainst  them  !□  leslalallve  mal- 
orteo  Binned  agaloHt  than  alnnlQE.  It  " 
vIct   the  oBendIng  member.   Ibou^  w» 


li4ve  very  good  laws  against   bribery."— Mr.   'Theodore   Roosevelt,  ■ 
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fnl  company,  and  found  tliemselves  obliged  to  vote  according 
to  tlie  commande  of  their  "owner."' 

The  eomipt  member  has  several  methods  of  making  gains. 
One,  the  most  obvious,  ia  to  exact  money  or  money's  worth  for 
his  vote.  A  second  is  to  secure  by  it  the  support  of  a  group  of 
his  colleagues  in  some  other  measure  in  which  he  is  personally 
interested,  as  for  instance  a  measure  which  H-ill  add  to  the 
value  of  land  near  a  particular  city.  This  is  "log-rolling." 
and  is  the  most  difficult  method  to  deal  with,  because  its  milder 
forms  are  aearceiy  distinguishable  from  that  legitimate  give 
and  take  which  must  go  on  in  all  legislative  bodies.  A  third 
is  black-maiiing.  A  member  brings  in  a  bill  either  specially 
directed  against  some  particular  great  corporation,  probably  a 
railway,  or  proposing  so  to  alter  the  genera!  law  as  in  fact  to 
injure  euch  a  corporation,  or  a  group  of  corporations.  He  in- 
timates privately  that  he  is  willing  to  "see"  the  directors  or 
the  law-agents  of  the  corporation,  and  is  in  many  cases  bought 
off  by  them,  keeping  his  bill  on  the  paper  till  the  last  moment 
80  as  to  prevent  some  other  member  from  repeating  the  trick. 
Even  in  the  North-Westem  States  there  is  usually  a  group  of 
euch  "scallawag"  members,  who,  finding  the  $300  they  receive 
insufficient,  increase  their  legislative  income  by  levying  this 
form  of  taxation  upon  the  companies  of  the  State.  Nor  is  the 
device  quite  unknown  in  New  England,  where  a  ten  hours 
labour  bill,  for  instance,  has  frequently  been  brought  in  to  , 
frighten  the  large  corporations  and  other  capitalists  into  in- 
ducing its  author  to  drop  it,  the  inducements  being  such  as 

"There  came  before  a  comnilltee  (of  lie  New  York  House)  Of  which 
I  bappened  to  be  a  member,  a  perfectly  proper  bill  Id  the  Interest  of  a 
certain  corporation;  the  majority  o(  the  committGe,  six  Id  nuiober. 
were  thoroughly  bad  men,  who  opposed  with  the  hope  of  being  paid  to 
ceaae  tbelr  opposition.  Wben  I  coaeealea  to  take  charge  of  the  bUl,  I 
stipulated  that  pot  a  penny  abnuld  be  paid  to  ensure  Its  paaBage.  It 
therefure  became  nrcessary  to  see  what  pres-iure  could  be  brought  to 
bear  on  the  recalcllrnnt  members;  and  accordingly  we  bad  to  And  out 
who  were  the  authors  and  apooEors  Of  their  political  being.  Three 
proved  to  he  under  the  control  ot  local  statesmen  of  the  same  party 
as  themaelveB,  and  of  equally  bad  moral  character:  one  was  ruled  by  a. 
politician  of  unsavoury  reputalion  from  a  different  city:  the  fifth,  a 
Democrat,  waa  owned  by  a  Republican  (i)  Federal  official,  and  the 
Blxth  by  the  president  of  a  horae-car  [street  tramwayl  company,  A 
couple  ot  letters  from  these  two  magnates  forced  the  Inst -mentioned 
members  to  change  front  oo  the  bill  with  surprlalng  alacrity.' — Hr. 
Tbeodore  Rooseveli,  vl  jtipni. 
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capitaliBtB  can  best  apply.  Every  considerable  raflway  faqt 
an  agent  or  agents  continually  on  the  epot  while  a  State  legi^ 
lature  is  in  session,  watching  the  bills  brought  in  and  the  com- 
mittees that  deal  with  them.  Such  an  agent  Bometimes  rdia 
on  the  friendfi  of  the  railway  to  defeat  these  bills,  and  vaa 
the  usual  expedients  for  creating  friends.  But  it  is  oftM 
cheaper  and  easier  to  square  the  assailant.*  Of  course  ttw 
committees  are  the  focus  of  intrigue,  and  the  chairmanship  of 
a  committee  the  position  which  affords  the  greatest  facilities 
for  an  imscmpulous  man.  Hound  the  committees  there  buzw 
that  swarm  of  professional  agents  which  Americans  call  "the 
lobby,"  soliciting  the  members,  threatening  them  with  trouble 
in  their  constituencies,  plying  them  with  all  sorta  of  indnoe- 
ments,  treating  them  to  dinners,  drinks,  and  cigars,* 

In  these  demoralized  States  the  State  Senate  ia  apt  to  be  i 
worse  body  than  the  House,  whereas  in  the  better  States  the 
Senate  is  usually  the  superior  body,"  The  reason  is  two-fold. 
As  the  Senate  is  smaUer— in  New  York  it  consists  of  32  mem- 
bera  against  128  in  the  Assembly — the  vote  of  each  member 
ia  of  more  consequence,  and  fetches,  when  venal,  a  higher 
price.  Other  things  being  equal,  a  stronger  temptation  is 
more  likely  to  overcome  virtue,  and  other  things  practically 
are  equal,  because  it  is  just  as  hard  to  fix  responsibility  on  a 

The  president  ef  a  WeBtern  rnllroad,  an  upright  &a  well  u  *bla 
IDBD,  totd  me  that  he  was  obliged  to  keep  conatanc  guard  at  tbe  cipil^l 
□r  the  State  In  which  the  line  lay.  while  the  Uglslature  was  ilttlni. 
and  to  use  every  mesas  lo  defeat  bills  aimed  it  the  railway.  beoMe 
otherwise  tbe  aharebolders  would  have  been  ruined.  He  deplored  ibe 
neceBSlIy.     It  was  a  Slate  of  comparatively  good  tone,   but    there  "U 

mlBcblevou 


I   bills 


ator,  who  was  eetierally  koowQ  bb  'the  wicked  Olbbs.'  apcot 
two  yeara  at  Albany.  In  which  he  puraueil  his  •bualueBs'  ho  BhamelenlT 
that  his  const Ititents  refMsed  to  send  him  there  again;  but  be  omIIt 
came  out  a  year  later  and  begged  for  a  return  to  the  Aaaembtr  oo  ta* 
ground  that  he  was  DEanolally  embarrassed,  and  wished  "to  ga  la  ilw 
Asiembly  In  order  to  retrieve  bis  fortunes  on  the  salary  of  <«a  Asaembly- 
man.  which  IB  11600  (£300)!"— Mr.  J.  B.  Bishop  of  New  Torh.  In  ft 
paper  entitled  Sfonfy  in  Cily  Ktectioiii,  p,  E. 

"Some  of  my  American  InforniBtits  would  not  admit  this:  and  aome 
fixed  tbe  percentage  of  corrupt  men.  even  at  Albany,  much  lower  thu 
Mr.  Rootevelt  does.  Writers  of  the  pesBlmlatlc  Bcbool  make  It  em 
higher.  I  give  here  and  elsewhere  what  Beem  to  me  tti  be  on  Uie 
whole  the  best  supporled  views,  though,  as  Heradotua  says  of  the  rIM 
ot  CjTUi,  "knowing  bow  to  toll  three  other  paths  ot  itonr  ■Im." 
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senator  as  on  an  Assembly  man,  and  the  poet  is  no  more  dig- 
nified. And  the  second  reason  is  that  tlie  moat  adroit  and 
practiecd  intriguers  work  their  way  up  into  the  Senate,  where 
their  power  (which  includes  the  confirmation  of  appoint- 
ments) is  greater  and  their  vote  more  valuable.  There  is  a 
survival  of  the  fittest,  but  as  fitness  includes  the  absence  of 
ecruples,  this  comes  in  practice  to  mean  the  natural  selection 
of  the  worst." 

I  escape  from  this  Stygian  pool  to  make  some  observations 
which  seem  applicable  to  State  legislatures  generally,  and  not 
merely  to  the  most  degraded. 

The  spirit  of  localism,  surprisingly  strong  everj'wiiere  in 
America,  completely  rules  them.  A  member  is  not  a  member 
for  his  State,  chosen  by  a  district  but  bound  to  think  first  of 
the  genera!  welfare  of  the  commonwealth.  He  is  a  member 
for  Brownsville,  or  Pompey,  or  the  Seventh  district,  and  so 
forth,  as  tlie  case  may  be.  His  first  and  main  duty  is  to  get 
the  most  he  can  for  his  constituency  out  of  the  State  treasury, 
or  by  means  of  State  legislation.  No  appeal  to  the  general 
interest  would  have  weight  with  him  against  the  interests  of 
that  spot.  What  ia  more,  he  is  deemed  by  his  colleagues  of 
the  same  party  to  be  the  sole  exponent  of  the  wishes  of  the 
spot,  and  solely  entitled  to  handle  its  affairs.  If  he  approves 
a  bill  which  affects  the  place  and  nothing  but  the  place,  that 
is  conclusive.  Nobody  else  has  any  business  to  interfere. 
This  rule  is  the  more  readily  accepted,  because  its  application 
all  round  serves  the  private  interest  of  every  member  alike, 
while  members  of  more  enlarged  views,  who  ought  to  cham- 
pion the  interests  of  the  State  and  sound  general  principles 
of  legislation,  are  rare.     When  such  is  the  accepted  doctrine 

"It  will  be  remembered  that  the  picture  I  am  drawlDg  Is  true  of  [our 
or  five  Slate  leglslaturOH  ouly.  Simitar  faullB  eilat  !□  maay  others, 
but  have  not  bloaaamed  [onh  into  the  aame  luxuriance,  and  probably 
never  may.  Mr,  Theodore  Booaevelt  Bays,  "I  have  had  opportunity  of 
knowing  BomethlEg  about  the  worklnge  of  but  a  tew  of  our  other  State 
legislatures:  from  what  I  have  heard  anil  seen  I  should  say  that  we 
I  New  rork)  ataud  about  on  a  par  with  those  of  Pennsylvania.  Uary- 
land.  and  Illinois,  above  that  of  Loulalaaa,  and  below  those  of  Ver- 
mont, MassachusetIB,  Rhode  Island,  and  Minnesota,  as  well  as  below 
the  national  legislature  at  Washington, '  There  la  great  diversity  he- 
iweeo  the  ledalaturei  even  pt  Ute  auu*  State  (or  Terrltor/J  la  differ- 
•fit  rura. 
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as  wdl  as  invariable  practice,  iog-roUing  becomes  oatonl 
and  almost  legitimate.  Each  member  bein^  the  judge  of  the 
measnre  which  touches  his  own  constituency,  eTery  other  mem- 
ber supports  that  member  in  passing  the  measure,  expecting  in 
return  the  like  support  in  a  like  cause.  He  who  in  the  pub- 
lic interest  opposes  the  bad  bill  of  another,  is  certain  to  find 
that  other  opposing,  and  probably  with  success,  hia  own  bill, 
however  good.  ^     j  K     '*^. 

There  is  in  State  legislators,  particularly  in  the  West,  a 
restlessness  which,  coupled  with  their  limited  range  of  knowl- 
edge and  imdue  appreciation  of  material  interests,  makes 
them  rather  dangerous.  Meeting  for  only  a  few  weeks  in  the 
year,  or  perhaps  in  two  years,  they  are  alarmingly  active  dur- 
ing those  weeks,  and  run  measures  through  whose  results  are 
not  apprehended  till  months  afterwards.  It  is  for  this  let- 
son,  no  less  than  from  the  fear  of  jobbery,  that  the  meeting 
of  the  legislature  is  looked  forward  to  with  anxiety  by  the 
''good  citizens"  in  these  communities,  and  its  departure  hailed 
as  a  deliverance.  I  once  asked  the  governor  of  a  far  Westan 
commonwealth  how  he  got  on  with  his  legislature.  *1  wcmt 
say  they  are  bad  men,"  he  answered,  ''but  the  pleasantest 
sight  of  the  year  to  me  is  when  at  the  end  of  the  session  I  see 
their  coat  tails  go  round  the  street  comer." 

Both  this  restlessness  and  the  general  character  of  State 
legislation  are  illustrated  by  the  enormous  numbers  of  bills  in- 
troduced in  each  session,  comparatively  few  of  which  pass^  be- 
cause the  time  is  too  short,  or  opposing  influences  can  be 
brought  to  bear  on  the  committees. 

There  were  introduced  (in  the  sessions  of  1885  or  1886)— 


In  Alabama 

1469  bills    (442  passed) 

„  Kentucky 

2390  „     (1400      „      ) 

„  New  Jersey 

712  „       (275      „      ) 

„  Illinois 

1107  „       (131      „      ) 

„  Pennsvlvania 

1065  „       (221      „      ) 

„  New  York 

2093  „       (681      „      ) 

In  ten  States  the  total  number  of  bills  introduced  was  12,- 
449,  of  which  3793  passed.     The  vast  majority  of  thcs.  Mils 
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were  local  or  special."  In  South  Carolina,  during  four  jeara, 
oat  of  about  900  Acts  passed,  only  356  related  to  matters  of 
general  public  concern.  Acts  of  incorporation,  grants  of  in- 
heritance, changes  of  namea  and  releases  from  indebtedness, 
had  consumed  a  large  proportion  of  the  time  of  the  legisla- 
ture at  a  great  public  expense,  and  to  the  serious  detriment 
of  the  State."  Yet  South  Carolina  is  not  a  State  in  which 
there  is  much  capital  or  many  largo  und,er takings.  The 
place  which  the  petty  matters  mentioned  take  in  it  would,  in 
more  prosperous  communitiee,  be  taken  by  bills  relating  to, 
railroad  and  other  companies,  and  to  cities.  The  expense  to, 
which  the  States  arc  put  by  their  legislatures,  with  results; 
rather  injurious  than  beneficial,  is  very  great.  "In  South' 
Carolina,  where  the  session  is  short,  the  cost  is  reported  by, 
the  secretary  of  state  at  only  $52,000,  But  in  Pennsylvania, 
with  158  days  of  session,  it  is  $686,500  (£137,300).  In  Con- 
necticut the  last  session  of  ninety  days  cost  $98,000,  while  the 
general  eipenses  of  the  legislature  of  California  are  $130,000 
for  a  session  of  sixty  days.  The  cost  of  printing,  of  travelling, 
and  other  incidental  expenses  must  be  added  in  order  to  form 
an  accurate  estimate  of  the  burden  imposed  on  the  tax-payera 
of  the  States  to  carry  on  this  badly-managed  business  of  law- 
making, which  varies  from  a  daily  average  cost  of  aboot  $1000 
per  diem  for  every  legislative  session  to  over  $4000  per  diem, 
making  an  aggregate  in  the  total  number  of  States,  and  in 
Congress,  which  it  is  impossible  to  ascertain  with  exactness. 


"BveD  amoDg  the  Acts  which  appear 
Slatea,  under  the  heading  or  eenernl  laws, 
special  characler.  I  find,  on  rcIerrlnB  lo  t 
In  18S6.  thai  of  9G  so-caUed  geaeral  Acts 
'a  Nebraska,  In "' 


.he  statute-books  of  the 
re  are  many  o!  a  local  or 
laws  oF  Louisiana  pasBed 
B«d,  30  were  really  IocbI 
passed  114  general  / 


22  of  which,  while  classed  among  general  laws,  were  resll;  1 
personal,  and  IT  were  described  aa  special.  In  Mlnneaola.  In  ISST.  of 
265  classed  as  general  Acta,  SS  seem  from  their  titles  to  he  local  or 
special.  But  it  is  not  always  easy  to  discover  the  substance  from  the 
title.  BO  the  number  of  special  Acts  classed   aa  general   may  be  still 

As  remarked  in  an  earlier  chapter,  the  total  number  of  bills  of  all 
kinds  Inlroduced  In  1SS5  into  the  British  Parliament,  which  Is  the  sole 
legiBlative  authority  tor  a.  population  of  Ihlrty-eJght  millions,  was  4SI, 
of  which  2SI  passed, 

"I  take  these  flgnres  from  the  laslruclive  and  entertaining  presiden- 
tial address  of  Mr.  Wllilaiii  AUen  Butler  to  the  American  Bar  Aaaocla- 
tlon  at  Its  annual  meeting  in  1886. 
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but  which  cannot,  I  think,  be  less  than  $10,000,000  (SSfi^^ 
000),  not  as  an  exceptional  outlay,  but  as  the  price  paid  for 
current  legislation."'* 

Nothing  is  more  remarkable  about  these  State  legislaton 
than  their  timidity.  No  one  eeema  to  think  of  having  u 
opinion  of  his  own.  In  matters  which  touch  the  interests  o( 
liis  constituents,  a  member  is,  of  course,  their  humble  aervant 
In  burning  party  questions — they  are  few,  and  mostly  per- 
sonal—lie goes  witli  his  party.  In  (juestiona  of  general  pub- 
lic policy  he  looks  to  see  how  the  cat  jumps;  and  Is  ready  tn 
Ivote  for  anything  which  the  people,  or  any  active  section  of 
Ithe  people,  cry  out  for,  though  of  course  he  may  be  secretly 
unfriendly,  and  may  therefore  alily  try  to  spoil  a  measure. 
This  want  of  independence  has  some  good  resulta.  It  enable* 
a  small  minority  of  zealous  men,  backed  by  a  few  newspapers, 
to  carry  schemes  of  reform  which  the  majority  regard  with 
indifference  or  hostility.  Thus  in  bodies  bo  depraved  as  the 
legislatures  of  New  York  and  Penngylvania,  bills  have  latdy 
been  passed  greatly  improving  the  charters  of  cities,  and  even 
establishing  an  improved  system  of  appointments  to  office. 
A  few  energetic  reformers  went  to  Albany  and  Harriabnrg 
to  strengthen  the  hands  of  the  little  knot  of  members  who 
battle  for  good  government  there,  and  partly  frightened,  part- 
ly coaxed  a  majority  of  the  Senate  and  House  into  adopting 
proposals  opposed  to  tbe  interests  of  professional  politiciaiis. 
Some  ten  years  ago,  two  or  three  high-minded  and  sagacious 
ladies  obtained  by  their  presence  at  Albany  the  introdoctioo 
of  valuable  reforms  into  the  charitable  institutions  of  New 
York  city.  The  ignorance  and  hcedleaanesB  of  the  "pro- 
fessionals," who  do  not  always  see  the  results  of  legislative 
changes,  and  do  not  look  forward  beyond  the  next  few  mrnitbs. 
help  to  make  such  triumphs  possible;  and  thiis,  as  the  Bible 
tells  us  that  the  wrath  of  man  shall  praise  God,  the  faults  of 
politicians  are  turned  to  work  for  righteousness. 

In  the  recent  legislation  of  many  States,  especially  Western 
States,  there  is  a  singular  mixture  of  philanthropy  and  bu- 
rn an  itarianiBoi  with  the  folly  and  jobbery  which  have  been 
"Ur.  W,  A.  Butler's  addreae  u(  «u^ra. 
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described  already,  like  threads  of  gold  and  silver  woven  aeroBe 
a  warp  of  dirty  Backing.  Every  year  sees  bilU  passed  to  re- 
strict the  Bale  of  liquor,  to  prevent  tlie  sale  of  indecent  or 
otherwise  demoralizing  literature,  to  protect  women  and  chil- 
dren, to  stamp  out  lotteries  and  gambling  houses,  to  improve 
the  care  of  the  blind,  the  insane,  and  the  poor,  which  testify 
to  a  warm  and  increasing  interest  in  all  good  worka.  These 
measures  are  to  be  explained,  not  merely  by  that  power  which 
an  active  and  compact  minority  enjoys  of  getting  its  own  way 
ngainst  a  crowd  of  men  bent  each  on  his  own  private  gain, 
and  therefore  not  working  together  for  other  purposes,  but 
also  by  the  real  sympathy  which  many  of  the  legislators,  es- 
pecially in  the  rural  districts,  feel  for  morality  and  for  suf- 
fering. Even  the  corrupt  politicians  of  Albany  were  moved 
by  the  appeals  of  the  philanthropic  ladies  to  whom  I  have 
referred ;  much  more  then  would  it  be  an  error  to  think  of  the 
average  legislator  as  a  bad  man,  merely  because  he  will  join  in 
a  job,  or  deal  unfairly  with  a  railroad.  The  moral  standard 
of  Western  America  is  not  quite  the  aatne  as  that  of  England, 
just  as  the  standard  of  England  differs  from  that  of  Germany 
or  France.  It  is  both  higher  and  lower.  Some  sins  excite 
more  anger  or  disgust  than  they  do  in  England;  some  are 
more  lightly  forgiven,  or  more  quickly  forgotten.  Laxity  in 
the  discharge  of  a  political  trust  belongs  to  the  latter  cate- 
gory. The  newspapers  accuse  everybody ;  the  ordinary  citizen 
can  seldom  tell  who  is  innocent  and  who  is  guilty.  He  makes 
a  sort  of  compromise  in  his  own  mind  by  thinking  nobody 
quite  black,  but  everybody  gray.  And  he  goes  on  to  think 
tiiat  what  everybody  does  cannot  be  very  sinful. 


CHAPTER  XLV 

REMEDIES  FOR  THE  FAULTS  OF  STATE  GOVERNMENTS 

The  defects  in  State  governments,  which  our  examinatioQ 
of  their  working  has  disclosed,  are  not  those  we  should  hare 
expected.  It  might  have  been  predicted,  and  it  was  at  one 
time  believed,  that  these  authorities,  consumed  by  jealousr 
and  stimulated  by  ambition,  would  have  been  engaged  in  con- 
stant efforts  to  extend  the  sphere  of  their  action  and  eneroad 
on  the  National  government.  This  does  not  happen,  and 
seems  most  unlikely  to  happen.  The  people  of  each  State  are 
now  not  more  attached  to  the  government  of  their  own  com- 
monwealth than  to  the  Federal  government,  of  the  nation, 
whose  growth  has  made  even  the  greatest  State  seem  insig- 
nificant beside  it. 

A  study  of  the  frame  of  State  government,  in  which  the 
executive  department  is  absolutely  severed  from  the  legisla- 
tive, might  have  suggested  that  the  former  would  become  too 
independent,  misusing  its  powers  for  personal  or  party  pur- 
poses, while  public  business  would  suffer  from  the  want  of  con- 
cert between  the  two  great  authorities,  that  which  makes  and 
that  which  carries  out  the  law. 

This  also  has  proved  in  practice  to  be  no  serious  evil.  The 
legislature  might  indeed  conceivably  work  better  if  the  gover- 
nor, or  some  of  his  chief  officials,  could  sit  in  it  and  exercise 
an  influence  on  its  deliberations.  Such  an  adaptation  of  the 
English  cabinet  system  has,  however,  never  been  thought  of 
for  American  States ;  and  the  example  of  the  Provincial  legis- 
latures of  Canada,  in  each  of  which  there  is  a  responsible  min- 
istry sitting  in  the  legislature,  does  not  seem  to  recommend  it 
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(or  imitation.  Those  who  founded  the  State  govcmmenta 
lid  not  desire  to  place  any  executive  leaders  in  a  repreeenta- 
.ive  asBCQibly.  Probably  they  were  rather  inclined  to  fear 
that  the  governor,  not  being  accountable  to  the  legislature, 
would  retain  too  great  an  independenc.  The  recent  creation 
of  various  administratiTG  officers  or  Boards  has  gone  some  way  , 
to  meet  the  difficulties  which  the  incompetence  of  the  legis- 
latures causes,  for  these  officers  or  Boards  frequently  prepare 
bills  which  some  member  of  the  legiaiature  introduces,  and 
which  are  put  through  without  opposition,  perhaps  even  with- 
out notice,  except  from  a  handful  of  members.  On  the  whole, 
the  executive  arrangements  of  the  State  work  well,  though 
they  might,  in  the  opinion  of  some  judicious  publicists,  be  im- 
proved by  vesting  the  appointment  of  the  cliief  officials  in  the 
governor,  instead  of  leaving  it  to  direct  popular  election.  ■ 
This  would  tend  to  give  more  unity  of  purpose  and  action  to' 
the  administration.  The  collisions  which  occur  in  practice 
between  the  governor  and  the  legislature  relate  chiefly  to  ap-  ^ 
pointments,  that  is  to  say,  to  persona!  matters,  not  involving 
issues  of  State  policy. 

The  real  blemishes  in  the  system  of  State  government  are 
all  found  in  the  composition  or  conduct  of  the  legislatures. 
They  are  the  following: — 

Inferiority  in  point  of  knowledge,  of  skill,  and  sometlmeB 
of  conscience,  of  the  bulk  of  the  men  who  fill  these 
bodies. 

Improvidence  in  matters  of  finance. 

Heedlessnees  in  passing  administrative  bills. 

Want  of  proper  methods  for  dealing  with  local  and  special 
bills. 

Failure  of  public  opinion  adequately  to  control  legislation, 
and  particularly  special  bills. 

The  practical  result  of  these  blemishes  has  been  to  create  a 
large  mass  of  State  and  local  indebtedness  which  ought  never ' 
to  have  been  incurred,  to  allow  foolish  experiments  in  law- 
making to  be  tried,  and  to  sanction  a  vast  mass  of  private  en- 
terprises, in  which  public  rights  and  public  interests  become 
the  sport  of  speculators,  or  a  source  of  gain  to  monopolists. 
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with  the  incidental  consoquence  of  demoralizing  the  legislfr 
tors  themselves  and  creating  an  often  unjust  prejudice  agaim: 
all  corporate  undertakings. 

What  are  the  checks  or  remedies  which  have  been  providoi 
to  limit  or  suppresa  these  evils?  Any  one  who  faaa  followni 
the  account  given  of  the  men  who  compose  the  legiBlatnrei 
and  the  aiethods  they  follow  will  have  felt  that  theee  cheeb 
must  be  considerable,  else  the  results  would  have  been  woem 
than  those  we  see.  All  remedies  are  directed  against  the  le^ 
islative  power,  and  may  be  arranged  under  four  heads. 

First,  there  is  the  divieion  of  the  legislature  into  two  honan. 
A  job  may  have  been  smuggled  through  one  house,  bnt  fi» 
money  needed  to  push  it  through  the  other  may  be  wanting. 
Some  wild  scheme,  professing  to  benefit  the  farmers,  or  th* 
cattlemen,  or  the  railroad  employes,  may,  during  its  paaiage 
through  the  Assembly,  rouse  enough  attention  from  sensibfe 
people  to  enable  them  to  stop  it  in  the  Senate.  The  mere  t«- 
dency  of  two  chambers  to  disagree  with  one  another  ie  deosed 
a  benefit  by  those  who  hold,  as  the  Americans  do,  that  eTCiy 
new  measure  is  prima  facie  likely  to  do  more  harm  than  good. 
Most  bills  are  had — ergo,  kill  as  many  as  you  can.  Each 
house,  moreover,  has,  even  in  such  demoralized  State  legiilft- 
tures  as  those  of  Kew  York  or  Pennsylvania,  a  satis facti<ai,  if 
not  an  interest,  in  unveiling  the  tricks  of  tlie  other. 

Secondly,  there  is  the  veto  of  the  governor.  How  much  tile 
Americans  value  this  appears  from  the  fact  that,  whereat  in 
1789  there  was  only  one  State,  Maesachusetts,  which  vested 
this  power  in  the  chief  magistrate,  all  of  the  now  existing 
States  except  four  (only  one  of  these  a  new  State)  give  it  to 
him.  Some  Constitutions  contain  the  salutary  provision  that 
the  governor  may  reject  one  or  more  items  of  an  appropria- 
tion bill  while  approving  the  bill  as  a  whole;  and  this  has 
been  found  to  strengthen  his  hands  immensely  in  checking  the 
waste  of  public  money  on  bad  enterprises.  This  veto  power, 
the  great  stand-by  of  the  people  of  the  States,  illustrates  ad- 
mirably the  merits  of  concentrated  responsibility.  The  dti- 
zens,  in  clioosing  the  governor  to  represent  the  collective  an- 
thority  of  tlie  whole  State,  lay  on  him  the  duty  of  examining 
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every  bill  on  its  merits.  He  cannot  shelter  himflelf  behind 
the  will  of  the  representatiyes  of  the  people,  because  he  is  ap- 
pointed to  watch  and  check  those  representatives  as  a  police- 
man watches  a  suspect.  He  is  bound  to  reject  the  bill,  not 
only  if  it  seems  to  him  to  infringe  the  Constitution  of  the 
State,  but  also  if  he  thinks  it  in  any  wise  injurious  to  the 
public,  on  pain  of  being  himself  suspected  of  carelessnesB,  or 
of  complicity  in  some  corrupt  design.  The  legislature  may, 
of  course,  pass  the  bill  over  his  veto  by  a  two-thirds  vote;  but 
although  there  may  exist  a  two-thirds  majority  in  favour  of 
the  measure,  they  may  fear,  after  the  veto  has  turned  the 
lamp  of  public  opinion  upon  it,  to  take  so  strong  a  step. 
There  are,  of  course,  great  differences  between  one  governor 
and  another,  as  well  as  between  one  State  and  another,  as  re- 
gards tlie  honesty  with  which  the  power  is  exercised,  for  it 
may  be,  and  sometimes  is,  used  by  a  "Ring"  governor  to  defeat 
measures  of  reform.  But  it  is  a  real  and  effective  power 
everywhere ;  and  in  such  a  State  as  New  York,  where  the  im- 
portance of  the  office  sometimes  secures  the  election  of  an 
able  and  courageous  man,  it  has  rendered  inestimable  services.' 
Thirdly,  there  are  limitations  imposed  on  the  competence 
of  the  legislature.  In  the  last  chapter  but  one  some  of  these 
limitations  have  been  mentioned,  the  most  numerous,  and  at 
present  tlie  most  important  of  which  relate  to  special  and 
local  (or  what  would  be  called  in  England  "private")  bills.  I 
have  remarked  that  these  bills,  while  they  destroy  tiie  har- 
mony and  simplicity  of  the  law,  and  waste  the  time  of  the 
legislature,  are  also  a  fertile  source  of  jobbery.'     To  expunge 

'a  may  be  aujceeated  Ibat  the  ezlBtence  of  Ihla  uUIm«le  remedy 
tends  to  make  eood  memliera  relax  tbeir  opposlllon  to  bad  bills,  be- 
cause tber  know  that  tbe  v«to  will  kin  thorn.  Tbla  sometimes  hap- 
[>CDB.  but  ii  a  Ibsb  avil  tban  the  disuse  or  tbe  veto  would  be. 

'"In  twelve  States  the  leglalsture  Is  forbidden  to  create  aoy  corpora- 
tlDQ  wbntever,  maDlclpalltiea  Included,  except  by  general  law.  and  In 
thirteen  others  to  create  by  special  Act  any  eicept  municipal  cor- 
poratloDB,  or  those  to  which  do  other  law  Is  applicable.  In  same 
States  corporatlooE  can  be  created  by  special  Act  only  lor  municipal, 
charitable,  or  reformatory  purposes.  Such  provisions  are  not  Intended 
to  discourage  tbe  rormatlon  of  private  corporations.  On  the  con- 
trary. In  all  these  Stales  eeneral  laws  eiist  under  which  they  can  bo 
formed  with  sreat  fsclllly.  Indeed  the  defects  In  some  of  these  stat- 
utes, BDd  thslr  failure  to  provide  safetniards  against  some  at  least 
el  the  ver?  evils  wblcb  tbey  were  Intended  to  meat,  might  well  sub- 


THE   STATB    DOVER NMBNTS 

them  or  restrict  them  to  cases  where  a  special  etatul^  m 
really  needed,  would  be  a  great  benefit.  To  some  extent  tiiii 
has  been  effected  l>y  the  eonBtitutional  prohibitions  I  haye  df- 
scribed.  IlHaois,  for  instance,  has  by  such  prohibitions  re- 
duced her  Bessional  statutes  to  about  300  pages,  and  Iowa  avw- 
ages  only  I(i00-250  pages,  whereas  the  Wisconsin  statnt«  irf 
183.5  reached  2000  pages,  there  being  in  that  State  far  lea 
effective  restrictions.'  But  the  powers  of  evil  do  not  yitH 
without  a  battle.  All  sorts  of  evasions  are  tried,  and  acme 
succeed.  Suppose,  for  instance,  that  there  is  a  prohibition  m 
the  Constitution  of  New  York  to  pass  any  but  general  Ian 
relating  to  the  government  of  cities.  An  Act  is  passed  whidi 
is  expressed  to  apply  to  cities  with  a  population  exceeding  oat 
hundred  thousand  but  less  tlian  two  hundred  thousand.  There 
happens  to  be  only  one  auch  city  in  tlie  State,  viz.  Buffalo,  hm 
as  there  might  be  more,  the  law  is  general,  and  escapee  tbe 
prohibition. 

I  owe  to  the  kindness  of  a  legal  friend  a  very  recent  instaim 
of  another  way  in  which  the  provisions  against  special  I(^i»- 
tatioD  are  evaded,  via.  by  passing  Acta  which,  because  thej 
purport  to  amend  general  Acts,  are  themselves  deemed  generaL 
The  Constitution  of  New  York  prohibits  the  legislature  from 

gest  to  leglBlalors  tbe  question  nhetber  in  avoiding  th&  Scylla  at  n*- 
fIbI  ItglalailoD  Jtiey  have  nut  been  drawn  Into  the  CharTbdtB  o(  fia>- 
chlBCB  IndlBcrlmlnatolr  beBtowed.  PerhB[is  tbe  time  will  cocoe  vbflt 
reoonimer.dat ians  Buch  as  thoBu  urgrd  by  Ibe  New  York  railroad  cml- 
mlSBloa  will  be  scted  on;  and  (be  pramolerri' o(  a  new  railroad  wlU  bt 
Obliged  to  rurniBb  some  belter  reason  for  Its  existence,  and  tor  tfaelr 
exerclHlog  tbe  sovereign  power  ol  eminent  domain.  Ibaii  the  chann 
o(  forcing  a  company  already  ealabllshed  to  bur  them  out — or,  fall- 
ing that,  tbe  alternative  of  being  sold  out  under  forecloaura.  peadiDg  a 
recolyershlp."— Hllcbcock,  Slule    VonaHtiilioiit,   p.  36. 

"The  legislature  which  can  grant  or  wlthbuid  chartered  prlTlleff* 
at  pleasure  wields  an  immeUBe  power.  And  It  Kill  also  readily  be  wbi 
what  a  gruat  Beld  for  favouritism  and  jobbery  exists,  when  speeUl 
Acts  of  incorporation  are  required  for  each  case  In  which  ■i>ecial  fa- 
vours and  special  privileges  may  be  given  away  by  e  leglsUture  tbil 
way  be  corruptly  Infiueoeed,  without  IropoHlQg  any  reciprocal  obliga- 
tion on  the  corporatloo.  It  will  be  safe  to  say  that  fully  [wo-third>  ol 
the  lobbylsm.  Jobbery,  aod  log-rolling,  tbe  fraud  and  trlckerr  that  tre 
common  Co  our  State  leglstatures,  la  due  to  this  power  o[  croaliog 
private  corporations,"— Ford.  Citizeat'  Manual.  i[.,  p.   6*. 

That  the  evil  of  special  lexialatlon  Is  generally  felt  to  be  aerioui  is 
proved  among  other  things  by  tbe  disabilities  in  Ihls  r^sard  vbwb 
Congreasional  stMuces  have  Imposed  upon  the  leglslatnrei  of  the 
TerrlCoriea. 
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passing  any  private  or  local  Act  incorporating  Tillages,  or 
providing  for  building  bridges.  A  general  act  is  passed  in 
1885  for  the  incorporation  of  villages,  with  general  provisions 
as  to  bridges.  Next  year  the  following  Act  is  passed,  which  I 
give  verbatim.  It  amends  the  Act  of  1885,  by  taking  out  of 
it  all  the  counties  in  the  State  except  Weatcheater,  and  then 
excludes  the  application  of  the  Act  to  two  towns  in  West- 
chester. It  is  thus  doubly  a  "private  or  local  Act,"  but  the 
prohibition  of  the  Constitution  is  got  round. 

CHAP.  ESS. 
AN  ACT  to  ftniecd  chapter  two  hundred  and  ninety-one  dC  the  Ibwh 
of  eighteen  hundred  and  scTsnt;.  entitled  "An  Act  tor  the  Incorpora- 
tion of  vmages." 

Passed  June  4,  188fl;  three-DtthH  being  pres- 
ent. The  People  ot  the  State  at  New  York, 
represented    In    Senate   and    Assembly,     da 


ot  chapter  tour 
laws  of  eighteen 
s  hereby  amended 


Act  of  1385.  as  to 
bridges,  to  apply 
only  to  part  of 
Westchester  County. 


Seclloii  1.— Section  tw( 
hundred  and  llrty  of  thi 
huadred  and  elEhly-flve, 
so  as  to  read  as  follows;  — 

Section  Z.— All  ot  the  counties  In  this  State 
are  hereby  sjempled  from  the  provlsioDS  of 
this  Act  except  the  county  ot  Westchester, 
but  Qolhing  IQ  thlH  Act  contained  shall  be 
consfrued  so  as  to  apply  to  the  towns  o( 
Creeoburgh  and  Mount  Pieaaant  In  said 
county  of  Westchester. 

Section  3. — This  Act  shall  take  effect  im- 
mediately. 


Where  evasions  of  this  kind  become  frequent  the  confusion 
of  the  statute-book  is  worse  than  ever,  because  you  cannot  tell 
without  examination  whether  an  Act  is  general  or  special. 

The  reader  will  have  noticed  in  the  heading  of  the  Act  just 
(juotcd  the  words  "three-fifths  being  present."  This  is  one  of 
the  numerous  safeguards  imposed  on  the  procedure  of  the 
State  legislatures.  Among  others  we  find  provisions  that 
every  bill  shall  be  passed  by  a  certain  proportional  majority, 
that  it  shall  be  read  "fully  and  distinctly"  (whatever  that  may 
_be  deemed  to  mean),  on  three  different  days  (Ohio,  and  other 
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States) ;  that  it  "shall  include  only  one  subject  which  ehaD  It 
exprcBsed  in  its  title"  (nearly  all  Statea)  ;  that  "no  Act  il 
be  revised  or  amended  by  mere  reference  to  its  title,  bnt  the 
Act  revified  or  section  am^ided  sliall  be  set  forth  at  fall 
length"  (many  States) ;  that  "no  Act  shall  be  passed  vh'uk 
shall  provide  that  any  existing  law,  or  any  part  thereof,  ahili 
be  made  or  deemed  a  part  of  such  Act,  or  which  shall  enact 
that  any  existing  law,  or  any  part  thereof,  shall  be  applicable 
except  by  inserting  it  in  such  Act"  (New  York  and  other 
States*).  Sometimes  it  is  provided  that  no  bill  shall  be  in- 
trodnced  into  either  house  within  a  certain  period  after  thf 
beginning  or  before  the  end  of  the  session,  bo  as  to  prerent 
bills  from  being  smuggled  through  in  the  hurry  of  the  Is«t 
days." 

The  inventive  genius  of  American  legislators  linds  or  makes 
many  holes  in  the  net  which  the  people  have  tried  to  throw 
over  them  by  the  Constitution.  Yet,  though  there  he  none  of 
the  restrictions  and  regulations  mentioned  which  is  not  some- 

'A]l  these  pfBctlceB  which  American  ConstltullooB  condemn  eilat  IB 
the  British  PsrllomeDt,  Chough  the  BtandlDs  orders  and  the  trwIUIoai 
of  both  Houaea  prevent  them  [rom  helns  seriously  harmtul.  Ho*- 
ever,  tbo  habit  of  incorporallng  an  earlier  statute  with  &  later  one 
1)7  mere  reference,  certainly  tends  to  confuse  the  law;  nod  Bometlnies 
the  iDclualon  In  one  statute  of  wholly  dlOerent  mOitterB  operalo 
harshly  on  persons  «hD  have  failed  to  note  the  minor  coDteati  of  • 
bill  whose  principal  purpose  does  not  alloot  Iheni,  The  commoners  o< 
the  New  Forest  la  Hampshire  were,  some  years  ago,  much  BOrprlaed 
to  walte  up  one  morning  and  And  that  the  Crown  bad  amugsled  tbroncb 
Parliament,  In  nn  Act  rclatlns  to  toreshores  in  Scotland,  a  clanif 
which  Berlousiy  affected  their  interests. 

*'A  practice  has  sprung  up  of  evading  this  constitutional  ] 
hy  Introducing  a  new  bill  after  the  time  has  expired  when  it  may  c 
Btltutlonaiiy  be  done,  as  an  amendment  to  Bome  pending  bill,  the  whoie 
of  which,  except  the  enacting  clause,  Is  strucli  out  to  malie  nay  far  It. 
ThuE,  the  member  who  thinks  he  may  have  occasion  for  the  introduc- 
tion at  a  new  bill  after  the  constitutional  period  has  expired.  t»kes 
care  to  Introduce  Bbam  bills  in  due  season,  which  he  can  use  as  staeki 
Co  graft  upon,  and  which  he  uses  irrespective  of  tbelr  character  or 
contents.  The  sham  bill  Is  perhaps  a  bill  to  incorporate  the  city  of 
Slam.  One  of  the  member's  constituents  applies  to  bim  for  leglslatlTe 
permission  lo  constnicl  a  dam  across  the  Wild  Cat  River.  Forthwith, 
by  amendment,  the  bill,  entitled  a  bill  to  Incorporate  the  city  of  Slam. 
has  all  after  the  enacting  clause  stricken  out.  and  It  Is  made  to  pro- 
vide, as  Its  sole  object,  that  John  Doe  may  construct  a  dam  across  th< 
Wild  Cat.  With  this  title,  and  la  this  form.  It  IB  pasaed:  but  the 
house  then  considerately  amends  the  title  to  correspond  with  the  pur- 
pose of  the  bill,  and  the  law  Is  passed,  and  the  OoostltutiOD  at  Chs 
•sme  time  saved!"— Co oiey.  CorMtit.  Limit.,  p.  IBS,  oote. 
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times  violated  or  evaded,  they  have,  on  the  whole,  worked  well. 
The  enemy  is  held  at  bay,  and  a  great  deal  of  bad  legislation  ia 
prevented.  Some  bills  have  to  be  dropped,  because  too  plain- 
ly repugnant  to  the  Constitution  to  be  worth  carrying  tarther. 
The  more  ignorant  members  do  not  always  apprehend  where 
the  difficulty  lies.  They  can  barely  read  the  Constitution,  and 
the  nature  of  its  legal  operation  is  as  far  beyond  them  as  the 
cause  of  thunder  is  beyond  cats.  A  friend  of  mine  who  aal 
for  some  years  in  the  \ew  York  Assembly  was  ouce  impor- 
tuned by  an  Irish  member  (now  in  Congress)  to  support  that 
particular  member's  little  bill.  He  answered  that  he  could 
not  because  the  bill  was  against  the  Constitution.  "Oeh,  llr. 
Robert,"  was  the  reply,  "shure  tlie  Constitootion  should  never 
be  allowed  to  come  between  frinds." 

Some  bills  again  it  is  the  duty  of  the  governor  to  veto,  be- 
cause they  violate  a  Constitutional  restriction ;  while  of  those 
that  pass  him  unscathed,  a  fair  number  fall  victims  to  the 
courts  of  law.  After  tlie  explanations  given  in  an  earlier 
chapter,  I  need  only  say  here  that  the  enforcement  of  the  lim- 
itations imposed  by  a  State  Constitution  necessarily  rests  with 
the  judges,  since  it  is  they  who  pronounce  whether  or  no  a 
statute  has  transgressed  the  bounds  which  the  fiindamental 
instruinent  sets,  or  whether  a  Constitutional  amnidment  has 
been  duly  carried.' 

Some  one  may  remark  that  there  are  two  material  differ- 
ences between  the  position  of  tliese  State  judges  and  that  of 
the  Federal  judges.  The  latter  are  not  appointed  by  a  Stat*;, 
and  are  therefore  in  a  more  independent  position  when  any 
question  of  conflict  between  State  laws  or  Constitutions  and 
ttie  Federal  Constitution  or  statutes  comes  before  them.  More- 

'A  remarkable  iaBlance  at  the  technical  Kteransin  vlth  wblcb  the 
Courts  BatDetlmea  enforce  ConatUutlonal  restrlctiODS  1b  afforded  by  tbo 
tate  at  a,  recent  liquor  Prohibition  amundmenc  to  tbe  Constltutloa  ol 
iDwa,  This  amcndtncut  had  been  paeeed  by  both  Houses  of  tbe  State 
legislature  In  two  aucceaslve  leglatBtures,  had  been  aubmltted  to  the 
people  and  enacted  by  a  large  majority,  had  beon  proclaimed  by  tho 
governor  and  gone  Into  force.  It  was  EUbBequeutly  dtscoyered  that  one 
Houae  of  the  flrat  leBlalalure  had,  through  the  careleaaneBB  of  a  clerk, 
oeglected  to  "spreail  the  AroeodmeDt  In  full  on  Ita  Journal."  as  pre- 
scribed by  (he  Constitution.  Tbe  point  being  brought  before  tbe  Su- 
preme Court  of  Iowa,  It  was  beld  that  the  Amendmeat,  owIqe  to  thia 
Inlormallty.  bad  not  been  duly  paased.  and  waa  wholly  void. 
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^H  over,  they  hold  ottice  for  life,  whereas  the  St&te  judge  mulh 

^H  holds  for  a  term  of  years,  and  has  his  re-L-lt^ctiou  to  think  ol- 

^1  Can  the  State  judge  then  be  expected  to  eiiow  himself  eqmllj 

^H  hold  in  declaring  a  State  statute  to  be  unconstitutional  ?   WtU 

^1  lie  not  offend  the  legislature,  and  the  party  managers  who  wc- 

^H  tro]  it,  by  flying  in  their  faces? 

^H  The  answer  is  that  although  the  judge  may  displease  iti* 

^H  legislature  if  he  decides  against  tlie  validity  of  an  unconstitc- 

^H  tional  statute,  he  may  displease  the  people  if  he  decides  for  it: 

^^^  and  it  is  safer  to  pli^se  the  puople  than  the  legislature:.     Tbe 

^H  people  at  large  may  know  litlle  about  the  matter,  but  the  1(^ 

^H  profession  know,  and  are  sure  to  express  their  opinion.    TV 

^H  profession  look  to  the  courts  to  save  them  and   their  ciienw 

^H  from  the  heedlessness  or  improbity  of  the  legislature,  and  vill 

^V  condemn  a  judge  who  fails  in  this  duty.     Accordingly,  tte 

judges  seldom  fail.     They  knock  about  State  statutes  nwa 

unceremoniously,  and  they  seldom  sufler  for  doing  so.    In 

one  case  only  is  their  position  a  dangerous  one,     When  the 

people,  possessed  by  some  strong  desire  or  sentimrait.  hs« 

either  by  the  provisions  of  a  new  Constitution,  or  by  the  force 

of  clamour,  driven  the  legislature  to  enact  some  measure  Eaetsx 

to  cure  a  pressing  ill,  tliey  may  turn  angrily  upon  the  judge 

who  holds  that  measure  to  have  been  unconstitutional.     Thii 

has  several  times  happened,  and  is  always  liable  to  happen 

where  elective  judges  hold  office  for  sliort  terms,  with  the  nn- 

fortunate  result  of  weakening  the  fortitude  of  the  jndgee.    In 

1786  the  Supreme  Court  of  Rhode  Island  decided  that  sn  Art 

passed  by  the  legislature  was  invalid,  because  coatrareniog  ftr 

provisions  of  the  Colonial  Charter  (which  was  then  stffl  fl» 

Constitution  of  the  State),  securing  to  every  accnaed  pemn 

the  benefit  of  trial  by  Jury.'    The  legislature  were  furious,  «nd 

proceeded  to  impcacli  the  judges  for  disobeying  their  will.  'Bit 

'See  p.  272,  ante.  Tbe  Act  was  one  (or  (orolng  State  pi4)er  mriV 
Into  circulation  by  ImposlDg  a  peaalt;,  recoierable  on  BnmmarT  H>- 
vlcTlon  without  a  Jury,  on  whoever  sbould  refuse  to  itMm 
DO  tbe  same  terms  as  specie  tbe  bills  of  a  State-cbartered  bank.  N* 
qaestiDQ  of  the  United  States  CddbiUuUdq  could  arise,  Iiectuiae  it  iM 
not  yet  exist.  To  these  Rhode  Island  Judges  belong  the  credit  not  flktr 
Ot  bavlDg  resisted  a  reckless  multitude,  but  ot  having  Bet  tbe  Om  Si- 
ample  la  AmericBu  history  of  tbe  exercise  ot  a  aalutanr  filnrtf" 
Tbelr  declHloD  was  that  they  had  no  Jurisdiction. 
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tichment  failed,  but  the  judges  were  not  re-elected  bj  the 
iture  when  their  term  of  office  expired  at  the  eod  of  the 
and  were  replaced  by  a  more  subservient  bench,  which 
I      held  the  statute  valid.    In  Ohio,  the  legislature  passed  in  1805 
an  Act  which  Judge  Pease,  in  a  case  arising  under  it,  held  to 
be  repugnant  to  tlie  Constitution  of  Ohio,  as  well  as  to  the 
k      Federal  Constitution,  and  accordingly  declined  to  enforce.     In 
I      1808  he  and  another  judge  of  the  Supreme  Court  of  the  State 
I      who  had  concurred  with  hijn,  were  impeached  by  the  House 
before  the  Senate  of  Ohio,  hut  were  acquitted.     In  1871  the 
legislature  of  Illinois  passed  a  law,  intending  to  carry  out  a 
proWsion  of  the  Constitution  of  1870,  which  was  held  uncon- 
Btitutional  by  Judge  Lawrence,  greatly  to  the  disappointment 
of  tlie  farmers,  who  had  expected  valuable  results  from  it. 
He  was  not  impeached,  but  when  shortly  afterwards  he  sought 
re-election,  he  was  defeated  solely  on  the  ground  of  this  de- 
cision.'   These  instances  show  that  the  courts  have  had  to  fight 
for  their  freedom  in  the  discharge  of  the  duty  which  the  Con- 
stitutions throw  on  them.     But  the  paucity  of  such  conflicts 
shows  that  this  freedom  is  now  generally  recognised,  and  may 
be  deemed,  at  least  for  the  present,  to  be  placed  above  the 
storms  of  popular  passion." 

'I  quote  from  Mr  Kadle^'n  book  od  railroad  transportation  tthrougti 
Dr.  Httchcock'B  esHay  already  refprred  to)  the  tollowlDg  account  of  the 
circumstances:— "The  Consdtullcna!  Convention  of  lUlnolB  In  1870  made 
an  tmportaat  declaration  ooncernlng  State  control  of  railway  rates,  on 
the  baala  of  which  a  law  was  passed  In  1871  BBtabllshlng  a  system  ot 
maxima.  This  law  was  pronounced  unconstitutional  by  Judge  Law- 
rence. The  result  was  that  be  Immediately  afTerwards  tailed  ot  re- 
election, solely  on  tbls  ground.  The  defeat  of  Judge  Lawrence  ihowed 
the  true  Blgnlflcanee  of  the  rarmera'  movement  [tbe  so-called  Granger 
movemeall,  Tbey  were  concerned  In  aecuring  what  they  felt  to  ha 
their  rights,  and  were  unwilling  that  any  cooBtttutlocal  barrier  should 
be  made  to  defeat  the  popular  will.  They  bad  reached  the  point  where 
they  regarded  many  of  the  forms  of  law  as  mere  teebnicalltles.  They 
were  dangerouHly  near  the  point  where  revolutions  begin.  But  they 
did  not  pass  the  point.  The  law  of  1S13  avoided  tbe  Issue  ralaed  by 
Judge  Lawrence  against  that  of  1971.  Instead  of  directly  flzlog  max- 
ima, it  provided  that  rates  must  be  reasonable,  and  then  provided  for 
a.  commlEsion  to  Ox  reasonable  rates,"  The  courage  of  Judge  Lawrence 
waa  therefore  not  thrown  away;  It  coat  him  his  place,  but  It  served 
tbe  people  and  vindicated  the  law. 

There  have   or   pourae    been    other  Instances   In   which   Judgea   have 
been  Impeached  or  removed:   bul  1  am  here  dealing  only  with  those 
In  which  tbe  ground  of  complaint  woe  the  declaring  a  legislative 
-  o  be  Invalid. 
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It  will  be  seen  from  what  has  been  said  that  the  jodgn  *ff 
an  eseential  part  of  the  machineiy  of  State  gorenunaiL  But 
tbey  are  so  simply  as  judges,  and  not  as  invested  with  politkil 
powers  or  duties.  They  have  not  received,  an;  more  tfaaa  A; 
Federal  judges,  a  special  commtssion  to  restrain  tht*  t^kUltR 
or  pronounce  on  the  validity  of  its  act?.  There  i&  not  ■  wvi 
in  the  State  Constitutions,  any  more  ttian  in  the  Fedenl  Oo- 
Btitution,  conferring  any  sueh  right  upon  the  cottrts,  or  ii- 
deed  conferring  any  other  right  tiian  all  oonrts  of  law  nuit 
necessarily  enjoy.  When  they  declare  a  statute  anamtiDi- 
licoial  the}'  do  so  merely  in  their  ordinary-  function  of  a- 
poonding  the  law  of  the  State,  its  fundamental  law  as  *«11  at 
its  lawE  of  inferior  autliority,  just  as  an  En^lieh  judge  leigKi 
hold  an  order  made  by  the  Queen  in  Council  to  be  innh^ 
because  in  escees  of  the  powers  granted  by  the  Act  of  Padift- 
meat  under  which  it  was  made.  It  would  be  as  cleailj  Ite 
duty  of  an  English  county  court  judge  so  to  bold  aa  of  dit 
highest  court  of  appeal.  So  it  ie  the  duty  of  the  hmnUeBl 
American  State  judge  to  decide  on  the  con^tnttcaialit;  of  ■ 
statute. 

So  far  we  have  been  considering  restrictions  hnpoeed  on  <ltt 
competence  of  the  legislature,  or  on  the  methods  ot  its  |ii» 
cedure.  We  now  come  to  the  fourth  and  last  of  the  cfaB^ 
which  the  prudence  of  American  States  imposes.  It  is  a  my 
simple,  not  lo  say  naive,  one.  It  conzists  in  limiting  the  time 
daring  which  the  l^islatore  may  sit.  Formerly  these  bodJa 
eat,  tike  the  English  Parliament,  bo  long  as  they  had  bwiaoi 
to  do.  The  businen  seldom  took  long.  What  it  was  doK, 
the  farmers  and  lawyers  natoially  widied  to  go  bosMv  wi 
home  they  went.  But  when  the  clan  of  profe^iosal  pah- 
ticians  grew  up,  these  wholesome  tendencies  lort  their  pvnr 
over  a  eection  of  the  members.  Politics  was  their  basiBBii^ 
and  they  had  mme  other  to  call  them  back  to  the  ilisiiiiilii 
hearth.^  The;  had  even  a  DMitire  for  prolooging  the  aenuB, 
*Ike  BbcUA  FuUsBBit  tamma  the  umtemer  f  Be«ton  ta  rf» 
kwBj  ma  wUwmg  that  Is  the  ■titaeMh  ttatvrj  II  pAoed  mm  Act  that 
f  tansew  4b  deran  before  th*  tmt  of  nrtH- 
nber  leartBc  "Ithott  iha  ■ 
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because  they  prolonged  their  legislative  Balary,  which  was 
usually  paid  by  the  day.  Thus  it  became  the  Interest  of  the 
tax-payer  to  shorten  tlie  session.  His  interest,  howeyer,  was 
Gtill  stronger  in  cutting  short  tlie  jobs  and  improvident  be- 
stowal of  moneys  and  franchises  in  which  he  found  his  repre- 
sentatives employed.  Accordingly  twenty-two  States  have 
fixed  a  number  of  days  beyond  which  the  legislature  may  not 
sit.  Most  of  these  fix  it  absolutely;  but  a  few  prefer  the 
method  of  cutting  off  the  pay  of  their  legislators  after  the  pre- 
scribed number  of  days  has  expired,  so  that  if  they  do  eontinne 
to  devote  themselves  still  longer  to  the  work  of  law-making, 
their  virtue  shall  be  its  own  reward."  Experience  has,  how- 
ever, disclosed  a  danger  in  these  absolutely  limited  sessions. 
It  is  that  of  haste  and  recklessness  in  rushing  bills  through 
without  due  discussion.  Sometimes  it  happens  that  a  bill  in- 
troduced in  response  to  a  vehement  popular  demand  is  carried 
with  a  run  (so  to  speak),  because  the  time  for  considering  it 
cannot  be  extended,  whereas  longer  consideration  would  have 
disclosed  its  dangers.  An  ill-framed  railway  bill  was  thus 
lately  lost  in  tJie  Iowa  legislature  because  full  discussion  (there 
being  no  time-limit)  brought  out  its  weak  points.  Hence 
some  States  have  largely  extended  their  eeasions.'*  Thus  Cal- 
ifornia has  recently  lengthened  the  days  during  which  her 
legislators  may  receive  pay  from  GO  to  100;  and  Colorado  in 
1885  extended  the  maximum  of  her  session  from  40  to  90 
days,  also  raising  legislative  pay  from  $4  to  $7  per  diem. 

Jlany  recent  Constitutions  have  tried  another  and-probably 
a  better  expedient  than  that  of  limiting  the  length  of  sessions. 
They  have  made  sessions  less  frequent.     At  one  time  every 

"Thus  the  ConatUutlon  of  Oregon,  for  Instance,  gives  Us  msmberB  13 
B  day,  but  provides  that  they  shall  never  receive  more  than  fUO  in  3tl. 
thus  pracCically  llmltlns  the  scebIod  to  forty  days.  Texos  la  s  little 
more  liberal,  for  her  ConstltutloD  Is  content  to  reduce  tbc  pay  after 
efxtr  days  from  K  to  tS  per  day,  at  which  reduced  rate  member!  may 
sppurentl;  «o  on  as  Iodb  as  they  pleiae.  All  the  States  which  Ilx  a 
limit  or  time  are  Southern  and  n'estern,  except  PcGnsylvaiilB  and 
Maryland,  whose  legislatures  eenalnly  need  every  cbeok  that  can  be 
applied.  The  forty  days'  session  of  Georgia  may  be  extended  by  a  Iwo- 
Ihlrda  vote  of  an  absolute  mnjorlty  of  each  Hou?e. 

"I  give  what  I  have  been  able  lo  ascertain,  but  it  Is  difficult  In  Eu- 
rope to  discover  eiaclly  wbat  amendloeDts  have  bee  a  made  in  the  Oon- 
■tltutloni  of  the  States. 


TT-rTSHf  -7  3HJK  aiJj  ail!*  5x  7¥^  tbei*."    Wiiim  Ti»  jbs  la 


p?i""^y  :i:  zi^  fe^^rL  S-Tarf?  yrv^i  b£Tt  ft5:^«£B£  ii  to  lap  lai 
rf  in  ju£jcrtTEDni  :•:  Tie  zLLJafj  icffla  lit  teasimx^  iMr 

I  biT?  :*:fTTTT'i7ri^>:«£  rcmzTtr  iz.  ss'*1!i1l£  iitK  ikh  p-drif  a- 
uf  ±1*  Scci  :f  XiCiTftsin^  zi  oism'sc  s-  3.7  «iihit  if 

-Zi  l*f^:i5L;i':i-'*f  *rf»:iii?  bf-Li  lojj  rmnt  zl  feicr  tpbhs."^ 
T^  iitifrj.-jz.f  iefis.  1:  r<aiiscc:  ^ik:    ""Same-  a  Vjrm-trr* 

issr.     If  n  znr»:*:f.  r:  -irll  jiisf  ":iii£  i^r?,. 

sscsL^  £5  ^.'c^  .'if  "^jf  PxzTraziiw  :zi  ibfir  MsoSumasm.  of  ii»  doe- 
zrna^  :c  :ir::rj:i£:  iCL     rte  i2i^  5^  s  towt  watwi  lenk  for 
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with  the  symptoms  of  the  malady,  instead  of  striking  at  the 
root  of  the  malady  itself!'  Why  not  reform  the  legislatures 
by  inducing  good  men  to  enter  them,  and  keeping  a  more  eon- 
etantly  vigilant  public  opinion  fixed  upon  them?" 

The  answer  to  this  very  pertinent  (jueation  will  be  found  in 
the  chapters  of  Part  III.  which  follow.  I  will  only  bo  far  an- 
ticipate what  is  there  stated  as  to  observe  that  the  better  citi- 
zens have  found  it  so  diiRcult  and  troublesome  to  reform  the 
legislatures  that  they  Iiave  concluded  to  be  content  with  curing 
such  and  so  many  symptoms  as  they  can  find  medicines  for, 
and  waiting  to  see  in  what  new  direction  the  virus  will  work. 
"After  all,"  they  say,  "the  disease,  though  it  is  painfut  and 
vexing,  does  not  endanger  the  life  of  the  patient,  does  not  even 
diminieh  his  strength.  The  worst  that  the  legislatures  can  do 
is  to  waste  some  money,  and  try  some  foolish  experiments 
from  which  the  good  sense  of  the  people  wUl  presently  with- 
draw. Every  one  has  his  crosses  to  bear,  and  ours  are  com- 
paratively light."  All  which  is  true  enough,  but  ignores  one 
important  feature  in  the  situation,  viz.  the  fact  that  the  tre- 
mendous influence  exerted  by  wealth  and  the  misuse  of  public 
rights  permitted  to  capitalists,  and  especially  to  companies, 
have  created  among  the  masses  of  the  people  ideas  which  may 
break  out  in  demands  for  legislation  of  a  new  and  dangerous 
kind. 

The  survey  of  the  State  governments  which  we  have  now 
completed  suggests  several  reflections. 

One  of  these  is  that  the  political  importance  of  the  States  is 
no  longer  what  it  was  in  the  early  days  of  the  Republic. 
Although  the  States  have  grown  enormously  in  wealth  and 
population,  they  have  declined  relatively  to  the  central  gov- 
ernment. The  excellence  of  State  laws  and  the  merits  of  a 
State  administration  make  less  difference  to  the  inhabitants 
than  formerly,  because  the  hand  of  the  National  government 
is  more  frequently  felt.  The  questions  which  the  State  deals 
with,  largely  as  they  influence  the  welfare  of  the  citizen,  do 
not  touch  his  imagination  like  those  which  Congress  handles, 
because  the  latter  determine  the  relations  of  the  Republic  to 
the  rest  of  the  worldj  and  afEect  all  the  area  that  lies  between 
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the  two  oceans.  The  State  set  out  as  an  iaolated  and  self- 
flufficing  commonwealth.  It  is  now  merely  a  part  of  s  tir 
grander  whole,  which  seems  to  be  slowly  absorbing  its  fnne- 
tions  and  stunting  its  growth,  as  the  great  tree  etoDts  tit 
shrubs  over  which  its  spreading  boughs  have  begun  lo  ua 
their  shade. 

I  do  not  mean  to  say  that  the  i)eoplo  have  ceaeed  to  cait  to 
their  States;  far  from  it.  They  are  proud  of  their  Stats 
even  where  there  may  be  little  to  be  proud  of.  Tliat  paasiot- 
ate  love  of  competition  which  possesses  English -epeaking  mm. 
makes  them  eager  that  their  State  should  surpass,  in  the  aim- 
ber  of  the  clocks  it  makes,  the  boga  it  kills,  the  pumpkiian 
rears,  the  neighbouring  States,  that  their  particular  stw 
should  shine  at  least  as  brightly  as  the  other  forty-one  in  th° 
national  flag.  But  if  these  commonwealths  meant  to  their  cit- 
izens what  they  did  in  the  days  of  the  Revolution,  if  the}'  com- 
manded an  equal  measure  of  their  loyalty,  and  inBuenced  u 
largely  their  indiridual  welfare,  the  State  legislatures  wonU 
not  be  left  to  professionals  or  third-rate  men.  The  troth  ii 
that  the  State  has  shrivelled  up.  It  retains  it«  old  legal  po«- 
crs  over  the  citizens,  its  old  legal  rights  as  against  the  centtil 
government.  But  it  does  not  interest  its  citizens  as  it  on« 
did."  And  as  the  centra!  government  overshadows  it  in  one 
direction,  so  the  great  cities  have  encroached  upon  it  In  ui- 
other.  Tlie  population  of  a  single  city  is  sometimes  a  foortli 
or  a  fifth  part  of  the  whole  population  of  the  State ;  and  citj 
questions  interest  this  population  more  than  State  queetioBS 
do,  city  officials  have  begun  to  rival  or  even  to  dwarf  State 
officials. 

Observe,  however,  that  while  the  growth  of  the  Union  hat 
relatively  dwarfed  the  State,  the  absolute  increase  of  the  State 
in  population  has  changed  the  character  of  the  State  itselt 
In  1790  seven  of  the  thirteen  original  States  had  each  of  them 

"In  1782  Fisher  Aroes  wrote:  "InstCHil  of  TppUng  bb  a  DatjaD.  a  SU" 
Is  our  coumiT-  We  look  with  Indifference,  often  with  hatred.  leM.  «* 
aversion  to  the  other  States."— ITorfcf,  1.,  p.  113  (quoted  by  Von  Ha!»t> 
Even  In  ISll  Joaiah  Qulncy  said  In  CoDgresB:  "Sir.  I  oonfeu  It.  !'>' 
first  public  lovo  at  my  heart  Is  the  Commonwealth  or  MasHnchuirtr 
There  Is  my  flrealde:  there  ara  [he  tombs  of  my  ancestors, "—Pa lit ^ni 
jlmerican  Oratiimi,  I.,  p.  16S.    Ho  one  would  apeak  In  tbai  itrals  □o'- 


REMEDIES     FOR    THEIR     FAITLTS 


e06 


lees  than  300,000,  only  one  more  than  500,000  inhabitanta. 
Now  at  least  twenty-three  have  more  than  1,000,000,  and  six 
of  these  more  than  2,000,000.  We  must  expect  to  find  that, 
in  Bpite  of  railroads  and  telegraphs,  the  individual  citizens 
will  know  less  of  one  another,  wi!l  have  less  personal  acquaint- 
ance with  their  leading  men,  and  less  personal  interest  in  the 
affairs  of  the  community  than  in  the  old  days  when  the  State 
was  no  more  populous  than  an  English  county  like  Bedford  or 
Somerset.  Thus  the  special  advantages  of  local  government 
have  to  a  large  extent  vanished  from  the  American  States  of 
to-day.  They  are  local  bodies  in  the  sense  of  having  no  great 
imperial  interests  to  fire  men's  minds.  They  are  not  local  in 
the  sense  of  giving  their  members  a  familiar  knowledge  and 
a  lively  interest  in  the  management  of  their  affairs.  Hamil- 
ton may  have  been  right  in  thinking  that  the  large  States 
ought  to  be  subdivided."  At  any  rate  it  is  to  this  want  of 
direct  local  interest  on  the  part  of  the  people  that  some  of  the 
faults  of  their  legislatures  may  be  ascribed. 

The  chief  lesson  which  a  study  of  the  more  vicious  among 
the  State  legislature  teaches,  is  that  power  does  not  necessarily 
bring  responsibility  in  its  train.  I  sliould  be  ashamed  to  write 
down  so  bald  a  platitude,  were  it  not  tliat  it  is  one  of  those- 
platitudes  which  are  constantly  forgotten  or  ignored.  People 
who  kTiow  well  enough  that,  in  private  life,  wealth  or  rank  or 
any  other  kind  of  power  is  as  likely  to  mar  a  man  as  to  make 
him,  to  lower  as  to  raise  his  sense  of  duty,  have  nevertheless 
contracted  the  habit  of  talking  as  if  human  nature  changed 
when  it  entered  public  life,  as  if  the  mere  possession  of  public 
functions,  whether  of  voting  or  of  legislating,  tended  of  itself 
to  secure  their  proper  exercise.  We  know  tliat  power  does  not 
purify  men  in  despotic  governments,  but  we  talk  as  if  it  did  so 
in  free  governments.  Every  one  would  of  course  admit,  if 
the  point  were  put  flatly  to  him,  that  power  alone  is  not 


"On  tbe  Dlher  hand  t  have  hesrd  It  areued  that 
SttleB  Id  which  the  mlachleTauB  action  of  tbe  i 
dty  IB  held  in  check  by  tbe  steadier  rural  votere 
been  subdivided,  the  BubdlvlElon  wblcb  happened 
city  wouia  lie  at  Che  merer  o(  this  multitude. 

HamiltoD'a  rsBBan  Beems  to  have  been  a  fear  that  the  States 
be  too  Btraag  (or  Che  National  government. 


Buch  States  bad 
contain  the  great 
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enough,  but  that  there  must  be  added  to  power,  in  the  case 
of  the  voter,  a  direct  interest  in  the  choice  of  ^ood  men,  in 
the  case  of  the  legislator,  responsibility  to  the  voters,  in  the 
case  of  both,  a  measure  of  enlightenment  and  honour.  What 
the  legislature^  of  the  worst  States  show  is  not  merely  the  need 
for  the  existence  of  a  sound  public  opinion,  for  such  a  public 
opinion  exists,  but  the  need  for  methods  by  which  it  can  be 
brought  into  efficient  action  upon  representatives,  who,  if 
they  are  left  to  themselves,  and  are  not  individually  persons 
with  a  sense  of  honour  and  a  character  to  lose,  will  be  at  least 
as  bad  in  public  life  as  they  could  be  in  private.  The  greainess 
of  the  scale  on  which  they  act,  and  of  the  material  interestB 
they  control,  will  do  little  to  inspire  them.  New  York  and 
Pennsylvania  are  by  far  the  largest  and  wealthiest  States  in 
the  Union.  Their  legislatures  are  confessedly  among  &e 
worst. 


CHAPTER  XLVI 
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In  the  last  preceding  chapters  I  have  attempted  to  describe 
first  the  structure  of  the  machinery  of  State  governments,  and 
then  this  machinery  in  motion  as  well  as  at  rest, — that  is  to 
say.  the  actual  working  of  the  various  departments  in  their 
relations  to  one  another.  We  may  now  ask.  What  is  the  mo- 
tive power  which  seta  and  keeps  these  wheels  and  pistons  go- 
ing?    IVhat  is  the  steam  that  drives  the  machine? 

The  steam  is  supplied  by  the  political  parties.  In  speak- 
ing of  the  parties  I  must,  to  some  slight  extent,  anticipate 
what  will  be  more  fully  explained  in  Part  III.;  but  it  seems 
worth  while  to  incur  this  inconvenience  for  the  sake  of  bring- 
ing together  all  that  refers  specially  to  the  States,  and  of  com- 
pleting the  picture  of  their  political  life.' 

The  States  evidently  present  some  singular  conditions  for 
the  development  of  a  party  system.  They  are  self-governing 
communities  with  large  legislative  and  administrative  powers, 
existing  inside  a  much  greater  community  of  which  they  are 
for  many  purposes  independent.  They  must  have  parties, 
and  this  community,  tlie  Federal  Union,  has  also  parties. 
What  ia  the  relation  of  the  one  set  of  parties  to  the  other? 

There  are  three  kinds  of  relations  possible,  viz. — 

Each  State  might  have  a  party  of  its  own,  entirely  uncon- 
nected with  the  national  parties,  but  created  by  State  isaues — 
i.e.  advocating  or  opposing  measures  which  fall  within  the  ex- 
clusive competence  of  the  State. 

'Many  readere  may  Bod  11  better  to  skip  this  chapter  until  they  have 
read  thase  which  fonow  IChapIors  Ljn.-L.VI,)  upon  the  hlBtorr,  tenets, 
ajti  preHSDt  coodltlon  at  the  great  natlon&l  parties. 
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Each  State  might  have  parties  which,  while  hiaei  't 
State  ieeaes,  were  influenced  by  the  national  parties,  indift 
some  sort  of  affiliation  with  the  latter. 

The  parties  in  each  State  might  be  merely  local  suhdimiHU 
of  the  national  parties,  the  national  isaues  and  organizatioiu 
swallowing  up,  or  rather  pushing  aside,  the  State  issnee  sod 
tlie  organizations  formed  to  deal  with  them. 

The  nature  of  the  State  governments  would  lead  OB  to  is* 
pcct  to  find  the  first  of  these  relations  existing.  The  epbot 
of  the  State  is  different,  some  few  topics  of  concurrent  juriB- 
diction  excepted,  from  that  of  the  Xational  govemment 
What  the  State  can  deal  with,  the  National  government  can- 
not touch.  What  the  National  government  can  deal  with  lieg 
beyond  the  province  of  the  State.  The  State  governor  and 
legislature  are  elected  without  relation  to  the  President  and 
Congress,  and  when  elected  have  nothing  to  do  with  tioa 
authorities.  Hence  a  question  fit  to  be  debated  and  voted 
upon  in  Congress  can  seldom  be  a  question  fit  to  be  al» 
debated  and  voted  upon  in  a  State  legislature,  and  the  partj 
formed  for  advocating  its  passage  through  Congreea  will  ham 
no  scope  for  similar  action  within  a  State,  while  on  the  otiui 
hand  a  State  party,  seeking  to  carry  some  State  law,  will 
have  no  motive  for  approaching  Congress,  which  can  neitJier 
lielp  it  nor  hurt  it.  The  great  questions  which  have  divided 
the  Union  since  its  foundation,  and  on  which  national  parties 
have  been  based,  have  been  questions  of  foreign  policy,  of  the 
creation  of  a  national  bank,  of  a  protective  tariflf,  of  the  exten- 
sion of  slavery,  of  the  reconstruction  of  the  South  after  the 
war.  With  none  of  these  had  a  State  legislature  any  title  to 
deal;  all  lay  within  the  Federal  sphere.  So  at  this  moment 
the  questions  of  currency  and  of  the  disposal  of  the  sorplns. 
which  are  among  the  most  important  questions  before  the 
fountry,  are  outside  the  province  of  the  State  governmentB. 
We  might  tlierefore  expect  tliat  the  State  parties  would  be  a« 
distinct  from  the  national  parties  as  are  the  State  governments 
from  the  Federal. 

The  contrary  has  happened.  The  national  parties  have 
engulfed  the  State  parties,     The  latter  have  disappeared  abso- 
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lutely  as  independent  bodies,  and  survive  merely  as  branches 
of  the  national  parties,  working  each  in  its  own  State  for  the 
tenets  and  purposes  which  a  national  party  profesBes  and 
seeks  to  attain.  So  much  is  this  the  case  that  one  may  say 
that  a  State  party  has  rarely  any  marked  local  colour,  that  it 
is  seldom  and  then  but  slightly  the  result  of  a  compromise  be- 
tween State  ispues  aod  national  issueB,  such  as  I  have  indi- 
cated in  suggesting  the  second  form  of  possible  relation.  The 
national  issues  have  thrown  matters  of  State  competence  en- 
tirely into  the  shade,  and  have  done  so  almost  from  the  founda- 
tion of  the  Republic.  The  local  parties  which  existed  in  1789 
in  most  or  all  of  the  States  were  soon  absorbed  into  the  Fed- 
eralists and  Democratic  Republicans  who  sprang  into  life  after 
the  adoption  of  the  Federal  Constitution. 

The  results  of  this  phenomenon  have  been  so  important  that 
we  may  stop  to  examine  its  causes. 

Within  four  years  from  their  origin,  the  strife  of  the  two 
great  national  parties  became  intense  over  the  whole  Union. 
From  1TJ)3  till  1S15  grave  issues  of  foreign  policy,  complicated 
with  issues  of  domestic  policy,  stirred  men  to  fierce  passion 
and  strenuous  effort.  State  business,  being  more  common- 
piace,  escituig  less  feeling,  awakening  no  interest  outside  State 
boundaries,  fell  into  the  background.  The  leaders  who  won 
fame  and  followers  were  national  leaders;  and  a  leader  came 
to  care  for  his  influence  within  his  State  chiefly  as  a  means  ot 
gaining  strength  in  the  wider  national  field.  Even  so  rest- 
lessly active  and  versatile  a  people  as  the  Americans  cannot 
feel  warmly  about  two  sets  of  diverse  interests  at  the  same 
time,  cannot  create  and  work  simultaneously  two  distinct  and 
unconnected  party  organizations.  The  State,  therefore,  had, 
to  use  the  transatlantic  phrase,  "to  take  the  back  scat."  Be- 
fore 1815  the  process  was  complete;  the  dividing  lines  between 
parties  in  every  State  were  those  drawn  by  national  questions. 
And  from  183?  down  to  1877  tlic  renewed  keenness  of  party 
warfare  kept  these  parties  constantly  on  the  stretch,  and 
forced  them  to  use  all  the  support  they  could  win  in  a  State 
for  the  purposes  of  the  national  struggle. 

There  was  one  way  in  which  predominance  in  a  State  could 
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be  BO  directly  used.  The  Federal  senators  are  choseo  by  ftt 
State  legislatures.  The  party  therefore  which  gains  a  mft' 
jority  in  the  State  legislature  gains  two  seats  in  the  siitallff 
and  more  powerful  branch  of  Congress,  As  parties  in  Coo- 
gresB  are  generally  pretty  equally  balanced,  this  adraDtage 
is  well  worth  fighting  for,  and  is  a  constant  spur  to  the  efforts 
of  national  politicians  to  carry  the  State  elections  in  a  partien- 
lar  State.  Besides,  in  America,  above  all  countriee,  nothing 
succeeds  like  saccess ;  and  in  each  State  the  party  which  rti- 
ries  the  State  elections  is  held  likely  to  carry  the  electione  for 
the  national  House  of  Representatives,  and  for  the  President 
also. 

Moreover,  there  are  the  offices.  The  Federal  offices  in  each 
State  are  very  numerous.  They  are  in  the  gift  of  whichever 
national  party  happens  to  be  in  power,  i.e.  counts  among  its 
members  the  President  for  tlie  time  being.  He  beetows  than 
upon  those  who  in  each  State  have  worked  hardest  for  the 
national  party  there.  Thus  the  influence  of  Washington  snd 
its  presiding  deities  is  everywhere  felt,  and  even  the  paitr 
which  is  in  a  minority  in  a  particular  State,  and  therefore 
loses  its  sliare  of  the  State  offices,  is  cheered  and  fed  by  mor- 
sels of  patronage  from  the  national  table.  The  national  par- 
ties are  in  fact  all-pervasive,  and  leave  little  room  for  the 
growth  of  any  other  groupings  or  organizations.  A  poffily 
State  party,  indifferent  to  national  issues,  would,  if  it  were 
started  now,  have  no  support  from  outside,  would  have  few 
posts  to  bestow,  because  the  State  offices  are  neither  numerons 
nor  well  paid,  could  have  no  pledge  of  permanence  such  as  the 
vast  mechanism  of  the  national  parties  provides,  wonJd  offer 
little  prospect  of  aiding  its  leaders  to  win  wealth  or  fame  b 
the  wider  theatre  of  Congress. 

Accordingly  the  national  parties  have  complete  possession  of 
tlie  field.  In  every  State  from  Maine  to  Texas  all  State  elec- 
tions for  the  governorship  and  other  offices  are  fought  on  their 
lines :  all  State  legislatures  are  divided  into  members  belong- 
ing to  one  or  other  of  them.  Every  trial  of  strength  in  a  Statr 
election  is  assumed  to  presage  a  similar  result  in  a  national 
election.    Every  State  office  is  deemed  as  fitting  a  rewanl  Ux 
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Bervieea  to  the  national  party  aa  for  services  in  State  coatestB, 
In  fact  the  whole  machinery  is  worked  esactly  as  if  the  State 
were  merely  a  subdivision  of  the  Union  for  electoral  purpoBes. 
Vet  nearly  all  the  questions  which  come  before  State  legisla- 
tures have  nothing  whatever  to  do  with  the  tenets  of  the  na- 
tional parties,  while  votes  of  State  legislatiiree,  except  in  re- 
spect of  the  choice  of  senators,  can  neither  advance  nor  retard 
the  progress  of  any  cause  which  lies  within  the  competence  of 
Congress. 

How  has  this  system  affected  the  working  of  the  State  gov- 
ernments, and  especially  of  their  legislatures  ? 

It  has  prevented  the  growtli  within  a  State  of  State  partiea 
addressing  themselves  to  the  questions  which  belong  to  its  I^- 
islature,  and  really  affect  its  welfare. 

The  natural  source  of  a  party  is  a  common  belief,  a  common 
aim  and  purpose.  For  this  men  league  themselves  together, 
and  agree  to  act  in  concert.  A  State  party  ought  therefore  to 
be  formed  out  of  persons  wlio  desire  the  State  to  do  some- 
thing, or  not  to  do  it;  to  pass  such  and  such  a  law,  to  grant 
money  to  such  and  such  an  object.  It  is,  however,  formed 
with  reference  to  no  sucli  aim  or  purpose,  but  to  matters  which 
the  State  cannot  influence.  Hence  a  singular  unreality  in 
the  State  parties.  In  the  legislatures  as  well  as  through  tlie 
electoral  districts  they  cohere  very  closely.  But  this  cohesion 
is  of  no  service  or  significance  for  nine-tenths  of  the  questions 
that  come  before  the  l^slature  for  its  decision,  seeing  that 
such  questions  are  not  touched  by  thi?  platform  of  either  party. 
Party,  therefore,  does  not  fulfil  its  legitimate  ends.  It  does 
uot  produce  the  co-operation  of  leaders  in  preparing,  of  fol- 
lowers in  supporting,  a  measure  or  line  of  policy.  It  does  not 
secure  the  keen  criticism  by  either  side  of  the  measures  or 
policy  advocated  by  the  other.  It  is  an  artificial  aggregation 
of  persons  linked  together  for  purposes  unconnected  with  the 
work  they  have  to  do. 

This  state  of  things  may  seem  to  possess  the  advantage  of 
permitting  questions  to  he  considered  on  their  merits,  apart 
from  that  spirit  of  faction  which  in  England,  for  instance, 
disposee  the  men  on  one  side  to  reject  a  proposal  of  the  other 
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side  on  the  score,  not  of  its  demerits,  but  of  the  quarter  it 
proceeds  from.  Such  an  advantage  would  oertainlj  exist  if 
members  were  elected  to  the  State  legislatures  irrei^ectiTe  of 
party,  if  the  practice  was  to  look  out  for  good  men  who  would 
manage  State  business  prudently  and  pass  useful  laws.  Thi!, 
however^  is  not  the  practice.  The  strength  of  the  natioml 
parties  prevents  it.  Every  member  is  elected  as  a  party  nun; 
and  the  experiment  of  legislatures  working  without  parties 
has  as  little  chance  of  being  tried  in  the  several  States  as  in 
Congress  itself.  There  is  yet  another  benefit  which  the  plan 
seems  to  promise.  The  State  legislatures  may  seem  a  narrov 
sphere  for  an  enterprising  genius,  and  their  work  uninterest- 
ing to  a  superior  mind.  But  if  they  lead  into  the  larger  field 
of  national  politics,  if  distinction  in  them  op^is  the  door  to  a 
fame  and  power  extending  over  the  country,  able  men  will  seek 
to  enter  and  to  shine  in  the  legislatures  of  the  States.  TliiB 
is  the  same  argument  as  is  used  by  those  who  defend  the  prae- 
tice,  now  general  in  England,  of  fighting  municipal  and  o&er 
local  elections  on  party  lines.  Better  men,  it  is  said,  are  glad 
to  enter  the  town  councils  than  could  otherwise  be  induced  to 
do  so,  because  in  doing  so  they  serve  the  party,  and  establish  a 
claim  on  it,  they  commend  themselves  to  their  fellow-citizens 
as  fit  candidates  for  Parliament.  The  possible  loss  of  not  get- 
ting a  good  set  of  town  councillors  irrespective  of  party  lines 
is  thought  to  be  more  than  compensated  by  the  certain  gain 
of  men  whose  ambition  would  overlook  a  town  council,  were 
it  not  thus  made  a  stage  in  their  political  career.  This  case 
is  the  more  like  that  of  America  because  these  English  munici- 
pal bodies  have  rarely  anything  to  do  with  the  issues  that 
divide  the  two  great  English  parties.  Men  are  elected  to  then 
as  Tories  or  Liberals  whose  Toryism  or  Liberalism  is  utterly 
indifferent  so  far  as  the  business  of  the  council  goes. 

Whether  or  no  this  reasoning  be  sound  as  regards  England, 
I  doubt  if  the  American  legislatures  gain  in  efficiency  by  hav- 
ing only  party  men  in  them,  and  whether  the  elections  would 
be  any  worse  cared  for  if  party  was  a  secondary  idea  in  the 
voters'  minds.  Already  these  elections  are  entirely  in  the 
hands  of  party  managers,  and  the  people  have  little  say  in  the 


STATE     POLITICS 

matter.  Experience  in  a  State  legislature  certainly  gives  a 
politician  good  chances  of  seeing  behind  the  scenee,  and  makes 
him  familiar  with  the  methods  enipioyed  by  professionals. 
But  it  atlords  few  opportunities  for  distinction  in  the  higher 
walks  of  public  life,  and  it  is  as  likely  to  lower  as  to  raise  hia 
aptitude  for  them.  However,  a  good  many  men  find  their 
way  into  Congress  through  the  State  legislatures — though  it 
is  no  longer  the  rule  that  persons  chosen  Federal  senators  by 
those  bodlea  must  have  sen'ed  in  them — and  perhaps  the  aver- 
age capacity  of  members  is  kept  up  by  tlie  presence  of  persons 
who  seek  to  use  the  State  legislature  as  a  stepping-stone  to 
something  further.  The  question  is  purely  speculative.  Party 
has  dominated  and  will  dominate  all  State  elections.  Under 
existing  conditions  the  thing  cannot  be  otherwise. 

It  is,  however,  obviously  impossible  to  treat  as  party  matters 
many  of  tlie  questions  that  come  before  the  legislatures.  Local 
and  personal  bills,  which,  it  will  be  remembered,  occupy  by  far 
the  larger  part  of  the  time  and  labours  of  these  bodies,  do  not 
fall  within  party  lines  at  all.  The  only  difference  the  party 
syetem  makes  to  them  is  that  a  party  leader  who  takes  up  such 
a  bill  has  exceptional  facilities  for  putting  it  through,  and  that 
a  district  which  returns  a  member  belonging  to  tlie  majority 
Iiae  some  advantage  when  trying  to  secure  a  benefit  for  itself. 
It  is  the  same  with  appropriations  of  State  funds  to  any  local 
purpose.  Members  use  their  party  influence  and  party  afBlia- 
tions ;  but  the  advocacy  of  such  schemes  and  opposition  to 
them  have  comparatively  little  to  do  with  party  divisions,  and 
it  constantly  happens  that  men  of  both  parties  are  found  com- 
bining to  carry  some  project  by  which  they  or  their  constit- 
uents will  gain.  Of  course  the  less  reputable  a  member  is, 
the  more  apt  will  he  be  to  enter  into  "rings"  which  have  noth- 
ing to  do  with  politics  in  their  proper  sense,  the  more  ready  to 
scheme  with  any  trickster,  to  whichever  party  he  adheres.  Of 
s  belonging  to  what  may  be  called  genuine  legislation, 
mproving  the  general  law  and  administra- 
tion of  the  State,  some  are  so  remote  from  any  party  issue, 
and  BO  unlikely  to  enure  to  the  credit  of  either  party,  that 
they  are  considered  on  their  merits.     A  bill,  for  instance,  for 
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improving  the  State  lunatic  asylums,  or  forbidding  lotteries, 
or  restricting  the  freedom  of  divorce,  would  have  nothing 
either  to  hope  or  to  fear  from  party  action.  It  wonld  be  in- 
troduced by  some  member  who  desired  reform  for  its  own  sake, 
and  would  be  passed  if  this  member,  having  convinced  the 
more  enlightened  among  his  colleagues  that  it  would  do  good, 
or  his  colleagues  generally  that  the  people  wished  it,  coidd 
overcome  the  difficulties  which  the  pressure  of  a  crowd  of 
competing  bills  is  sure  to  place  in  its  way.  Other  public 
measures,  however,  may  excite  popular  feeling,  may  be  de- 
manded by  one  class  or  section  of  opinion  and  resisted  by  an- 
other. Bills  dealing  with  the  sale  of  intoxicants,  or  regulating 
the  hours  of  labour,  or  attacking  railway  companies,  or  pro- 
hibiting the  sale  of  oleomargarine  as  butter,  are  matters  of 
such  keen  interest  to  some  one  section  of  the  population,  that 
a  party  will  gain  support  from  many  citizens  bv  espousing 
them,  and  may  possibly  estrange  others.  Hence,  though  such 
bills  have  rarely  any  connection  with  the  tenets  of  either 
party,  it  is  worth  the  while  of  a  party  to  win  votes  by  throw- 
ing its  weight  for  or  against  them,  according  as  it  judges  that 
there  is  more  to  gain  by  taking  the  one  course  or  the  other. 
In  the  case  of  oleomargarine,  for  instance,  there  is  clearly 
more  to  be  gained  by  supporting  than  by  opposing,  because  the 
farmers,  especially  in  the  agricultural  North- West,  constitute 
a  much  stronger  vote  than  any  persons  who  could  suffer  by 
restricting  the  sale  of  the  substance.  We  should  accordingly 
expect  to  find,  and  should  find,  both  parties  competing  for  the 
honour  of  passing  such  a  bill.  There  would  be  a  race  between 
a  number  of  members,  anxious  to  gain  credit  for  themselves 
and  their  friends.  Intoxicants  open  up  a  more  diflBcult  prob- 
lem. Strong  as  the  Prohibitionists  and  local  option  men  are 
in  all  the  northern  and  western,  as  well  as  in  some  of  the 
pouthem  States,  the  Germans,  not  to  speak  of  the  Irish  and 
the  liquor  dealers,  are  in  many  States  also  so  strong,  and  so 
fond  of  their  beer,  that  it  is  a  hazardous  thing  for  a  party  to 
hoist  the  anti-liquor  flag.  Accordingly  both  parties  are  apt  to 
fence  with  this  question.  Speaking  broadly,  therefore,  theee 
questions  of  general  State  legislation  are  not  party  questions, 
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though  liable  at  any  moment  to  become  so,  if  one  or  other 
party  takea  them  up. 

Is  there  then  no  Buch  thing  as  a  real  State  party,  agitating 
or  working  solely  within  State  limits,  and  inecribing  on  its 
banner  a  principle  or  project  which  State  legislation  eaa 
advance  ? 

Such  a  party  does  eometimes  arise.  In  California,  for  in- 
Btanee,  there  has  long  been  a  strong  feeling  against  the  Chi- 
nese, and  a  desire  to  exclude  them.  Both  Republicans  and 
Democrats  were  affected  by  the  feeling,  and  fell  in  with  it. 
But  there  sprang  up  ten  or  fifteen  years  ago  a  third  party, 
which  claimed  to  be  specially  "anti-Mongolian,"  while  also 
attacking  capitalists  and  lailwaj-s ;  and  it  lasted  for  some  time, 
confusing  the  politics  of  the  State.  Questions  affecting  the 
canals  of  the  State  became  at  one  time  a  powerful  factor  in 
the  parties  of  New  York.  In  Virginia  the  question  of  repu- 
diating the  State  debt  gave  birth  a  few  years  ago  to  a  party 
which  called  itself  the  "Readjusters,"  and  by  the  help  of  negro 
votes  carried  the  State  at  several  elections.  In  some  of  the 
N'orth-Westem  States  the  farmers  associated  themselves  in 
societies  called  "Granges,"  purporting  to  be  formed  for  the 
promotion  of  agriculture,  and  created  a  Granger  party,  which 
secured  drastic  legislation  against  the  railroad  companies  and 
other  Bo-called  monopolists.  And  in  most  States  there  now 
exists  an  active  Prohibitionist  party,  which  agitates  for  the 
strengthening  and  better  enforcement  of  laws  restricting  or 
forbidding  tlie  sale  of  iutosicants.  It  deems  itself  also  a  na- 
tional party,  since  it  has  an  organization  which  covers  a  great 
part  of  the  Union,  But  its  operations  are  far  more  active  in 
the  States,  because  the  liquor  traffic  belongs  to  State  legisla- 
tion.' Since,  however,  it  can  rarelv  secure  many  members  in 
a  State  legislature,  it  acts  chiefly  by  influencing  the  existing 
parties,  and  frightening  them  into  pretending  to  meet  ita 
wishes. 

All  these  groups  or  factions  were  or  are  associated  on  the 

basis  of  some  doctrine  or  practical  proposal  which  they  put 

'Coneres9    hai   o!   cource    power    lo    Impose,    and   has   Imposed,   an 

excise  upon  liquor,  but  this  1h  (bt  from  meGtice  ibe  demonde  ol  the 

tempertmcs  part;. 
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forward.  But  it  aometimoB  also  happeiiB  that,  w-ithout  any  sodi 
basis,  a  party  is  formed  in  a.  State  inside  one  of  the  ngaiai 
national  parties ;  or,  in  other  words,  that  the  national  partj  in 
the  State  splits  up  into  two  factions,  probably  more  embittered 
against  each  other  than  against  the  other  regular  party.  Snch 
State  factions,  for  they  hardly  deserve  to  be  called  partiw, 
generally  arise  from,  or  soon  become  coloured  hy,  the  rivslria 
of  leaders,  each  of  whom  draws  a  certain  number  of  politieiani 
with  him.  New  York  is  the  State  that  has  seen  most  of  them; 
and  in  it  they  have  tended  of  late  years  to  grow  more  di»- 
tinctly  personal.  The  Htmkers  and  Baruburners  who  divided 
the  Democratic  party  forty  years  ago,  and  subsequently  passed 
into  the  "Hards"  and  the  "Softs,"  began  in  genuine  differ- 
ences of  opinion  about  canal  management  and  otiier  State 
questions.'  The  "Stalwart"  and  "Half-breed"  pections  of  the 
Republican  party  in  the  satiio  State,  whose  hitter  feuda  amused 
the  country  a  few  years  ago,  were  mere  factions,  each  at- 
tached to  a  lender,  or  group  of  leaders,  but  without  distinctive 
principles. 

It  will  be  seen  from  this  fact,  as  well  as  from  others  given 
in  the  preceding  chapter,  that  the  dignity  and  magnitude  of 
State  politics  have  declined.  They  have  become  more  pacific 
in  methods,  but  less  Berioua  and  more  personal  in  their  aims. 
In  old  days  the  State  had  real  political  struggles,  in  which 
men  sometimes  took  up  arras.  Tliere  was  a  rebellion  in  Massa- 
chusetts in  K8G-8'!',  which  it  needed  some  smart  fighting  to 
put  dovra,  and  anotlier  in  Rhode  Island  in  18i2,  due  to  thedi»- 
content  of  the  ma8.?es  with  the  then  existing  ConstitutioiL' 

The  naiTieB  of  tlieB»  tftetfona.  the  chanees  ihejr  pas«  tbrouKh,  and  tlw 
war  la  irblch  thej'  IDimedlalelT  K^t  iQVOlved  with  tbe  ambltioiu  v3 
snllpathloH  of  particular  leaders,  recall  the  tacliaaa  In  tbe  Itallaa 
dtloB  of  the  Ihirteenlh  Bad  tourteenth  ccnturlPB.  auoh  aa  the  VkKe 
and  Black  Guclfs  of  Florence  In  tbe  time  of  Daole. 

*!□  tbese  mlalBture  tlvll  wars  there  wob  a  tendenc;  for  tbe  city  folk 
to  be  on  ooe  aide  and  the  agrlculturlits  on  tbe  other,  &  pbenomeDos 
which  naa  observed  lone  a^o  IQ  Greece,  where  the  arUlocratlc  pan? 
lived  Id  [ho  city  and  the  poor  Id  tbe  fields.  In  the  alith  cealury  B.C. 
tbe  oligarchic  poet  Tbcognla  mourned  over  tbe  degradatloa  of  political 
Hie  which  bad  followed  tbe  Intrusion  of  the  country  churls.  The  boa- 
tlUty  of  iho  urban  and  rural  population  Bomeilmea  recurs  Id  8wlti«r- 
land.  The  couDtry  people  of  tbe  canton  of  Basil  fought  a  bloody  battta 
some  years  aso  with  the  people  ot  the  city,  and  the  little  commoil- 
wealth  had  to  be  subdivided  Into  two.  Basil  City  and  Basil  CaaD^^^^ 
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The  battles  of  this  generation  are  fought  at  the  polling- 
booths,  though  Bometimee  won  is  Ihe  room&  where  the  votes 
are  counted  by  partisan  officiais.  That  heads  are  counted 
instead  of  being  broken  is  no  doubt  an  i  mprov«nent.  But 
these  struggles  do  not  always  stir  tlie  blood  of  the  people  as 
those  of  the  old  time  did;  they  seem  to  evoke  less  pntriotic 
interest  in  the  State,  less  public  spirit  for  securing  her  good 
government. 

This  change  does  not  necessarily  indicate  a  feebler  sense  of 
political  duty.  It  ia  due  to  that  shrivelling  up  of  the  State 
to  which  I  referred  in  last  chapter.  A  century  ago  the  State 
was  a  commonwealth  comparable  to  an  Italian  republic  like 
Bologna  or  Siena,  or  one  of  the  German  free  imperial  cities  of 
the  middle  ages,  to  Liibeck,  for  instance,  or  to  Nlirnberg, 
which,  though  it  formed  part  of  the  Empire,  had  a  genuine 
and  vigorous  political  life  of  its  own,  in  which  the  faiths, 
hopes,  passions  of  the  citizens  were  involved.  Nowadays  the 
facilities  of  communication,  the  movements  of  trade,  the  un- 
precedented diffusion  of  literature,  and,  perhaps  not  least,  the 
dominance  of  the  great  national  parties,  whose  full  tide 
swells  all  the  creeks  and  inlets  of  a  State  no  less  than 
the  mid-channel  of  national  politics  at  Washington,  "have 
drawn  the  minds  of  the  masses  as  well  as  of  the  more 
enlightened  citizens  away  from  the  State  legislatures, 
whose  functions  have  come  to  seem  trivial  and  their 
strifes  petty. 

In  saying  this  I  do  not  mean  to  withdraw  or  modify  what 
was  said,  in  an  earlier  chapter,  of  the  greatness  of  an  Ameri- 
can State,  and  the  attachment  of  its  inhabitants  to  it.  Those 
propositions  are,  I  believe,  true  of  a  State  as  compared  to  any 
local  division  of  any  European  country,  the  cantons  of  Switz- 
erland excepted.  I  am  here  speakinsr  of  a  State  as  com- 
pared with  the  nation,  and  of  men's  feelings  towards  their 
State  to-day  as  compared  with  the  feelings  of  a  century  ago, 
I  am,  moreover,  speaking  not  so  much  of  sentimental  loyaltv 
to  the  State,  considered  as  a  whole,  for  this  is  still  strong. 
but  of  the  practical  interest  taken  in  its  government  Even 
ID  Great  Britain  many  a  man  is  proud  of  hie  city,  of  Edin- 
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'burgh  aay,  or  of  Manchester,  who  takes  only  the 
interest  in  the  management  bf  ita  current  business. 

There  ia  indeed  some  resemblance  between  the  attitaii 
the  inhabitants  of  a  great  English  town  towards  their  mnnici' 
pat  government  and  that  of  the  people  of  a  State  to  their  Stat* 
government.  The  proceedings  of  English  town  councils  at 
little  followed  or  regarded  either  by  the  wealthier  or  lint 
poorer  residents.  The  humble  voter  does  not  know  or  cat 
who  is  mayor.  The  head  of  a  great  mercantile  house  nevft 
thinks  of  offering  himself  for  such  a  post.  In  London  the  Mel- 
ropolitan  Board  of  Works  raised  and  spent  a  vast  revenne; 
but  its  discussions  were  commented  on  in  the  newspapers  on!; 
four  or  five  times  a  year,  and  very  few  persons  of  good  sociii 
Btanding  were  trf  be  found  among  its  members,  Allowiug  for 
the  contrast  between  the  English  bodies,  with  their  stnetly 
limited  powers,  and  the  immense  competence  of  an  Americso 
State  legislature,  this  English  phenomenon  is  sufficiently  !ik* 
those  of  America  to  be  worth  taking  as  an  illustration. 

We  may  accordingly  say  that  the  average  American  voter, 
belonging  to  the  labouring  or  farming  or  shopkeeping  class, 
troubles  himself  little  about  the  conduct  of  State  busine^ 
He  votes  the  party  ticket  at  elections  as  a  good  party  man.  and 
is  pleased  when  his  party  wins.  When  a  question  comes  np 
which  interests  him,  like  that  of  canal  management,  or  the 
regulation  of  railway  rates,  or  a  limitation  of  the  hours  flf 
labour,  he  is  eager  to  use  his  vote,  and  watches  what  passes  is 
the  legislature.  He  is  sometimes  escited  over  a  contest  fbt 
the  governorship,  and  if  the  candidate  of  the  other  put?  it 
a  stronger  and  more  honest  man,  may  possibly  desert  hi! 
party  on  that  one  issue.  But  in  ordinary  limes  he  does  not 
follow  the  proceedings  of  the  legislature,  as  indeed  how  could 
he  ?  seeing  that  they  are  most  scantily  reported.  The  politia 
which  he  reads  by  preference  are  national  politics;  and  es- 
pecially whatever  touches  the  next  presidential  election.  In 
State  contests  that  which  chiefly  fixes  his  attrition  is  fte 
influence  of  a  State  victory  on  an  approaching  natiotul 
contest. 

The  more  educated  and  thoughtful  citizen,  especisll;  at 
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!  New  York  and  Pennsylvania,  is  apt  to  be 
s  Eordidne^  of  many  State  politicians  and  the 
He  regards  Albany  and  Harrisburg  much 
as  he  regards  a  wasps'  nest  in  one  of  the  trees  of  his  suburban 
garden.  The  insects  eat  his  fruit,  and  may  sting  his  chil- 
dren; but  it  is  too  mucli  trouble  to  set  up  a  ladder  and  try  to 
reach  them.  Some  public-spirited  young  men  have,  however, 
thrown  thenischus  into  the  muddy  whirlpool  of  the  New  York 
legislature,  chiefly  for  the  sake  of  carrying  Acts  for  the  better 
government  of  cities.  If  their  tenacity  proves  equal  to  their 
courage,  they  will  gain  in  time  the  active  support  of  those  who 
have  hitherto  stood  aloof,  regarding  State  politics  as  a  squab- 
ble over  offices  and  Jobs.  But  the  prevalence  of  the  rule  that 
a  man  tan  be  elected  only  in  the  district  where  he  livesi,  ren- 
ders it  difScult  to  create  a  reforming  party  in  a  legislature, 
60  the  men  who,  instead  of  shrugging  their  shoulders,  put 
them  to  the  wheel,  generally  prefer  to  carry  their  energies  into 
the  field  of  national  politics,  thinking  that  larger  and  swifter 
results  are  to  be  obtained  there,  because  victories  achieved  in 
and  through  the  National  government  have  an  immediate 
moral  influence  upon  many  States  at  once,  whereas  reforms  in 
New  York  make  no  groat  difference  to  Pennsylvania  or  Ohio, 
A  European  observer,  pv-mpnthetic  with  the  aims  of  the  re- 
formers, is  inclined  to  think  that  the  battle  for  honest  gov- 
ernment ought  to  be  fought  everywhere,  in  State  legislatures 
and  city  councils  as  well  as  in  the  national  elections  and  in  tie 
press,  and  is  at  first  surprised  that  so  much  effort  should  be 
needed  to  secure  what  all  good  citizens,  to  whichever  party 
they  belong,  might  be  eipected  to  work  for.  But  he  would  be 
indeed  a  self-confident  European  who  should  fancy  he  had  dis- 
covered anything  which  had  not  already  occurred  to  his 
shrewd  American  friends,  and  the  longer  such  an  observer 
studies  the  problem,  the  better  does  he  learn  to  appreciate 
the  difficulties  which  the  system  of  party  organization,  which 
I  must  presently  proceed  to  describe,  throws  in  the  way  of  alt 
reforming  efforts. 


CHAPTER  XLVn 

THE  TERRITORIES 

Of  the  3,501,404  square  miles  which  constitute  the  area  of 
the  United  States,  2,400,670  are  included  within  the  boundB 
of  the  forty-two  States  whose  government  has  been  described 
in  the  last  preceding  chapters.  The  1,100,734  square  miles 
which  remain  fall  into  the  three  following  divisions : 

Five  organized  Territories,  viz.,  Wyoming,  Idaho^  Utah,  Ari- 
zona, New  Mexico,  499,435  square  miles. 
Two  unorganized  Territories,  viz., 

Alaska       ....  531,409        do. 

Indian  Territory  W.  of  Arkansas  .  69,830        do. 

The  Federal  district  of  Columbia     .  70       do. 

Of  these  the  three  latter  may  be  dismissed  in  a  word  or 
two.  The  District  of  Columbia  is  a  piece  of  land  set  apart  to 
contain  the  city  of  Washington,  which  is  the  seat  of  the  Fed- 
eral government.  It  is  governed  by  three  commissioners  ap- 
pointed by  the  President,  and  has  no  local  legislature  nor 
municipal  government,  the  only  legislative  authority  being 
Congress. 

Alaska  (population  in  1880,  30,178,  of  whom  392  were 
whites)  and  the  Indian  Territory  are  also  under  the  direct  au- 
thority of  officers  appointed  by  the  President  and  of  laws 
passed  by  Congress.  Both  are  chiefly  inhabited  by  Indian 
tribes,  some  of  which,  however,  in  the  Indian  Territory,  and 
particularly  the  Cherokees,  have  made  considerable  progress 
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in  ciinlization.*  Neither  region  is  likely  for  a  long  time  to 
come  to  receive  regular  political  institution b. 

Until  188il,  the  organized  TerritorieB,  eight  in  number, 
formed  a  broad  belt  of  comitry  estending  from  Canada  on  the 
north  to  Mexico  on  the  south,  and  separating  the  States  of 
the  MiseiBsippi  valley  from  those  of  the  Paeiiic  slope.  In  that 
year  CongreBs  passed  Acta  under  which  three  of  them  became 
entitled  to  be  admitted  as  States;  and  these  three  have  now 
(October,  1889)  enacted  ConstitutionB  and  thereby  organized 
theniseives  as  States.  I  therefore  apeak  of  them  aa  being 
already  the  four  States  of  N.  Dakota,  S.  Dakota,  Montana,  and 
Washington.  The  tive  Territories  which  remain  require  some 
description,  because  they  present  an  interesting  form  of  auton- 
omy or  local  Belf-government,  differing  from  that  which  exists 
in  the  several  States,  and  in  some  points  more  akin  to  that  of 
the  self-governing  colonies  of  Great  Britain.  This  form  has  in 
each  Territory  been  created  by  Federal  statutes,  beginning 
with  the  great  Ordinance  for  the  Government  of  the  Territory 
of  the  United  States  north-west  of  tlie  River  Ohio,  passed  by 
the  Congress  of  the  Confederation  in  1787.  Since  that  year 
many  Territories  have  been  organized  under  different  statutes 
and  on  different  plans  out  of  tlic  western  dominions  of  the 
United  States,  under  the  general  power  conferred  upon  Con- 
gress by  the  Federal  Constitution  (Art.  iv.,  §  3) :  and  all  but 
the  above-mentioned  five  have  now  become  States.  At  first 
local  legislative  power  was  vested  in  the  Governor  and  the 
judges;  it  is  now  e.\erciaed  by  an  elective  legislature.  The 
present  organization  of  these  five  is  in  most  respects  identical; 
and  in  describing  it  I  shall  ignore  minor  differences. 

The  fundamental  law  of  every  Territory,  as  of  every  State, 

'Tberp  are  Ave  eivlliied  tribes  In  this  territory,  Cherokeea,  Choc- 
tB«a,  ChlckAsawE.  Creeks,  aad  SemliialeB.  '-E:ach  tribe  maoageE  Ha 
own  BiTaIrs  under  a  conBtllutlon  modelled  upon  tbaC  or  the  United 
SEHteB.  Each  has  a  commoD  school  Brstem,  Including  BchoolB  (or  ad- 
vanced lastructlOD,  all  Bupporl>d  by  tbe  Indians  tbemselvefl.  Tbe  aseot 
of  the  National  Indian  Defence  Asaoclatlon  says  that  there  Is  not  Is 
the  Cherokee  Nation  a  Blngle  Indian  of  either  Bex  over  Olteen  years  at 
SKB  who  cannot  read  or  write,"— Jtepur(  of  the  f'.  S.  Commiiiaiuner  of 
Xdueallon,  IS86.  The  total  population  of  the  Indian  Territory  1b  esti- 
mated at  from  B0,DO0  to  TE,DOD;  the  total  number  ot  tribal  Indians  In 
the  Uolled  States  (excluding  Alaska)  al  260.000.  bSBldea  66,iDT  noD- 
tribal  (cenaus  of  18SD), 
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is  the  Federal  Constitution ;  but  whereas  everj'  State  hw  *!■ 
its  own  popularly  enacted  State  Constitution,  the  Tenitori* 
are  not  regulated  h  v  any  sLniilar  iiiBtrmneiits,  which  for  ibai 
are  replaced  by  the  Federal  statutea  CEtablishing  their  gown- 
ment  and  prescribing  its  form.  However,  some  Territoris 
have  created  a  sort  of  rudimentary  constitution  by  enaetiiig* 
Bill  of  Rights.' 

In  every  Territory,  as  in  every  State,  the  executive,  l^i^ 
live,  and  judicial  departments  are  kept  dietinct.  The  Esani- 
tive  consists  of  a  governor  appointed  for  four  years  br  tta 
President  of  the  United  Steitea,  with  the  consent  of  the  SfOiit, 
and  removable  by  the  President,  together  with  a  Becret»n- 
treasurer,  auditor,  and  usually  also  a  superintendent  of  pnblk 
instruction,  and  a  librarian.  Tlie  governor  commands  tk 
militia,  and  has  a  veto  upon  the  acts  of  the  legislature,  which, 
however,  may  (except  in  Utah  and  Arizona)  be  overridai  ij 
a  two-thirds  majority  in  each  house.  He  is  responsible  to  b 
Federal  government,  and  reports  yearly  to  the  President  <■ 
the  condition  of  the  Territory,  often  making  his  report  a  sort 
of  prospectus  in  which  the  advantages  \vhicli  his  dominions 
offer  to  intending  immigrants  are  fondly  set  forth.  He  also 
sends  a  message  to  the  iegislatiire  at  the  beginning  of  esci 
session.  Important  as  the  post  of  Governor  is,  it  is  oflw 
bestowed  as  a  mere  piece  of  party  patronage,  with  no  grai 
regard  to  the  fitness  of  the  appointee. 

The  Legislature  is  composed  of  two  Houses,  a  Conncil  of 
twelve  persons,  and  a  House  of  Representatives  of  twenty-fom 
persons,  elected  by  districts.  Each  is  elected  by  the  votere  rf 
the  Territory  for  two  years,  and  sita  only  once  in  that  pcri»l 
The  session  is  limited  (by  Federal  statutes)  to  sixty  d»v¥, 
and  the  salary  of  a  member  is  $4  per  day.  The  Hooses  wort 
much  like  those  in  the  States,  doing  the  bulk  of  their  busiiuK 
by  standing  committees,  and  frequently  suspending  their  rnlM 
to  run  measures  through  with  little  or  no  debate.  The  elec- 
toral franchise  is  left  to  be  fixed  by  Territorial  statute,  bol 


s  U  a  apecles  or  rlsldUy. 
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.  Federal  statutes  preseribe  that  every  member  shall  be  reaideot 
.   in  the  district  he  represents.     The  sphere  of  legislation  ai- 
,  lowed  to  the  legislature  is  wide,  indeed  practically  as  wide  as 
[  that  enjoyed  by  the  legislature  of  a  State,  but  subject  to  cer- 
■  tain  Federal  restrictions.'     It  is  subject  also  to  the  still  more 
important  right  of  Congress  to  annul  or  modify  by  its  own 
statutes  any  Territorial  act.     In  some  Territories  every  act 
must  be  submitted  to  Congress  for  its  approval,  and,  if  disap- 
proved, is  of  no  effect;  in  others  submission  is  not  required. 
But  in  all  Congress  may  exercise  without  stint  its  power  to 
override  the  statutes  passed  by  a  Territorial  legislature,  ae 
the  British  Parliament  may  override  tliose  of  a  self-governing 
colony.     This  power  is  not  largely  or  often  exercised.     The 
most  remarkable  instance  has  been  furnished  by  Utah,  where 
congressional  legislation  has  had  a  hard  fight  in  breaking 
down  polygamy,  finding  it  necessary  even  to  impose  a  test 
oath  upon  voters. 

The  Judiciary  consists  of  three  or  more  judges  of  a  Supreme 
Court,  appointed  for  four  years  by  the  President,  with  the 
consent  of  the  Senate  (salary  $3000).  together  with  a  U.S. 
district  attorney  and  a  U.S.  marshal.  The  law  they  admin- 
ister is  partly  Federal,  all  Federal  statutes  being  construed  to 
take  effect,  where  properly  applicable,  in  the  Territories,  part- 
ly local,  created  in  each  Territory  by  its  own  statutes :  and 
appeals,  where  the  siun  in  dispute  is  above  a  certain  value,  go 
to  the  Supreme  Federal  Court.  Although  these  courts  are 
created  by  Congress  in  pursuance  of  its  general  sovereignty — 
they  do  not  fall  within  the  provisions  of  the  Constitution  for 
a  Federal  judiciary — the  Territorial  legislature  is  allowed  to 

'Reyiaed  Stalutes  of  U.  S.  of  1878,  1  ISBl.— "The  legjalaUve  power  ot 
every  Terrllorj'  shall  eitend  to  all  rlehltul  BUbJeota  ot  Icstalatloa  not 
IncODBlatent  with  the  Conetltutlaii  and  lawa  of  tbe  United  Statea. 
But  DO  law  shall  be  paSBed   (oterterlng  with  Ihe  primary   disposal  of 

the  soU;  no  tai  shall  be  Impi      '         ' .  -.   . 

nor  shall  the  lands  or  other  ] 
than  the  laJida  or  othor  prop 

t  1889.— "The  legislative  ae 

Beneral  laeorporatiou  acts,  pi 
Kother'  for  varioua  Induatrla: 
resirlcllona  have  been  Itapoai 
Acts  ot  1B8G,  chap.  81B,  (  S. 


^mbliea  of  the  several  Territories  shall 
especial  privileges,  but  they  may.  by 
mil  persons  to  associate  tberoBelves  to- 
and  benevolent  purposes  speelBed.  Other 
I  by  subsequent  otatules.    See  espeejally 
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regulate  their  practice  and  procedure.     The  expenseB  of  T»- 
ritorial  governments  are  borne  by  the  Federal  treasury. 

The  Territories  send  neither  senators  nor  repreeentatirts  to 
Congress,  nor  do  they  take  part  in  presidential  elections.  TIk 
House  of  Representatives,  under  a  statute,  admits  a  del^tt 
from  each  of  them  to  sit  and  speak,  but  of  course  not  to  vole, 
because  the  right  of  voting  in  Congress  depends  on  the  Fed- 
eral Constitution.  The  position  of  a  citizen  in  a  Territorj  i* 
therefore  a  peculiar  one.  What  may  be  called  his  printt 
or  passive  citizenship  is  complete :  he  has  all  the  immunitief 
and  benefits  wliich  any  other  American  citizen  enjoys.  Bnt 
the  public  or  active  side  is  wanting,  bo  far  as  the  Nstioail 
government  is  concerned,  although  complete  for  local  plI^ 
poaes.  He  is  in  the  position  of  an  Australian  subject  of  tlx 
British  Crown,  who  has  full  British  citizenship  as  respece 
private  civil  rights,  and  a  share  in  the  government  of  his  o»n 
colony,  but  does  not  participate  in  the  government  of  the  Brit- 
ish empire  at  large.*  It  may  seem  inconsistent  with  princi- 
ple that  citizens  should  be  taxed  by  a  government  in  whow 
legislature  they  are  not  represented;  but  the  practical  objeo- 
tions  to  giving  the  full  rights  of  States  to  these  comparative- 
ly rude  communities  outweigh  any  such  theoretical  difficulties 
It  must  moreover  be  remembered  that  a  Territory,  which  mir 
be  called  an  inchoate  or  rudimentary  State,  looks  forward  W 
mplete  State.  When  its  population  becomes  equl 
in  average  congressioual  district,  its  claim  to  be 
B  a  State  is  strong,  and  in  the  absence  of  s]>eci&: 
will  be  granted.  Congress,  however,  has  abadule 
discretion  in  the  matter,  and  often  uses  its  discretion  nndsr 
party  political  motives.  Nevada  was  admitted  to  be  a  Stale 
when  its  population  was  only  about  20,000.  It  subsequenUy 
rose  (o  62,000,  but  has  now  declined  to  about  40,000.  Utih 
and  New  Mexico,  the  former  with  143,963,  the  latter  witli 
119,565  inhabitants,  at  the  last  census  (1880),  have  be«i  re- 
fused admission,  the  population  of  the  latter  being  largely  of 
Mexican  blood,  while  the  former  is  deemed,  on  account  of  tti 


become  a 
to  that  of  D 
admitted  f 
objections 
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strength  and  peculiar  institutions  of  the  Monuon  Church,  not 
fit  for  that  emancipation  from  the  tutelage  of  Congress  which 
its  erection  into  n  State  would  confer.  When  Congress  re- 
eolvea  to  turn  a  Territory  into  a  State,  it  nsnally  passes  an 
enabling  act,  under  which  the  inhabitants  elect  a  Constitu- 
tional Convention,  which  frames  a  draft  constitution;  and 
when  this  has  been  submitted  to  and  accepted  by  the  voters  of 
tlie  Territory,  tlie  act  of  Congress  takes  effect ;  the  Territory 
is  transformed  into  a  State,  and  proceeds  to  send  its  senators 
and  ropresen  tat  ires  to  Congress  in  the  usual  way.  The 
enabling  act  may  prescribe  conditions  to  be  fulfilled  by  the 
State  constitution,  but  cannot  legally  narrow  the  right  which 
the  citizens  of  the  newly-formed  State  will  enjoy  of  snbse- 
(jnently  modifying  that  instrument  in  any  way  not  incon- 
sistent with  the  provisions  of  the  Federal  Constitution. 

The  arrangements  above  described  seem  to  work  well.  Self- 
government  is  practically  enjoyed  by  the  Territories,  despite 
the  supreme  authority  of  Congress,  just  as  it  is  enjoyed  by 
Canada  and  the  Australian  colonies  of  Great  Britain  despite 
the  legal  right  of  the  British  Parliament  to  legislate  for  every 
part  of  the  Queen's  dominions.  The  want  of  a  voice  in  Con- 
greas  and  presidential  elections,  and  the  fact  that  the  gover- 
nor is  set  over  them  by  an  external  power,  arc  not  felt  to  be 
jiractical  grievances,  partly  of  course  because  these  young 
communities  are  too  small  and  too  mach  absorbed  in  the  work 
of  developing  the  country  to  be  keenly  interested  in  national 
politics.  Their  local  political  life  much  resembles  that  of  the 
newer  Western  Slates.  Both  Democrats  and  Republicans 
have  their  regular  party  organizations,  but  the  business  of  a 
Territorial  legislature  gives  little  opportunity  for  any  real 
political  controversies,  though  abundant  opportunities  for 
local  jobbing. 

Before  we  pass  away  from  the  Territories,  it  may  be  proper 
to  eay  a  few  words  regarding  the  character  and  probable  fu- 
ture as  well  of  the  three  which  are  now  passing  into  States  as 
of  the  five  which  remain,  and  out  of  which  several  new  Statea 
will  ultimately  be  shaped. 

The  largest,  the  most  populous,  and  in  every  way  the  most 
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advanced  is  Dakota  (now  forming  itaelf  into  the  States  rf 
North  Dakota  and  Soutli  Dakota)  which  lies  west  of  Minnfr 
Bota,  and  south  of  the  Canadian  province  of  Manitoba.  Its 
area  is  147,700  square  miles,  greater  than  that  of  Prussia,  ind 
much  greater  than  that  of  the  United  Kingdom  (120,500 
square  miles).  Its  eastern  and  southern  parta  are  becoming 
rapidly  filled  hy  an  intelligent  farming  population,  largely 
Scandinavian  in  blood.  PosaesBing  a  vast  area  of  undulatin? 
prairie  land,  well  fitted  for  wheat  erops,  and  at  least  the  east- 
em  part  of  which  receives  enough  rain  to  make  tillage  easy 
without  irrigation,  the  two  Dakotas  are  evidentlj-  destined  tt 
be  among  the  wealthiest  and  most  powerful  commonwealth! 
in  the  Union. 

Montana  has  an  enormous  area  (145,310  square  miles),  but 
much  of  it  eoneists  of  bare  mountains  or  thin  and  scarcfij 
profitable  forest.  There  are,  however,  so  many  rich  val!er< 
and  such  an  abimdanee  of  ranching  land,  not  to  speak  of  ihf 
valuable  mines,  tliat  the  still  ecanty  population  will  soon  be 
large  in  some  districta.  In  others,  however,  it  must  king 
remain  so  sparse  that  the  policy  of  admitting  this  rast  re- 
gion at  present  to  the  full  rights  of  a  State  may  seem  opai 
lo  question. 

Washington,  situated  on  the  shores  of  the  Pacific  between 
Oregon  and  British  Columbia,  had  a  much  stronger  claim 
than  Jlontana,  and  is  fully  tit  for  the  rank  of  a  self-govemin? 
State.  That  part  of  it  which  lies  west  of  Cascade  Range  hss 
a  moist  and  equable  climate,  much  resembling  the  climate  of 
western  England,  though  somewhat  leas  variable.  Many  of 
the  familiar  genera  and  even  species  of  British  plants  reappear 
on  its  liillsides.  The  forests  are  by  far  the  finest  which  the 
United  States  possess,  and  will,  though  they  are  beine  sadij 
squandered,  remain  a  source  of  wealth  for  a  century  or  more 
to  come.  I  have  travelled  through  many  miles  of  woodland 
where  nearly  every  tree  was  over  250  feet  high.  The  eastern 
half  of  the  Territory,  lying  on  the  inland  side  of  the  moaur 
tains,  is  very  much  drier,  and  with  greater  extremes  of  hMt 
and  cold ;  but  it  is  in  parts  extremely  fertile.  To  all  appear- 
ance Washington,  which  had  in  1880  a  population  of  75^S_ 


having  more  tlian  trebled  since  ISTO,  will  by  the  end  of  this 
century  have  at  least  800,000. 

Tlie  Territories  of  Wyoming  and  Idaho,  which  He  to  the 
Bouth  of  Montana  and  are  traverBed  by  a  number  of  lofty 
ranges  belonging  to  the  Rocky  Mountain  syetein,  have  com- 
paratively little  agricultural  land,  and  even  Uieir  pastoral 
tracts  suffer  from  the  extreme  dryness  of  tlie  diiuate.  There 
are,  however,  ricli  mineral  deposits,  especially  in  Idaho;  there 
are  in  some  places  extensive  forests,  though  of  trees  inferior 
in  size  to  those  of  the  Pacific  coast.  The  population  of  these 
Territories  will  tliereforc  continue  to  increase  rapidly,  es- 
pecially when  the  fertile  lands  of  Dakota  have  been  filled  up.» 
But  that  population  is  likely  to  remain  much  less  dense,  and 
less  stable  in  its  character,  than  the  Dakotas.  It  may  there- 
fore be  doubted  whether  either  of  them  will  be  admitted  as  a 
State  for  many  years  to  come. 

Utah  was,  before  the  arrival  of  the  Mormons  in  1848,  a 
desert,  and  indeed  an  arid  desert,  whose  lower  grounds  were 
covered  with  that  growth  of  alkaline  plants  which  the  Ameri- 
cans call  sage-brush."  Tlie  patient  labour  of  the  Saints,  di- 
rected, at  least  during  the  pontificate  of  Brighani  Young,  by 
an  able  and  vigilant  autocracy,  has  transformed  the  tracts 
lying  along  the  banks  of  streams  into  fertile  grain,  vegetable 
and  fruit  farms.  The  water  which  descends  from  the  moun- 
tains is  turned  over  the  level  ground;  the  alkaline  substances 
are  soon  washed  out  of  the  soil,  and  nothing  more  than  irriga- 
tion is  needed  to  produce  excellent  crops.  After  this  process 
had  advanced  some  way  the  discovery  of  rich  silver  mines 
drew  in  a  swarm  of  Gentile  colonists,  and  the  non-Mormon 
population  of  some  districts  is  now  considerable.  As  Utah 
had  in  1880,  144,000  inhabitants,  it  would  long  ago  have  been 
admitted  as  a  State  but  for  the  desire  of  Congress  lo  retain 
complete    legislative    control,    and    thereby    to    stamp    out 


}  these 


had  oalj  aboul.  53.000  people  between 


The  a 


)o-ca1ied  sage-bruab  planls  are  Dot  specleB  of  wbal  In  Eogland 
Is  called  Base  (Salvia),  but  moBtly  belong  Lo  the  order  tompoaiUD. 
which  la  iinuBually  strong  in  America.  Something  like  a  third  □(  Ihe 
total  phmDosamout  geaerii  ol  (be  United  Slat«s  bftve  baep  eBtluated  to 
balons  to  It, 
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polygamy.  This  object  seems  at  last  not  unlikely  to  be  t^- 
tained^  and  although  much  of  the  Tenitoiy  is  likely  to  Te*Dain 
barren  and  uninhabited,  enough  is  fit  for  tillage  tnd  f'tr 
dairy-farming  to  give  it  a  prospect  of  supporting  a  large  set- 
tled population. 

New  Mexico,  with  an  area  larger  than  the  United  Kingdom 
(population  in  1880,  120,000),  is  still  largely  peopled  by 
Indo-Spanish  Mexicans,^  who  speak  Spanish,  and  are  obnoos- 
ly  ill  fitted  for  the  self-government  which  organization  is  i 
State  implies.  Water  is  too  scarce  and  the  eoil  too  hilly  to 
make  agriculture  generally  available.  The  same  remark  ap- 
plies to  Arizona,  the  sides  of  whose  splendid  mountain  gronps 
are  barren,  and  most  of  whose  plains  support  only  a  scanty 
vegetation.  Both  Territories  are  rich  in  minerals,  but  a  min- 
ing population  is  not  only  apt  to  be  disorderly,  but  is  fluctu- 
ating, moving  from  camp  to  camp  as  richer  deposits  are  dis- 
covered or  old  veins  worked  out.  It  seems  doubtful,  there- 
fore, whether  any  one  of  the  four  miuing  and  ranching  Terri- 
tories (viz.  Idaho,  Wyoming,  New  Mexico,  Arizona)  is  likely 
to  be  formed  into  a  State  at  any  presently  assignable  date. 
The  time  must  come  when  the  increase  of  population  in  the 
region  immediately  to  the  east  of  the  Rocky  Mountains  will 
turn  a  fuller  stream  of  immigration  into  these  less  promising 
regions,  and  bring  under  irrigation  culture  large  tracts  which 
are  now  not  worth  working.  No  one  can  yet  say  when  that 
time  will  arrive.  Till  it  arrives  it  will  be  for  the  benefit  of 
these  Territories  themselves  that  thev  should  remain  content 
with  that  limited  and  qualified  form  of  self-government  which 
they  now  enjoy,  and  under  which  they  can  practically  legislate 
for  their  own  peculiar  conditions  with  sufiBcient  freedom. 

Europeans  may,  however,  ask  why  the  theory  of  American 
democracy,  which  deems  all  citizens  entitled  to  a  voice  in  the 
National  government,  should  not  at  least  so  far  prevail  as  to 
give  the  inhabitants  of  the  Territories  the  right  of  suffrage  in 
congressional  and  presidential  elections.  'TDoes  not,^'  he  may 
say,  "the  fact  that  each  sends  a  delegate,  though  a  voteless 

^Tbere  are  also  about  10,000  Indians,  some  of  them  settled  and  com- 
paratively civilized.  It  is  here  that  the  so-called  "pueblos"  are  found. 
80  interesting  to  the  ethnologist. 
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,  to  the  House  of  HopvoEentatives  and  two  delegates 
to  the  National  Nominating  CoiiventicmB  (to  be  hereafter  de- 
scribed) imply  thai  tlic  unenfranchised  position  of  the  resi- 
dents in  a  Territory  is  felt  to  he  indefensible  in  theory?" 

This  is  true.  If  it  wero  possible  under  the  Federal  Consti- 
tntion  to  admit  Territorial  residents  to  active  Federal  citizen- 
ship—that is  to  say,  to  Federal  sntfroge — admitted  they  would 
be.  But  the  Union  is  a  union  of  States.  It  knows  no  repre- 
sentatives in  Congress,  no  electors  for  the  Presidency,  except 
those  chosen  in  States  by  State  voters.  The  only  means  of 
granting  Federal  suffrage  to  citizens  in  a  Territory  would  be 
lo  turn  the  Territory  into  a  State.  This  would  confer  a 
power  of  self-government,  guaranteed  by  the  Federal  Consti- 
tution, for  which  the  Territory  might  be  still  unQt.  But  it 
would  do  still  more.  It  would  entitle  this  possil;ly  small  and 
rude  corcmunity  to  send  two  senators  to  the  Federal  Senate 
who  would  there  have  as  much  weight  as  the  two  eenators 
from  New  York  with  its  six  millions  of  people.  This  is  a  re- 
sult from  which  Congress  may  fairly  recoil.  And  a  practical 
iliuBtration  of  the  evils  to  be  feared  has  been  afforded  by  the 
ease  of  Nevada,  a  State  whose  inhabitants  number  only  about 
40.000,  and  which  is  really  a  group  of  bumt-out  mining 
camps.  Its  population  is  obviously  unworthy  of  the  privilege 
of  sending  two  men  to  the  Senate,  and  has  in  fact  allowed 
itself  to  sink,  for  political  purposes,  into  a  sort  of  rotten 
borough  which  can  be  controlled  or  purchased  by  the  leaders 
of  a  Silver  Ring.  It  would  evidently  have  been  better  to 
allow  Nevada  to  remain  in  the  condition  of  a  Territory  till  a 
large  settled  and  orderly  community  hod  occupied  her  sur- 
face, which  is  at  present  a  parched  and  dismal  desert,  in  which 
the  streams  descending  from  the  eastern  slope  of  the  Sierra 
Nevada  soon  lose  themselves  in  lakes  or  marshes.  On  a  re- 
view of  the  wliole  matter  it  may  safely  be  said  that  the  Amer- 
ican scheme  of  Territorial  government,  though  it  suffers  from 
the  occasional  incompetence  of  the  governor,  and  is  incon- 
sistent with  democratic  theory,  has  in  practice  worked  well, 
and  gives  little  ground  for  discontent  even  to  the  inhabitants 
■  of  the  Territories  themselves. 


CHAPTER  XLTIII 


LOCAL  GOVERNMENT 

This  is  the  place  for  an  account  of  local  government  in  flie 
United  States,  because  it  is  a  matter  regukt«d  not  by  Fedenl 
law  but  by  tbe  aeveral  States  and  Territories,  each  of  whid 
establishes  such  loeal  authorities,  rural  and  urban,  as  the  peo- 
ple of  the  State  or  Territory  desire,  and  invests  them  with  thf 
requisite  powers.  But  this  very  fact  indicates  the  innnensitj 
of  the  subject.  Each  State  has  its  awn  Eystem  of  local  aieu 
and  autliorities,  created  and  worked  under  its  own  laws ;  anJ 
though  those  systems  agree  in  many  points,  they  differ  in  s) 
many  others,  tliat  a  whole  volume  would  lie  needed  to  gire 
even  a  suniniary  i-iew  of  their  peculiarities.  All  I  can  here 
attempt  is  to  distinguish  the  leading  types  of  local  govern- 
ment to  be  found  iu  the  T^nited  States,  to  describe  the  promi- 
nent features  of  each  t>po,  and  to  explain  the  ioflnenoe  wliidi 
the  large  scope  and  popular  character  of  local  admintstntko 
exercise  upon  the  general  life  and  well-being  of  the  Amerieni 
people. 

Three  types  of  rural  local  government  are  discemiUe  B 
America.  The  first  is  characterized  by  its  unit,  the  Town  Dt 
Township,  and  exists  in  the  pix  New  Eiiwland  States.  Tht 
second  is  characterized  by  a  much  larger  unit,  the  county, 
and  prevails  in  the  southern  States.  Tlie  third  combmn 
some  features  of  the  first  with  some  of  the  second,  and  nuy 
be  called  the  mixed  system.  It  is  found,  under  a  considerf- 
ble  variety  of  forms,  in  the  middle  and  north-western  States- 
The  differences  of  these  three  types  are  interesting,  not  only 
because  of  the  practical  instruction  they  afford,  but  also  he- 


LOCAL    GOVBRNHBNT 

cause  thej  spring  from  original  differences  in  the  character   . 
of  the  colonists  who  settled  along  tiie  American  coast,  and  in 
the  conditions  under  which  the  communities  tliere  founded 
were  developed. 

The  first  New  England  settlers  were  Puritans  in  religion, 
and  sometimes  inclined  to  republicanism  in  politics.  They 
were  largely  townsfolk,  accustomed  to  municipal  life  and  to 
vestry  meetings.  They  planted  their  tiny  communities  along 
the  seashore  and  the  banks  of  rivers,  enclosing  them  with 
stockades  for  protection  against  the  warlike  Indians.  Each 
was  obliged  to  Ire  self-sufficing,  because  divided  by  rocks  and 
woods  from  the  others.  Each  had  its  common  pasture  on 
which  the  inhabitauts  turned  out  their  cattle,  and  which 
officers  were  elected  to  manage.  Each  was  a  religious  as  well 
as  a  civil  body  politic,  gathered  round  the  church  as  its  centre ; 
and  the  equality  which  prevailed  in  the  congregation  prevailed 
also  in  civil  affairs,  tlie  whole  community  meeting  under  a 
president  or  moderator  to  discuss  affairs  of  common  interest. 
Each  such  settlement  was  called  a  Town,  or  Township,  and 
was  in  fact  a  miniature  commonwealth,  exercising  a  practical 
sovereignty  over  the  property  and  persons  of  its  members — 
for  there  was  as  yet  no  State,  and  tlie  distant  home  govern- 
ment scarcely  cared  to  interfere — ^but  exercising  it  on  thor- 
oughly democratic  principles.  Its  centre  was  a  group  of 
dwellings,  often  surrounded  by  a  fence  or  wall,  but  it  included 
a  rural  area  of  several  square  miles,  over  which  farmhouses 
and  clusters  of  houses  began  to  spring  up  when  the  Indians 
retired.  The  name  "town"  covered  tlie  whole  of  this  area, 
which  was  never  too  large  for  all  the  inhabitants  to  come  to- 
gether to  a  central  place  of  meeting.  This  town  organization 
remained  strong  and  close,  the  colonists  being  men  of  narrow 
means,  and  held  together  in  each  settlement  by  the  needs  of 
defence.  And  though  presently  the  towns  became  aggregated 
into  counties,  and  the  legislature  and  governor,  first  of  the 
whole  colony,  and,  after  HTC,  of  the  State,  began  to  exert 
their  superior  authority,  the  towns  (which,  be  it  remembered, 
remained  rural  communities,  making  up  the  ii-hole  area  of  the 
State)  held  their  ground,  and  are  to  this  day  the  true  units  of 
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political  life  in  New  England,  the  solid  foundation  of  lU: 
well-coTOpacted  structure  of  self-government  which  Europeaa 
philosophers  have  admired  and  the  new  States  of  the  West 
have  sought  to  reproduce.  Till  1821'  the  towns  were  the  only 
political  corporate  hodiea  in  MaasachuH^tts,  and  till  1857  thej 
formed,  as  they  stUl  form  in  Connecticut,  tiie  basis  of  repre- 
sentation in  her  Assembly,  each  town,  however  email,  retom- 
ing  at  least  one  member.  Much  of  that  robust,  if  somewhal 
narrow,  localism  which  characterizes  the  representative  fj£- 
teni  of  America  ia  due  to  this  originallj'  distinct  and  sell- 
sufScing  corporate  life  of  the  seventeenth  century  towns.  Sor 
is  it  without  interest  to  observe  that  although  they  owed  mueii 
to  the  conditions  which  surrounded  the  early  colonists,  forcing 
them  to  develop  a  civic  patriotism  resembling  that  of  the  rr- 
publics  of  ancient  Greece  and  Italy,  they  owed  something  also 
to  those  Teutonic  traditions  nf  semi-independent  local  com- 
munities, owning  common  property,  and  governing  Uiem- 
selves  by  a  primary  assembly  of  all  free  inhabitants,  which 
the  English  had  brought  with  them  from  the  Elbe  and  the 
Weaer,  and  which  had  been  perpetuated  in  the  practice  fd 
many  parts  of  England  down  til!  the  days  of  the  Stnart  kings. 
Very  different  were  the  circumstances  of  the  Southern  colo- 
nies. The  men  who  went  to  Virginia  and  tlie  CaroUnas  were 
not  Puritans,  nor  did  they  mostly  go  in  families  and  groups 
of  families  from  the  same  neighbourhood.  Many  were  casn»l 
adventurers,  often  belongiiijr  to  the  upper  class,  Episcopaliaas 
in  religion,  and  with  no  such  experience  of,  or  attachment  to, 
local  self-government  as  the  men  of  Massachusetts  or  Connec- 
ticut. They  settled  in  a  region  where  the  Indian  tribes  were 
comparatively  peaceable,  and  where  therefore  there  was  little 
need  of  concentration  for  the  purposes  of  defence.  The  cli- 
mate along  the  coast  was  somewhat  loo  hot  for  European 

'BoHton  continueij  to  be  a  loivn  goTemeil  bi  n  primary  asBembli'  cf 
all  cUlEens  till  1322:  aad  even  then  Iba  town-meet  lug  was  doc  quit'- 
abollabcil,  tor  a  provlElon  was  latroduced.  Intended  10  a&tlBly  conwm- 
llvB  democratic  reeling,  iDto  tbe  city  charter  granted  by  atalate  is  tfc 
year,  empowering  the  mayor  and  BldermeB  to  eall  Eenorml  mactUiE> 
tbe  clllxena  quallQed  to  vole  Id  city  alTalrs  "to  coosult  upon  tlie  com- 
mon good,  CO  give  iQSlrucllons  to  their  repreaentatlTes.  and  to  X*tf 
all  Isn-Ful  means  to  obtain  a  redress  of  any  grievances.'    SDcb  prtmary 


aaaemblles  sre.  bowever,  i 


V  convoked. 
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labour,  BO  Blaves  were  imported  to  cultivate  the  land.  Popu- 
lation was  thinly  scattered ;  estates  were  large ;  the  soil  was 
fertile  and  soon  enriched  its  owners.  Thus  a  semi-feudal 
society  grow  up,  in  which  authority  naturally  fell  to  the  land- 
owners, each  of  whom  was  the  centre  of  a  group  of  free  de- 
pendents as  well  as  the  master  of  an  increasing  crowd  of 
slaTes.  There  was  therefore  comparatively  few  urban  com- 
munities, and  the  life  of  the  colony  took  a  rural  type.  The 
houses  of  the  planters  lay  miles  apart  from  one  another ;  and 
when  local  divisions  had  to  be  created,  these  were  made  large 
enough  to  include  a  considerable  area  of  territory  and  number 
of  land-owning  gentlemen.  They  were  therefore  rural  di- 
Tieions,  counties  framed  on  the  model  of  English  counties. 
Smaller  circumscriptions  there  were,  such  as  hundreds  and 
parishes,  but  the  hundred  died  out,"  the  parish  ultimately  be- 
came a  purely  ecclesiastical  division,  and  the  parish  vestry 
was  restricted  to  ecclesiastical  functions,  while  the  county  re- 
mained the  practically  important  unit  of  local  administra- 
tion, the  unit  to  which  the  various  functions  of  government 
were  aggregated,  and  which,  itself  controlling  minor  authori- 
ties, was  controlled  by  the  State  government  alone.  The  af- 
fairs of  the  county  were  usually  managed  by  a  board  of  elec- 
tive commissioners,  and  not,  like  those  of  the  Sew  England 
towns,  by  a  primary  assembly ;  and  in  an  aristocratic  society 
the  leading  planters  had  of  course  a  predominating  influence. 
Hence  this  form  of  local  government  was  not  only  less  demo- 
cratic, but  less  stimulating  and  educative  than  that  which  pre- 
vailed in  the  New  England  States.  Nor  was  the  Virginian 
county,  though  so  much  larger  than  the  New  England  town, 
ever  as  important  an  organism  over  against  the  State.     Tt 

In  Harrland  faundreda,  vMcb  atlll  exist  In  Delaware,  were  for  a 
lone  time  tbe  chler  admEnlstrsUve  divisions.  We  hear  there  slao  of 
"baronies'  and  'townlsndH."  as  In  Ireland:  and  Marjlaad  \a  UBuallr 
called  a  "province."  while  the  other  aettlemeiita  are  colonieij.  AmonB 
Us  Judicial  establiahmentB  there  were  courtB  of  pypowdry  (pie  poudre) 
and  "huatlngfi."  See  Ihe  Interesting  paper  on  "Local  Inslltutloaa  In 
Maryland."  by  Dr.  Wilhelm.  Id  Johjis  Hopkins  Vniveriity  Studies, 
Third  Series. 

The  hundred  Is  a  division  of  amntl  consequence  In  EOUthern  England, 
but  in  Lancaahlre  Et  has  aome  important  dulicB.  It  repairs  the  brldjiea; 
•  ft  Is  liable  for  damage  done  In  a  riot;  and  1(  bad  its  high  constable. 
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may  almost  be  said,  that  while  a  Sew  England  State  is  a  com- 
bination of  towns,  a  eouthem  State  is  from  the  first  an  ad- 
ministrative as  well  as  political  whole,  whose  subdiTisioiiB,  tlie 
counties,  had  never  any  truly  independent  life,  but  were  and 
are  mere  subdivisions  for  the  convenient  dispatch  of  judieiil 
and  financial  business. 

In  the  middle  States  of  the  Union,  PennByivania,  New  Jer- 
sey, and  New  York,  settled  or  conquered  by  Englishmen  some 
time  later  than  New  England,  the  town  and  town  meeting  did 
not  as  a  rule  exist,  and  the  county  was  the  original  basis  of 
organization.  But  as  there  grew  up  no  planting  aristocracy 
like  that  of  Virginia  or  the  Carolinae,  the  course  of  cveuls 
took  in  tho  middle  States  a  different  direction.  As  trade  and 
manufactures  grew,  population  became  denser  than  in  the 
Soath.  New  England  influenced  them,  and  influenced  still 
more  tJie  newer  commonwealths  which  arose  in  the  Sorth- 
west,  such  as  Ohio  and  Michigan,  into  which  the  surplus  pop- 
ulation of  the  East  poured.  And  the  result  of  this  influenw 
is  seen  in  the  growth  through  tho  middle  and  western  States 
of  a  mixed  system,  which  presents  a  sort  of  compromise  be- 
tween the  County  system  of  the  South  and  the  Town  syetem 
of  the  North-east.  There  are  groat  differences  between  the 
arrangements  in  one  or  other  of  these  middle  and  western 
States.  But  it  may  be  said,  speaking  generally,  that  in  them 
the  county  is  relatively  less  important  than  in  the  sonthero 
States,  the  township  less  important  than  in  New  England. 
The  county  is  perhaps  to  be  regarded,  at  least  in  New  York. 
Pennsylvania,  and  Ohio,  as  the  true  unit,  and  the  townehips 
(for  so  they  are  usually  called)  as  its  subdivisions.  Bat  the 
townships  are  vigorous  organisms,  which  largely  restrict  the 
functions  of  the  county  authority,  and  give  to  local  govern- 
ment, especially  in  the  North-west,  a  character  generally  sim- 
itar to  that  which  it  wears  in  New  England. 

So  much  for  the  history-  of  the  subject;  a  history  far  more 
interesting  in  its  details  than  will  be  supposed  from  thi? 
rough  -iketeh  to  which  limits  of  space  restrict  me.  Let  us 
now  look  at  the  actual  constitution  and  working  of  the  organs 
of  local  government  in  the  three  several  regions  mentwnW^ 


LOCAL    OOVBRNMENT 

beginning  with  New  England  and  the  town  syBtem.*     I  will   ' 
first  get  forth  the  dry  but  necessary  outline,  reserving  com- 
ments for  the  following  chapter. 

The  Town  is  in  niral  diBtricts  the  smallest  local  circum- 
Bcription.  Engli9h  readers  must  be  reminded  that  it  ia  a 
rural,  not  an  urban  community,  and  that  the  largest  group  of 
houses  it  contains  may  bo  only  what  would  be  called  in  Eng- 
land a  hamlet  or  email  village.*  Its  area  seldom  exceeds  five  ' 
sfjuare  miles;  its  population  is  usually  small,  averaging  less 
than  3000,  hut  occasionally  ranges  up  to  13,000,  and  some- 
tiniea  faJls  below  200.  It  is  governed  by  an  assembly  of  all 
qualified  voters  resident  within  its  limits,  which  meets  at 
least  once  a  year,  in  the  spring  {a  reminiscence  of  the  Easter 
vestry  of  England),  and  from  time  to  time  as  summoned. 
There  are  usually  three  or  four  meetings  each  year.  Notice 
is  required  to  be  given  at  least  ten  days  previously,  not  only 
of  the  hour  and  place  of  meeting,  but  of  the  business  to  be 
brought  forward.  This  assembly  has,  like  the  Roman  Comitia 
and  the  Landesgemeinde  in  four  of  the  older  Swiss  Cantons, 
the  power  both  of  electing  officials  and  of  legislating.  It 
chooses  the  selectmen,  school  committee,  and  executive  ofG- 
eers  for  the  coming  year;  it  enacts  bye-laws  and  ordinances 
for  the  regulation  of  all  local  affairs;  it  receives  the  reports  of 
the  selectmen  and  the  several  committees,  passes  their  ac- 
counts, hears  what  sums  they  propose  to  raise  for  the  expenses 
of  next  year,  and  votes  the  necessary  taxation  accordingly,  ap- 
propriating to  the  various  local  purposes — schools,  aid  to  the 

'In  New  England  the  word  "town*  la  the  legal  and  usual  one;  in  lis 
rest  of  ths  country  "township."  I  find  tn  MsHaachuHetta  one  town 
(Ooanold)  with  only  1B2  InbBbltonlfl,  HDd  one  (BrocktOD)  with  13.608. 
But  both  In  thiB  and  other  New  England  States  moat  lowna  ha»c  a 
population  of  froiu  IZDO  lo  2SCD. 

•The  word  Tonn-n.  whtch  I  write  with  a  capital  when  using  It  In  the 
American  aenae,  la  the  Icelandic  tun,  Anglo-Saxon  tSn,  Qemwn  taitn, 
and  seenia  orislnally  lo  have  meant  a  hedge,  then  a  hedged  or  [anced 
plot  or  enclosure.  In  Scotland  (where  It  is  pronounced  "toon")  It  Etlll 
denotes  the  farmhouse  and  bulldlnga;  In  Iceland  (he  manured  grasa 
plot,  enoloaed  within  a  low  green  bank  or  raised  dyke,  wbleh  aur- 
rounda  the  baer  or  (armbouae.  In  parta  oF  eastern  England  the  chief 
cluster  of  houses  In  a  parish  la  still  often  called  "the  town."  In  the 
North  of  England,  where  the  partshea  are  more  frequently  large  than 
they  are  ia  the  South,  the  civit  dlvlalona  or  ft  parlab  are  called  towQ- 

■bljIB. 
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poor,  the  repair  of  highways,  and  bo  forth — the  enmg  dbecled 
to  be  levied.  Its  powers  cover  the  manageDient  of  the  ton 
lands  and  other  property,  and  all  local  inatterB  whateoCTW, 
including  police  and  sanitation.  Every  resident  has  the  right 
to  make,  and  to  support  by  speech,  aoy  proposal.  The  meet- 
ing which  is  presided  over  by  a  chairman  called  the  Moderator 
— a  name  recalling  the  ecclesiastical  asEemblies  of  the  TJ^gli'h 
Commonweal  th" — is  held  in  the  town  hall,  if  the  Town  poB- 
668663  one,  or  in  the  principal  church  or  sehoolhouse,  but  Borne- 
timeB  in  the  open  air.  The  attendance  is  usually  good;  the 
debates  sensible  and  practical.  Much  of  course  depends  an 
the  character  and  size  of  tlie  population-  Where  it  is  of  na- 
tive American  stock,  and  the  number  of  voting  citizens  is  not 
too  great  for  thorough  and  calm  discussion,  no  better  school 
of  politics  can  be  imagined,  nor  any  method  of  managing 
local  affairs  more  certain  to  prevent  jobbery  and.  waste,  to 
stimulate  vigilance  and  breed  contentment,'  When,  however, 
the  town  meeting  has  groivn  to  e.'iceed  seven  or  eight  htmdred 
persons,  and  still  more  when  any  considerable  pection  a« 
strangers,  stich  as  the  Irish  or  French  Canadians  who  have  Ut- 
terly poured  into  New  England,  the  institution  works  less  per- 
fectly, because  the  multitude  is  too  large  for  debate,  factions 
are  like'y  to  spring  up,  and  the  new  immigrants,  untrained  in 
Belf-govemment,  become  the  prey  of  wirepullers  or  petty  dem- 
agogues. Yet  even  under  these  drawbacks  those  who  know 
the  system  commend  its  working,  and  echo  the  famous  enlo- 
gium  of  Jefferson,  who  seventy  years  ago  desired  to  see  it 
transplanted  to  his  own  Virginia: 

"Those  wards  called  townships  in  New  England  are  the 
vital  principle  of  their  governments,  and  have  proved  them- 
selves the  wisest  invention  ever  devised  by  the  wit  of  man  for 
the  perfect  exercise  of  self-government,  and  for  its  preeerva- 

Tho  prealdlOB  olflcer  In  the  a/noda  and  BHsembllea  of  the  ScoUtsli 
pTPBtiytcrlaD  churchps  Is  bCIII  called  the  Moderator.  Tbla  1b  alao  Ibe 
preaidpDl'B  title  In  the  aynoda  of  the  American  PreBbxteriaQ  chnrebeB. 
anil  )□  the  counclla  of  the  ConKresBtlonBllBt  ohurchea. 

"See  an  IntereBtlpR  appounl  of  the  tono  meeting  thirty  ycara  ago  la 
Mr.  J.  K.  HoBmer'B  Life  of  Somwl  Adams,  chap,  xxlfl.  Ad  tDBlmetlrc 
itescrlptlon  of  s  typical  New  England  Tdwd  may  be  found  In  a  pampblct 
entitled  The   Toart  of  Grolon,  by  Dr.  3.  Green,  late  Mayor  of  BOBton- 
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tion.  ...  As  Cato  then  concluded  every  speech  with  the  I 
words  'Carthago  delenda  est,'  eo  do  I  every  opinion  with  the.  j 
injunction  'Divide  tlie  counties  into  wards.'"  1 

The  executive  of  a  Town  consists  of  the  selectmen,  from  j 
three  to  nine  in  number,  usunlly  eitlier  three,  five,  or  seven.  | 
They  are  elected  annually,  and  manage  all  the  ordinnry  busi- 
ness, of  course  under  the  directiona  given  them  by  tlie  last 
preceding  meeting.  There  ia  also  a  Town-clerk,  who  keeps 
the  records,  and  minutes  the  proceedings  of  the  meeting,  and 
is  generally  also  registrar  of  births  and  deaths;  a  treasurer; 
assessors,  who  make  a  valuation  of  property  within  the  Town 
for  the  purposes  of  taxation ;  the  collector,  who  gathers  the 
tases,  and  divers  minor  officers,  such  as  hog-reeves^  (now  j 
asually  caJIed  field  drivers),  cemetery  trusteea.  library  trua- 
tees,  and  so  forth,  according  to  local  needs.  There  is  alwara 
a  school  committee,  with  sometimes  sub-committees  for  minor 
school  districts  if  the  Town  be  a  large  one.  Aa  a  rule,  these 
officers  and  committees  are  unpaid,  though  allowed  to  charge 
their  expenses  actually  incurred  in  Town  work;  and  there  has 
generally  been  no  difficulty  in  getting  respectable  and  com- 
petent men  to  undertake  the  duties.  Town  elections  are  not 
professedly  political,  i.e.  they  are  not  usually  fought  on  party 
lines,  though  occasionally  part)'  spirit  affects  them,  and  a 
man  prominent  in  his  party  is  more  likely  to  obtain  support." 

'Mr.  H.  W.  EmerBon  served  Id  this  capacity  [□  his  Town,  fulfilling 
the  duty  UEderBlood  to  devolve  on  every  citlien  o(  accepting  an  offioa 
to  which  tbe  Town  appoints  him. 

•When  a  Town  reaches  a  certain  population  It  la  usualiy  trsnaformed 
by  law  into  a  City:  but  occasIonaUy,  while  the  City  Ib  qrpatcd  aa  a 
municipal   corporation  wllhln  the   limits  of  a  Town,   the   Town  con- 

turnlshed  by  tbe  Town  and  City  d(  New  Haven,  la  Conneotlout.  New 
Haven  was  Incorporftted  aa  a  city  In  nS4.  But  It  continued  to  be  aad  la 
Btill  a  town  also.  Three-Fourths  ot  the  area  of  tbe  towD  and  eeven- 
teen-elghteentha  of  its  population  ere  within  the  limits  ot  the  city. 
Bat  the  two  governmenlB  remain  completely  itlstlocl.  The  city  has  lla 
mayor,  aldermen,  and  commoa  council,  aod  its  lar^e  executive  stafT. 
Tbe  town  meeting  elects  Its  selectmen  and  other  officers,  1E2  In  all, 
receives  their  reports,  orders  and  appropriates  taxes,  and  so  torth. 
Practically,  however,  it  is  so  much  dwarfed  by  the  city  as  to  attract 
little  atteotloQ.  Says  Mr.  L^vermorer  "This  most  venerable  Institu- 
tion appears  to-day  in  the  eulse  of  a  gathering  of  a  tew  ollizens.  Who 
do  tbe  work  o(  as  many  thousands.  The  few  Individuals  wbo  ara  or 
have  been  oBclally  Interested  In  the  government  of  tbe  town,  meat  to- 

I (ether,  talk  over  matters  dn  a  friendly  way.  deoidt^  what  the  rate  ot 
Jtuallon  for  tbe  coming  year  shall  be,  and  adjourn.    It  others  era  pres- 
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Xeit  above  the  Town  stands  the  county.  Its  area  and  pop- 
ulation vary  a  goiid  deal.  Ma^.'^achaBetts  vrith  an  area  of  8040 
square  miles  ha«  fourteen  counties ;  Bhode  Island  vrith  lOSS- 
square  miles  has  dve;  the  more  thinly  peopled  Maine,  vith 
29,985  square  miles,  has  sixteen,  giving  an  average  of  about 
1100  square  miles  to  each  county  on  theit.-  three  States,  tbon^ 
in  Rliode  Island  tlie  average  is  only  SI?  sqitare  miles.  Simi- 
larly the  populations  of  the  c-ounties  vary  from  4000  to  216,- 
OOO;  the  average  population  being,  where  there  are  no  laige 
cities,  from  30,000  to  40.000.*  The  county  was  origintDT 
an  aggregation  of  Towns  for  judicial  purposes,  and  ia  atill  in 
the  main  a  judicial  district  in  and  for  which  civil  and  crim- 
inal courts  are  held,  some  by  county  judges,  some  by  State 
judges,  and  in  and  for  which  certain  judicial  officera  ate 
elected  by  the  7>eople  at  the  polls,  who  al?o  choose  a  sheriff 
and  a  clerk.  Police  belongs  to  the  Towns  and  cities,  not  to 
the  county  within  which  they  lie.  The  cliief  administrative 
officers  are  the  county  commiijtuoners,  of  whom  there  are  three 
in  Massachusetts  (elected  for  three  s'earp.  one  in  each  year), 
and  county  treasurer.'"     They  are  salaried  officers,  and  have 

eat,  It  li  gpDerally  as  spectators  rather  Ihan  as  pa.rciciiiaDts.  Btto  II 
Demos  abould  be  present  Id  greater  (orce,  be  would  aliDoat  lneTlUblT 
obe;  the  voice  or  some  well-Iorormed  and  Inftueoilal  member  of  the 
tovQ  government  ol  hia  own  party.  But  cltlieni  of  nil  parties  and  ar 
all  sbades  or  respectability  li^ore  ibe  lovii  tneetlDg  and  acbool  meet- 
ing Hlllce.  Not  QDe-aevenlleth  part  of  the  clltzens  of  the  town  haa  at- 
tended SQ  annual  lawn  meeting:  they  bnrdly  know  when  it  Is  held. 
The  newapapera  give  Us  treasactlona  a  scanl  notice,  which  some  of 
their  BUbacrlberH  probably  read.  The  actiiflJ  governing  force  of  the 
town  Is  therefore  an  oligarchy  id  the  bosom  of  a  slumbering  democ- 
racy. But  the  town  1b  well  governed.  Its  government  carries  too  lit- 
tle spoil  to  attract  Ibost  unreliable  politicians  who  Infest  the  cItT 
council.  It  the  ruling  Junto  should  vt'Dlure  on  loo  lavish  a  use  of  the 
town's  money,  an  irreaistlble  check  would  appear  at  once.  Adt  twenty 
citizens  could  force  the  selerlmen  to  summnn  tbc  town  together,  and 
the  apparent  oligarchy  would  doubtlesa  go  down  before  Ih^  awakened 
people." — 'The  Town  and  City  Government  of  New  Haven,"  In  Johm 
Hopkins   U'Uverxity    Studifi,   Fourth   SeriPB. 

The  student  of  Roman  history  will  Bod  In  this  igaaliil  bufvItbI  of  an 
ancient  aaaembiy  some  resemblance  lo  the  comitia  evrialii  of  Rome 
under  tbe  later  Republic,  when  the  llctors  met  as  representatives  ot 
the  aDcleat  curia  to  conslilule  an  ssHembly  for  ihe  passing  of  wlUs 
and  adoptloQB.    But  the  American  survival  is  the  more  vigorous  ot  the 

*Tbe  average   population  ot  a  Massachusella  counlii   Is  127,000.   the 
smallest  county  having  only  1300. 
"Id  Rhode  Island  there  are  none  but   'udicisl  officers  for  the  o 


i.  "ID  Rhode  Island  there  are  none  but   :udicisl  officers  for  the  oMia-       I 

^_  tie*.    Id  Vermont  I  Bnd  besides  Judges,  a  state  attoraey.  Mgtt  ||d|^^^ 
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the  management  of  county  buildings,  such  as  court-houBes 
and  prisoDB,  with  power  to  lay  out  new  highways  from  town 
to  town,  to  grant  licenses,  estimate  the  amount  of  taxation 
needed  to  defray  county  charges,'^  and  apportion  the  county 
tax  among  the  towns  and  cities  by  whom  it  is  to  be  levied.  But  j 
except  in  tliis  Isst-mentioned  respect  the  county  authority  haa  ' 
no  power  over  the  Towns,  and  it  will  he  perceived  that  while 
(he  county  commfesioners  are  controlled  by  the  legislature,  be- 
ing limited  by  statute  to  certain  well-defined  administrative 
functions,  there  exists  nothing  in  the  nature  of  a  county 
baard  or  other  assembly  with  legislative  functions.  The 
functions  of  (he  county  are  in  fact  of  smaJI  consequence; 
it  is  a  judicial  district  and  a  highway  district  and  Ettle 
more. 

This  New  England  system  resembles  that  of  Old  England 
as  the  latter  stood  during  the  centuries  that  elapsed  between 
the  practical  disappearance  of  the  old  County  Court  or  Shire 
Moot  and  the  creation  by  comparatively  recent  statutes  of 
such  intermediate  bodies  and  authorities  as  poor-law  unions, 
highway  districts  and  boards,  local  sanitary  authorities.  If 
we  compare  the  New  England  scheme  with  that  of  tlie  Eng- 
land of  to-day,  we  are  struck  not  only  by  the  greater  simplicity 
of  the  former,  but  also  by  the  fact  that  it  is  the  smaller  or- 
ganisms, the  Towns,  that  are  most  powerful  and  most  higfily 
vitalized.  Nearly  everything  belongs  to  tliem,  only  those 
duties  devolving  on  the  counties  which  a  small  organism  ob- 
viously cannot  undertake.  An  Englishman  may  remark  that 
the  system  of  self-governing  Towns  works  under  the  super- 
vision of  a  body,  the  State  legislature,  which  can  give  far 
closer  attention  to  local  affairs  than  the  English  parliament 
can  give  to  English  local  business.  This  is  true.  But  in 
I  point  of  fact  the  State  legislature  interferes  but  little  (less,  I 
■'think,  than  the  Local  Government  Board  interferes  in  Eng- 
liland)  with  the  conduct  of  rural  local  business,  though  of  tea 

•ad  county  clerk,     la  UBBBBchusettB  all  Judges  ere  appalQC«d  br  tlw 
governor. 

"The  chief  Itema  of 
poses.    Including   the 
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required  to  deal  with  the  applications  which  Towns  make  ft 
be  divided  or  have  their  boundaries  altered,  and  which  are  fre- 
quently resisted  by  a  part  of  the  inhabitants. 

The  system  which  prevails  in  the  southern  States  need  not 
long  detain  us,  for  it  is  less  instructive  and  has  proved  Ics 
successful.  Here  the  unit  is  the  county,  except  in  Louisiana, 
where  the  equivalent  division  is  calied  a  parish.  The  conntj 
was  originally  a  judicial  division,  establiahed  for  the  purposa 
of  local  courts,  and  a  financial  one,  for  the  collection  of  State 
taxes.  It  has  now,  however,  generally  received  some  other 
functions,  such  aa  the  sujierinten deuce  of  public  schools,  the 
care  of  the  poor,  and  the  management  of  roads.  In  the  South 
rountiea  are  larger  than  in  New  England,  but  not  more  popu- 
lous, for  the  country-  is  thinly  peopled."  The  county  officers. 
whose  titles  and  powers  vary  somewhat  in  different  States,  are 
usually  the  board  or  court  of  county  commissioners,  an  as- 
sesBor  (who  prepares  the  valuation),  a  collector  (who  ^then 
the  taxes"),  a  treasurer,  a  superintendent  of  education,  an 
OTerseer  of  roads — all  of  course  salaried,  and  now,  as  a  rule, 
elected  by  the  people,  mostly  for  one  or  two  years."  These 
county  ofBcers  have,  besides  the  functions  indicated  by  their 
names,  the  charge  of  the  police  and  the  poor  of  the  county,  and 
of  the  construction  of  public  works,  such  as  bridges  and  pris- 
ons. The  county  judges  and  the  sheriff,  and  frequently  the 
coroner,  are  also  chosen  by  the  people.  Tlie  sheriff  is  every- 
where in  America  neither  an  ornamental  person,  as  he  has  be- 
come in  England,  nor  a  judge,  with  certain  executive  func- 
tions, as  in  Scotland,  but  the  chief  executive  officer  of  the 
judicial  machinery  of  the  county. 

In  these  southern  States  there  exist  various  local  divisions 

"(reorgla,  with  G9.4T^  square  mllei.  bas  IIT  counties;  Atabamk.  wltb 
EE.25D  square  mllps,  baa  66,  Speakitij;  g^Dorally.  Ibe  newer  States  haTC 
the  larger  counties.  Just  as  In  Englana  the  HmaUeal  parlBliM  are  In 
the  Brat  settled  parts  of  England,  ur  rather  1q  those  parts  wbere  popo- 
lation  was  comparatlvpli'  dense  at  the  time  when  parishes  sprang  up. 

'•Sum eti toes,  as  In  Loulslaiia.  the  Hherlll  la  alao  tax  collector. 

"In  BOme  Slnten  some  or  tbese  afllclals  are  nominated  bf  tbn  rot- 
ernor.  In  Florida  the  governor  appolnla  even  the  board  of  five  caunt; 
comnila  lion  era.  Constlt.  of  18S6.  Art.  v(i!,,  I  B,  The  other  county  olB- 
cera,  viz.,  clerk  of  circuit  court,  eheritf.  conalablea.  BSseaaDr  at  taxes. 
tax  collector,  freosiirpr.  superlnlcndent  ot  public  inslructlon.  and 
surveyor,  are  elected  by  the  people  tor  two  or  [our  ytua  <|  «). 
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smaller  than  the  counties.'^  Tlieir  names  and  their  attribu- 
tions vary  from  State  to  State,  but  they  have  no  legislative 
authority  like  that  of  the  Town  meeting  of  New  England,  and 
their  officers  have  very  limited  powers,  being  for  most  pur- 
poses controlled  hy  the  county  authorities.  The  most  im- 
portant local  body  is  the  fchool  committee  for  each  school  dis- 
trict. In  several  States,  such  as  Virginia  and  North  Caro- 
lina, we  now  find  townships,  and  the  present  tendency  seems 
in  these  States  to  be  towards  the  development  of  something 
resembling  the  New  England  Tou-n.  It  is  a  tendency  which 
grows  with  the  growlh  of  population,  with  the  progress  of 
manufactures  and  of  the  middle  and  industrious  working  class 
occupied  therein,  and  especially  with  the  increased  desire  for 
education.  The  school,  some  one  truly  says,  is  becoming  the 
nucleus  of  local  self -government  in  the  South  now,  as  the 
church  was  in  New  England  two  centuries  ago.  Nowhere, 
however,  has  there  appeared  a  primarj-  assembly;  while  the 
representative  local  aesembly  is  still  in  its  infancy.  Local 
authorities  in  the  South,  and  in  the  States  which,  like  Nevada 
and  Oregon,  may  bo  eaid  to  have  adopted  the  county  syetem, 
are  generally  executive  officers  and  nothing  more." 

The  third  type  is  less  easy  to  characterize  than  either  of  the 
two  preceding,  and  the  forma  under  which  it  appears  in  the 
middle  and  north-western  States  are  even  more  various  than 
those  referable  to  the  second  tj-pe.  Two  features  mark  It- 
One  is  the  importance  and  power  of  the  county,  which  in  the 
history  of  most  of  these  States  appears  before  any  smaller 
division;  the  other  is  the  activity  of  the  township,  which  has 
more  independence  and  a  larger  range  of  competence  than 
under  the  system  of  the  South.  Now  of  these  two  features  the 
former  is  the  more  conspicuous  in  one  group  of  States — Penn- 
sylvania. New  Jersey,  New  York,  Ohio,  Indiana,  Iowa;  the 
latter  in  another  group — Michigan,  Illinois,  Wisconsin,  Mm- 

"In  South  CSTOllnft  the  parish  was  originally  a  pretty  Btrons  local 
unit,  but  It  withered  away  as  the  county  grew  under  the  InHuence  of 
the  plantation  Hyatem.  The  word  "pariah"  Is  In  America  now  prac- 
tically equivalent  1o  'cocgrogation.'  and  doea  not  denote  a  local  arm, 

"Virginia  has  moved  In  this  direction.  See  the  luteresllnB  Treatise 
(published  In  August.  1880)  ot  Mr.  Oeorge  E.  Howard,  on  the  L^cal 
Constitutional  History  ot  the  t'nlled  Statea. 
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neEota,  the  reason  being  that  the  New  Englanders,  iHiovett 
often  the  largest  and  alivavB  the  most  intelligent  and  eoeigHic 
element  among  the  settlers  in  the  more  northern  of  these  tro 
State  groups,  carried  with  them  their  attachment  to  the  Ton 
syetem  and  their  sense  of  its  value,  and  succeeded,  thoD^ 
sometimes  not  witJiout  a  Ftmggle,  in  establishing  it  in  Uie 
four  groat  and  prosperous  commonwefllths  which  form  that 
group.  On  tlie  otlier  hand,  while  Pennsj-Ivania,  New  Jewj, 
and  New  York  had  not  (from  the  causes  already  Elated)  etari- 
ed  with  the  Town  system,  they  never  adopted  it  coropletelT; 
while  in  Ohio  and  Indiana  the  influx  of  settlers  friHn  tie 
Slave  States,  as  well  as  from  New  York  and  Pennsylvanii. 
gave  to  the  county  an  early  preponderance,  which  it  has  sina 
retained.  The  conflict  of  the  New  England  element  with  the 
Southern  element  is  best  seen  in  Illinois,  the  northern  half  of 
which  State  was  settled  by  men  of  New  England  blood,  tlip 
southern  half  by  pioneers  from  Kentucky  and  Tennessee.  The 
latter,  coming  first,  established  the  county  system,  but  Uw 
New  Englanders  fought  against  it,  and  in  the  constitutional 
convention  of  1848  carried  a  provision,  embodied  in  the  coo- 
Btitution  of  that  year,  and  repeated  in  tlie  present  constitntiim 
of  18V0,  whereby  any  county  may  adopt  a  s^'stem  of  towndiip 
organization  "whenever  the  majority  of  the  legal  voters  of  the 
county  voting  at  any  general  election  shall  so  determine."" 
Under  this  power  four-fifths  of  the  102  comities  have  nmr 
adopted  tlie  township  system." 

Illinois  furnishes  so  good  a  sample  of  that  Bystem  in  ik 
newer  form  that  I  cannot  do  better  than  extract,  from  a  (l«r 
and  trustworthy  writer,  the  following  account  of  the  whol* 
scheme  of  local  self-government  in  that  State,  which  is  fairly 
typical  of  the  North-west : — 

"When  Ihe  people  of  a  county  bave  voted  to  adopt  Ibe  townahlp  ■T*' 
tern,  the  commlsglonerg  proceed  to  dlvifle  the  county  Into  town*,  aiak- 


by  a  vote  of  Ibe  elector 
tbe  county  Brstem  prescribed  in  tbe  following  Bectiona  ot  thai  Brtklai 
"Illlnoia  baa  102  countlea,  wllb  an  aiBrago  popnlstlon.  Id  18».  of 
30,000:  Iowa.  3K  counties,  witb  an  average  population.  In  IBM.  at  It.- 
BOO.  England  (eicludlng  Wales)  bos  40  countlea,  with  an  •«■»(• 
populaliDD,  In  ISSl.  ot  SIS.ODO. 
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Ing  them  conform  with  the  coQBresslooal  or  school  townBhipe.  except 
In  special  caaeB.  Ever;  town  Is  lnvtsled  wltb  corporate  cap&clty  to  be 
s  party  in  legal  auUa.  to  own  and  cantrol  property,  and  to  make  con- 
tract. The  aonual  town  meeting  of  [he  whale  voting  populatlOD. 
hela  on  [be  first  Tuesday  in  April,  for  [be  erection  of  town  offlcera 
and  tha  [raraai-lion  of  miscellaneous  huslnese,  Is  the  central  fact  In 
the  town  governnienl.  The  following  is  a  aummEirr  of  what  the  people 
may  do  in  town  meeting.  They  may  make  any  orders  coocerntng  the 
nequlallioQ,  use  or  sale  of  lown  propiTty:  direct  officers  In  the  exer- 
cise of  [beir  dullea;  vote  laxea  for  roads  sod  bridgca.  and  for  other 
lawful  purposea;  vote  to  institute  or  defend  huHb  b[  law;  leslBlBle  on 
the  BUbJeol  or  Qosloua  weeds,  and  offer  rewards  to  encourage  the  ei- 
termlaatioo  of  doiIdus  plants  and  vermin;  regulate  the  running  at 
large  of  csdle  and  other  animals;  eatabllsh  pounds,  and  provide  (or 
the  Impounding  and  sale  of  stray  and  treapaHslDg  animals;  provide 
public  wells  and  watering-places:  enact  bye-laws  and  rules  (o  carry 
their  powers  Into  effect,  Impose  Ones  and  penaltiei,  and  apply  such 
llneB  Id  any  manner  conducive  lo  the  ln[ereH[a  of   the   town." 

"The  town  officers  are:  a  supervisor,  who  ia  ex-offido  overseer  of  tho 
poor,  a  clerk,  an  asseeaor,  and  a  collector,  all  of  whom  are  chosen  an- 
nually; three  oommlBBioDers  of  highways  elected  for  three  years,  one 
retiring  every  year;  and  two  Justices  of  the  peace  and  two  constables, 
who  hold  office  tor  four  years. 

"Od  tbe  morning  appointed  for  the  [own  meeting  the  voters  assem- 
ble, and  proceed  to  choose  a  moderator,  who  presides  for  tbe  day. 
Balloting  lor  town  officers  at  once  begins,  the  supervisor,  collector, 
aJid  asseasor  acting  as  election  Judges.  Every  male  citizen  o(  the 
Util[ed  States  who  Is  twenty-one  years  old,  who  baa  resided  In  the 
State  a  year,  in  tbe  county  ninety  days,  and  in  the  township  thirty 
days,  is  entitled  to  vole  at  town  meeting:  but  a  year's  residence  !n 
the  town  Is  required  [or  eligibility  to  offlce.  At  two  o'clock  the  mod- 
erator calls  the  meeting  to  order  for  the  consideration  of  business 
pertaining  (o  Ibose  subjecta  already  enumerated.  Everything  Is  done 
by  tbe  usual  rules  and  methods  ot  parllaroenlary  bodies.  The  clerk 
of  the  town  Is  secretary  of  the  meeting,  and  preserves  a  record  ot 
all  the  proceedings.  Special  town  meetings  may  be  held  whenever 
the  Bupei^lsor,  clerk,  or  Justices,  or  any  two  of  [hem.  together  with 
fifteen  voters,  shall  have  died  wltb  tbe  clerk  a  statement  that  a  meet- 
ing is  necessary,  for  objects  which  they  specify,  Tbe  clerk  then  gives 
public  notice  In  a  prescribed  way.  Such  special  meetings  act  only 
upon  the  subjects  named  In  the  call, 

"The  supervisor  Is  both  a  town  and  a  county  officer.  He  1b  general 
manager  ot  town  buainess,  and  Is  also  a  member  of  tbe  county  board, 

"There  are  En«lleh  analogies  to  all  tbese  powers,  hut  In  England 
some  of  [bom  are  or  wera  exercised  In  the  Manor  court  and  not  la 
tbe  Vestry. 
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which  1e  composed  of  the  stiperviBors  of  th^  sevcrsi  town*.  < 
has  geoeral  control  □(  Ihe  countj'  bUslDeai.     Aa   a,  town   ( 
pelves  and  pays  out  bII  towD  money,  cicepling  tbe  hlElnrsT  u<d  tC 
fiiniiB.     Hla  Bnanclol  report   is   preBenled  by  the    elerk    at   town  id 
ing.     Tho  laltfir  officer  Is  the  custodian  o[  the  lowa'a    reeorda,  bo 
and  papers.    The  blghwa.y  commls  slop  era.  in  their  oversisht  of  n 
and   bridges,  are  controlled  by  a  taree  body   of  statute   law.  ml  to 
the  ecactmcnts  of   (be   town  meeting.     RIgbwsys   are   maintained  bi 
taxes  levied  on  real  and  personal  property,   and    by  a.    poll-tax  of  tin 
dollars,    exacted   from  every  able-bodied   citizen    between    ilie  kgtt  • 
twenty-one  and  fifty.     It  may  bs  paid  In  money  or  Id  labour  uodsr  tt> 

tuled  treasurer,  and  be  receives  and  pays  out  all  road  moneys, 

"The  supervisor  acts  as  Qverseer  of  the  poor.  Tbe  law  leaves  I! 
be  determined  by  the  people  of  a  county  wbether  the  separate  tone 
or  the  county  at  large  shall  assume  the  care  of  paupers.  Wben  tb 
town  bsa  tbe  matter  in  charge,  the  overseer  generally  provides  tor  lir 
Indisent  by  a  system  of  outdoor  relief.  If  the  county  Huppons  tbe 
poor,  tbe  county  board  Is  authorized  to  establish  a  poorhotise  tiLi 
farm  (or  the  permanent  care  of  the  destitute,  and  temporary  r 
afforded  by  the  overaeers  In  their  respective  towns,  at  tbe  countyl 
eipenae. 

"Tbe  board  of  town  nudllora,  compoaed  of  the  Bupervlsor.  the  clert, 
and  the  Justices,  examine  all  accounts  of  the  supervlaor,  overseer  of 
poor,  and  highway  commlisioners:  pass  upon  all  claims  and  ebsr^ 
against  the  tonn.  and  audit  all  bills  for  compensation  presented  tir 
town  oiBcers.  Tbe  accounts  thus  audited  are  kept  on  file  by  the  clerk 
tor  public  Inspection,  and  are  reported  at  tbe  next  town  meeting.  Tit 
BupervlBor.  assessor,  and  clerk  constitute  a  Board  of  Health.  1%" 
clerk  records  their  doings,  and  reports  them  at  the  meeltngm  af  lbs 

"No  stated  salaries  are  paid  to  town  officers,  "nay  i 
sated  according  to  a  schedule  of  fixed  fees  tor  speclfle  aerrlma,  or 
else  receive  certain  pvr  diem  wages  for  time  actually  employed  In  OS- 
clal  duties.     Tbe  lax- collector's  emolument   la  a  percentaee. 

"For  school  purpoacs,  the  township  !e  made  a  separate  ftnd  dUllMt 
corporation,   with   Ibc   legal  style.   'Trustees   of  Schools   of  Township 

.  Range  ,'  according  to  the  number  by  which  the  tomrnslilp  H 

designated  In  tho  Congressional  Survey.  The  scbool  trustees.  Ihree  to 
number,  are  usually  elected  with  the  offlcera  of  the  civil  townabtp  « 
town  meetings,  and  bold  nfSce  for  three  years,  "nicy  orgKoln  br 
choosing  one  of  their  number  president,  and  by  selecting  some  lonrlll 
person  tor  school  treasurer,  who  shall  also  be,  eiH>jflcia,  thalr  secre- 
tary. They  have  uuthorlly  to  divide  tbe  township  Into  school  dli- 
trlcls.  It  must  be  remembered  that  the  township  Is  exactly  bIk  bUm 
square.    It  Is  the  custom  to  divide  it   Into  nine  distTlcts.  two  mlM 
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ever  J  alternate 


square,  uid  to  erect  a  icbooihouBe  near  the  cenl 
count]'  roads  are.  In  most  [□stances,  constructed  o 
and  therefore  run  north  and  south,  east  and  wei 
mile— the  traveller  expects  to  find  a  schoolhousi 
croBsing.  The  people  who  live  In  Iheao  suh-aistrlcls  elpc 
directors,  who  control  the  school  Id  ihelr  neighbourhood.  They  are 
obliged  to  maintain  a  free  school  tor  Dot  less  thao  five  nor  more  than 
nine  momha  In  every  year,  are  empowered  to  build  and  furalsh  achool- 
houses.  hire  teachers,  and  fix  their  salaries,  and  determine  t 
studies  shall  be  taught.  They  may  lery  taxes  on  all  the  taxable  prop' 
erty  In  their  district,  but  are  forbidden  to  exceed  a  rate  of  Iw 
cent,  for  educational  or  three  per  cent,  for  building  purposes. 
certify  to  the  township  school  tretiaurer  ihc  amount  they  require,  and 
It  is  cotlected  as  hereafter  described.  Tbe  last-aamed  officer  holds  a 
BFboo]  funds  belonging  to  [he  townahlp,  and  pays  out  on  tbe  order  i 


he  dtrec 
"The   t 
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t.   the  li 
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ort  or  schools  arise  from  three 
:hool  lands  given  by  tbe  Onlted 
1  which  alone  may  be  exjKnded. 


^hnol  fund,  a 
]ol  population,  and   is   further 
!  same  ratio.     (3}  Any  a 
>ed  by  taxation  In  tbe  districts 


B  divided 
J  In  the  ratio  of   their  s 
distributed  among  the  townships  in 
needed  In  additloo  to  these  sums  Is  i 
under  authority  of  the  directors. 

"All  persons  between  tbe  ages  of  six  and  Inenty-one  years  a 
titled  to  free  school  privileges.  Women  are  eligible  to  every  school 
D  the  State,  and  are  frequently  chosen  directors.  Tbe  average 
Ben  townshipH,  The  county  gove 
designated  by  the  voters,  snd  called  the 
powers  of  the  county  e 
counties  under  township  orgauliatlon.  is 
a  supervisors,  while  Id  other  counties  I 
consists  of  three  commlssionsrs  elected  by  the  people  of  the  whole 
county.  The  board  manage  all  county  property,  funds,  and  busin 
erect  a  court-house,  jail,  poorhouse,  and  any  necessary  bulldlDgs: 
county  taies.  audit  all  accorunts  and  claims  OKalnst  tbe  county,  and,  In 
counties  not  under  township  organisation,  have  general  oversight  of 
blKhways  and  paupers.  Even  In  counties  which  have  given  the  care 
of  highways  to  the  lownshlpa,  tbe  county  board  may  appropriate  funds 
to  aid  In  constructing  the  more  Important  roads  and  eipeoslve 
bridges.     The  treasurer,  sheriff.*    coroner,  and    surveyor   are    county 
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funcluarU*   whom   perform   the    fluUea   uauslly   pertaining  to  HKfroT- 

"Tile  county  auperlntenflent  of  schoola  tras  overafght   of  A 
tlonal  maners.  advises  town  truBtees  and  dlslrlct   dlrcetort.  and  coi- 
lects  completo  school  BlallBllca.  which  he  reports   to   the  cOontT  boiri 
and  iriuiBinlta  to  the  State  Hupertntendetil  of  public  ItiBtruetloD. 

"Every  county  elects  a  Judge,  who  haa  full  probate  JurlsdlnW- 
and  appolDlB  ndmimstralorB  and  KUardiauB.  He  also  has  JurlidtcUM 
in  civil  Bults  al  law  Involving  not  more  tbnii  SIOOO.  In  such  bIbv 
criminal  caaes  as  are  eognliable  by  a  Justice  of  the  peace,  and  nuj 
enlertnln  appeals  tram  ;uaticcB  or  police  courta.  The  Stole  i»  dixiW 
into  thirteen  Judicial  diatriclB,  in  each  of  which  the  people  elect  thn* 
Judges,  who  coQBtltule  a  circuit  court.  The  tribunal  holds  two  or  mo" 
bbsbIohs  annually  In  each  county  within  the  circuit,  and  Is  alMnW 
at  every  term  by  a  grand  or  petit  Jury.  11  has  a  general  origUal 
jurladictlun.  and  beara  appeala  trom  the  county  Judge   and  (rom  ]u>- 

"To  complete  the  Judicial  syatem  of  the  Stale  there  are  four  apjei- 
late  courts  and  one  aupreme  court  of  last  resort.  Taxes,  whether  fw 
Slate,  county,  or  Iowd  purposes,  are  computed  on  the  basla  a!  Hi* 
aasessmcnt  made  by  the  town  aBsoaaor.  and  are  collected  by  the  lovn 
collector.  The  aaseasor  views  and  values  all  real  ealate.  Bid  requlru 
from  all  persona  a  true  list  of  their  peraona!  property.  The  aaseMor. 
clerk,  and  supervisor  conatltuts  a  town  equallxlng  board,  to  bear  cob- 
plalnts  and  to  adjust  and  correct  the  aasessment. 

'The  aasesaors'  books  from  nil  the  towns  then  go  before  the  coontr 
board,  who  make  auch  correctlonB  as  cause  valuations  In  o 
bear  Just  relation  to  valuairons  In  the  othera.    The  county  clerk  trwi>- 
mlts  an  abatract  of  Ihe  corrected  aaaesflment   to  the   auditor  c< 
State,  who  places  It  In  the  bnoda  of  a  State  board  of  equal  I  sat  loa. 

"This  board  adjust  valuations  between  counties.    All  taxes  ar?  ti 
mated  and  collected  on   this  Anally  corrected  asaesBmeat.     The  Stsi« 
autborltlea,  the  county  board,  the  town  supervisors,  the  hlgbwsy  c< 
mlsalonera,   the  township  school   truaieea,   and  the  proper  ofBwn 
Incorporated   cities  and   vlilagea,   all   certify   to   the    county    cipfl 

I  require  for  their  aeveral  purposea. 
clerk  prepares  a  collection -book  for  each  town,  explaining  therein  tlu 
e  raised  for  each  purpose.  Having  collected  the  total  amooli 
ths  collector  disburaes  to  each  proper  authority  Its  reepecllre  qoou. 
In  all  electiouB,  whether  for  President  of  the  United  States,  reprr* 
•eatatlvea  in  Cangresa.  State  oOlcerB  or  ccunty  otncers.  the  tovDihl; 
conatitutea  an  election  precinct,  and  the  aupervlaor.  assessor,  tat 
collector  sit  as  the  election  Judges. 

"Ordinary  police  work,  other  than  Judicial.  Is  not  a  county  suiter, 
but  left  to  the  township  with  Its  conatnbles.     In  cllles.  police  belcrap 

to  the  municipal  authority,  unless  committed  by  some  ^tate  a 

B  special  boftrd. 
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'ThB  v.'ards  "town'  and  'towiiflhJp'  eignity  a  territorial  dl' 
the  county.  Incorporated  for  purposea  of  local  governmoDt.  mere 
remainB  to  be  menlloaed  a  very  mimerouB  clnas  of  muDiclpal  corpora.- 
lloQB  koown  In  Illlnoia  st&tutes  as  'TlllogeH'  and  'cities.'  A  minimum 
population  of  three  hundred.  occupriDg  uot  moru  than  two  squai 
nilies  In  extent,  may  by  popular  vote  become  Incorporated  aa  a  'vl 
lage.'  under  provlslone  of  the  general  law.  Six  village 
choaen,  and  they  make  one  of  their  Dumber  president,  thereby  con- 
ferring on  him  the  general  duties  of  a  mayor.  At  their  discretion  the 
truBCeee  appoint  &  clerk,  d  treasurer,  a  street  commiBslaner,  a  village 
coDstable.  and  other  officers  as  they  deem  necessary.  The  people  may 
elect  B  police  magistrate,  whose  Jurisdiction  Is  equal  to  that  of  a  ]ub- 
llce  of  the  peace."" 

A  Etinilar  picture  of  the  town  meeting  in  Michigan  is  given 
by  another  recent  authority  :^ 

B  April  of  each  year  every  ciliien  of  the  Dnited 
ira  of  age  and  upwards  wba  has  resided  io  the 
Stale  six  months,  nod  In  the  township  che  ten  days  preceding,  has  the 
right  of  attending  and  purticipallnE  In  the  meeting.  The  supervisor, 
the  chief  executive  officer  of  the  township,  presides.     Ho  and  the  Jus- 


tice of  the  peac 
ship  clerk,  cons 
officers  for  the 


whose  term  of  office  saooest  expires,  and  the  town- 
tute  the  inspectors  of  election.  After  the  choice  ot 
iBulng  year  the  doctors  proceed  from  twelve  to  one, 
or  three,  as  the  case  may  require,  to  the  discussion  of  town  buainesa. 
Complaint  la  perhaps  made  that  the  cattle  in  a  certain  part  o(  the 
township  are  dolns  damage  by  running  at  large;  a  bye-law  is  passed 
torbtdding  the  same  under  penalty  not  exceeding  lea  dollars. 

'A  bridge  may  be  wauled  In  another  part  of  the  township,  but  the 
ishabllonta  of  that  road  district  cannot  bear  the  expense*  the  town 
meeting  votes  the  nptessary  amount,  not  exceeding  the  limits  of  law. 
for  the  laws  restricting  the  amount  of  taxation  and  indebtedness  are 
very  particular  In  their  provisions. 

"Tbe  electors  may  regulate  the  keeping  and  sale  of  gunpowder,  the 
licensing  of  dogs  and  the  maintenance  of  hospitals,  and  may  order 
tbe  vaccination  of  all  Inhabitants.  Tbe  voters  In  town  meeting  are  alao 
to  decide  how  much  of  the  one-mile  tax  on  every  dollar  of  the  valua- 
tion shall  be  applied  to  the  purchase  of  books  for  tbe  township  library, 
tbe  residue  going  to  schools. 

"The  annual  reports  ot  the  various  township  offlcera  charged  with 
the  disbursement  of  public  moneys  are  also  submitted  at  this  time. 
In  short,  whatever  is  local  in  character  and  affecting  the  township 
only  Is  subject  to  f 
Ing- 


I  of  the  people  aase 


1  Illinois,-  by   Albert  E 
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"Yet  WB  may  notlca  eoido  minor  differences  between  the  New  toj- 
l&nd  town  meetlDS  aui]  Its  irlBter  In  MicblKan.  In  the  I»tt«r  tlw  br*- 
lawa  ani  regulalions  ore  lees  varied  In  character. 

*TblB  Ib  due  to  ibe  fact  that  Id  Ihe  WpBt  that  part  of  the  loinultll 
where  the  Inbabllanls  are  most  numeroUH,  the  village,  and  for  wtlOK 
regulation  many  laws  aj-e  neccBsary,  la  set  off  as  an  Incorporalfd  Til- 
lage. Just  as  In  nearly  ell  tbe  central  and  Hefllern  States.  These  rll- 
lages  have  the  privilege,  either  directly  In  village  meetlag  or  man 
often  througb  a  council  or  five  or  more  trustees,  of  managinE  il>e<^ 
own  local  atralrs.  their  police,  fire  department.  streetH  and  wiler- 
works.  In  some  Statea,  however,  they  are  conaldered  parts  of  Uis 
township,  and  as  such  vote  In  town  meetlog  on  all  queallons  toudilu 
township  roads,  bridges,  the  poor  and  schools.'" 

The  conspicuous  feature  of  this  syBtem  is  the  reappearsDW 
of  the  New  England  Town  meeting,  though  in  a  somewhit 
leas  primitive  and  at  tlie  same  time  lesa  jjerfect  form,  because 
tile  township  of  the  West  is  a  more  artificial  organism  thin 
the  rural  Town  of  MaasachuBetts  or  Rhode  Island,  where,  natil 
lately,  everybody  was  of  English  blood,  everybody  knew  everj- 
[joily  else,  everybody  was  educated  not  only  in  book  learning. 
but  in  the  traditions  of  pelf -government.  However,  such  » 
it  is,  the  Illinois  and  Michigan  system  ia  spreading.  Recent 
legislation  in  California,  Nebraska,  and  other  western  State; 
permits  its  adoption.  It  is  already  established  in  the  two  new 
Statea  of  Dakota,  and  eeema  destined  to  prevail  over  the  whde 
North-West." 

In  proportion  to  the  extent  in  which  a  State  has  adopted 
the  township  system  the  county  has  tended  to  decline  in  im- 
portance. It  ia  nevertheless  of  more  consequence  in  the  West 
than  in  New  England.  It  has  frefjuently  an  educational  offi- 
cial who  inspects  the  schools,  and  it  raises  a  tax  for  aiding 
sdiools  in  the  poorer  to\vnships.  It  has  duties,  which  are 
naiurally  more  important  in  a  new  than  in  an  old  State,  of 
laying  out  main  roads  and  erecting  bridges  and  other  piU>IiG 

"■'Lotffll  Government  In  Michigan."  by  E.  W.  Bemls.  In  J.  B.  T. 
Stvditi,   Baltimore,  IEB3. 

"In  Switzerland  the  rural  Gemeladc  or  Commune  Is  the  basis  ot  1^ 
whole  republican  Hystcm  of  the  Canton.  It  has  charBe  ot  the  pallOC 
the  poor,  and  schools,  and  dwob  lands.  It  has  a  primary  BaaemblT' 
meeting  several  times  a.  year,  which  dlacusses  communal  business  asd 
elects  BD  admlnlalratlve  council.  It  resemblsB  In  Ihefle  rtrspMU  W 
American  Town  or  TownEhip,  but  Is  subject  (or  some  purpoeea  la  llw 
Jurisdiction  of  an  otHclal  cnllcd  the  Srntthnlter.  apTiolnted  by  the  Can- 
lou  for  a  district  comprlslog  a  number  ot  communes. 
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■works.  And  sometimes  it  lias  the  oversight  of  township  ex- 
penditure." The  board  of  county  commissioners  consiete  in 
Michigan  and  Illinois  of  the  supervisors  of  all  the  townships 
within  the  county;  in  Wisconsin  and  Minnesota  the  commia- 
sioners  are  directly  chosen  at  a  county  election. 

I  pass  to  the  mixed  or  coraproniiee  system  as  it  appears  in 
the  other  group  of  States,  of  which  Pennsylvania,  Ohio.  In- 
diana, and  Iowa  may  be  taken  aa  samples.  In  these  States 
we  find  no  Town  meeting.  Their  township  may  have  greater 
or  less  power,  but  its  members  do  not  come  together  in  a 
primary  assemhly;  it  electa  its  local  officers,  and  acts  only 
through  and  by  tliem.  In  Ohio  there  are  three  township 
trustees  with  the  entire  charge  of  local  affairs,  a  clerk  and  a 
treasurer.  In  Pennsylvania  the  township  is  governed  by  (wo 
or  three  supervisors,  elected  for  three  years,  one  each  year,  to- 
gether with  an  assessor  (for  valuation  purposes),  a  town  clerk, 
three  auditors,  and  (where  the  poor  are  a  township  charge) 
two  overseers  of  the  poor.  The  supervisors  may  lay  a  rate  on 
the  township  not  exceeding  one  per  cent,  on  the  valuation  of 
the  property  within  its  limits  for  the  repair  of  roads,  high- 
ways, and  bridges,  and  the  overseers  of  the  poor  may,  with 
the  consent  of  two  justices,"*  levy  a  simiSar  ta.\  for  the  poor. 
But  as  the  poor  are  usnally  a  county  charge,  and  as  any  rate- 
payer may  work  out  hia  road  tax  in  labour,  township  rates 
amount  to  very  little. 

'   of   tlie   thousand   or   more 


"Mr.  Bemls  says:— "loaamiich  as  mar 
townships  al  a  State  lack  the  poUtical 
oeceasarj  tor  perfect  Helf-control,  since  bIbo  many  through  la 
meaiiB  canoot  raise  siifUclEnt  money  for  roads,  brldgea,  achoolE 
the  poor,  a  higher  authority  la  needed  *lth  the  power  of  equa 
'aluBttoQ  of  aevernl  contiguous  towns,  of  taxing  the  whole 
:he   poorer,   and   of  exerclslnB  a ' 


zing 


beneflt  o , _.._ „    .    .. 

■  of  this  power 

1h  not  fully  appreciated'.  For  lack  of  aimllar  proTtslon  In  Masaaohu- 
eetts,  there  la  Bcaroely  nay  Slate  or  county  aid  or  control  of  achoolB, 
Every  town  1b  left  lo  Ita  own  reaonrcea.  with  poor  results  [?1.  All 
educators  earoescly  adrocale  county  aod  State  control  of  schools,  that 
there  may  be  uniformlly  of  methods,  and  that  the  country  dialrlcts. 
ihe  nurseries  of  our  grout  men  In  the  past,  may  not  degenerate.  But 
two  inQuences  oppose:  Che  fear  of  centralization  on  the  part  of  the 
small  towns  which  need  It  most,  and  the  dislike  ot  the  rich  cities  to 
tax  themselves  for  the  country  dlatricls.*' — "I^ocal  Government  la 
MIchlgao,'  fif  supra,  p.  IS. 

"Justices  are  elected  by  the  people  for  Qve  years,  and  commlsalooed 
br  tbe  goTernor  ot  Che  StKte. 
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"Id  Iowa,'  says  Mr.  Macy.  "Ibe  civl!  tovnahlp.  trbJcb  j»  oiultr 
miles  square,  la  a.  local  government  for  holdlQK  eleccioDE.  rfMMf 
rOBdB.  tEsting  property,  giving  relief  to  The  poor,  aod 
D(  local  Interest.  Its  olHeerH  are  three  trustees,  one  clerk,  a  rou)  n- 
pervlBor  for  caeh  road  difitrlct.  one  Haseasor.  two  or  more  ]u»tlM  of 
the  peace,  and  iwo  or  more  eonstablcB.  The  Justices  and  cotnuWa 
are  la  a  aFaae  county  offlccrs.  Yet  they  are  elected  by  lomitilpt, 
and  If  tbey  remove  from  the  township  In  which  they  are  cboieii.  lit 
cease  to  lie  oBicera.  The  truateea  are  chosen  (or  three  years,  W 
their  terms  of  olDce  are  ao  arrangeil  that  one  la  chosen  each  rat 
The  other  officers  are  chosen  for  [wo  yesrs.  If  tbere  Is  viililii  tk 
limits  of  the  township  an  Inoorporaled  town  or  city,  the  law  reijulni 
that  St  least  one  at  the  Justlcea  shall  live  withlD  the  town  or  cltT. 
The  voters  within  the  town  or  city 
voters  of  the  city  arc  not  allowed  to 
the  township  assessor:  they  vote  for 

"The  trustees  of  the  township  have  varlons  duties  In  Ifae  admlnti- 
tratlon  of  the  poor-laws.  An  able-bodied  person  applying  tor  ^d  But 
be  required  to  work  upon  the  slreela  or  blghwaya.  If  a  person  wk* 
has  acquired  a  legal  settlement  in  the  county,  aud  who  has  no  tttt 
rchlllyes  able  to  support  him.  applies  to  the  trustees  for  aid.  ti  a 
their  duty  to  look  Into  the  case  and  furniah  or  refuse  reliet.  If  Itm 
decide  to  furnish  it,  they  may  do  so  by  sending  the  persoa  to  tb> 
county  poorhouae,  or  by  ftlvlng  him  what  they  think  needful  In  food. 
clothing,  medical  attendance,  or  money.  If  they  refuse  aid  the  s^ 
pllcant  may  go  lo  the  county  supervisors,  and  they  may  order  tin 
trustees  lo  furniah  aid;  or  If  the  aupervlsors  Think  the  trjiBtees  an 
giving  aid  unwisely  ihey  may  order  them  lo  withhold  It.  Id  ill 
cases  where  aid  Is  furnished  directly  by  the  trustees  to  the  appllesM 
they  are  required  to  send  a  statE'mpnt  of  the  expense  iDcnrrod  to  tka 
auditor  of  the  county,  who  preacnts  the  bills  to  the  board  of  supei- 
visors.  All  bills  for  the  relief  of  the  poor  are  paid  by  the  county,  sod 
f  tbey  chooBC  may  take  the  entire  business  out  ot  ll" 
But  In  couu 


hands  of  the  truat 
Tided,  and  where  the  s 
e  required  t 


ouutles  where  no  poorboase  Is  pro- 
lervisors  make  no  prorlBloO  for  the  poor,  tfcs 
take  entire   charge  of   the   buBiness.      Tet  ii 


health  otHcers  of  the  township.  They  may  require  persona  to  be  vacch 
WLted;  they  may  require  the  remaval  ot  Qlth  injurious  lo  healch;  th<T 
may  adopt  hye-lawa  for  preserving  (be  health  of  the  canuaunlly  taS 
enforce  tbem  by  Qne  and  imprisonment."" 

In  most  of  tliese  States  the  county  overshadows  the  tows- 
ship.  Taking  Pennsylvania  as  an  e:xample,  we  fiod  rttk 
county  govfrncd  by  a  board  of  tliree  commifleioneis,  elected 
'"A  Qovtmment  Text-Book /or  Joaa  SdiooU,   pp.  21-13. 
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r  three  years,  upon  a  minority  vote  system,  the  elector  being 
Powed  to  ?ote  for  two  candidates  only.  Besides  these  there 
B  officers,  also  chosen  by  popular  vote  for  three  years,  viz.  a 
leriff,  coroner,  prothonotary,  registrar  of  wills,  recorder  of 
teds,  treasurer,  surveyor,  three  auditors,  clerk  of  the  court, 
iBtrict  attorney.  Some  of  the**  officers  are  paid  by  fees, 
except  in  counties  whose  population  exceeds  50,000,  where  sU 
are  paid  by  salary.  A  count)  with  at  least  40,000  inliabitanta 
is  a  judicial  district,  and  elects  its  judge  for  a  term  of  ten 
years.  No  new  county  is  to  eontam  less  than  400  square 
miles  or  20,000  inliabitants.*'  The  county,  besides  its 
judicial  business  and  the  management  of  the  prisons  incident 
tliereto,  besides  its  duties  as  respects  highways  and  bridges, 
has  educational  and  usually  also  poor-law  functions;  and  it 
levies  its  county  tax  and  the  State  taxes  through  a  collector 
for  each  township  whom  it  and  not  the  township  appoints. 
It  audits  the  accounts  of  township,  and  has  other  rights  of 
control  over  these  minor  communities  exceeding  those  allowed 
by  Michigan  or  Illinois.-"  I  must  not  omit  to  remark  that 
where  any  local  area  is  not  governed  by  a  primary  assembly" 
of  all  its  citizens,  as  in  those  States  where  there  is  no  Town 
meeting,  and  in  all  States  in  respect  to  counties,  a  method  is 
frequently  provided  for  taking  the  judgment  of  the  citizens 
of  the  local  area,  be  it  township  or  county,  by  popular  vote  at 
the  polls  upon  a  speciiic  question,  usually  the  borrowing  of 
money  or  the  levying  of  a  rate  beyond  the  regular  amount 
This  is  an  extension  to  local  divisions  of  the  so-called  "plebis- 
citarj-"  or  referendum  method,  whose  application  to  State  leg- 
islation has  been  discussed  in  a  preceding  chapter.     It  aeenifl 


64,000. 

"Ste  -Local  Governmem  la  PenDBFlvniiia."  In  J.  II.  U.  Stadia,  by 
K.  R.  L.  Gould,  BBlllmorc,  1SS3, 

"As  cbc  primnry  meeting  is  In  EaslBcd  dylns  out  In  Ihe  form  of  the 
parish  vestry,  so  the  plnblacltary  method  eepma  lo  he  coming  In  to 
meet  the  now  more  demotrallc  conditions  of  the  country.  It  IB  recog- 
nized In  the  Free  Library  Acts,  whieb  provide  for  ta^tlog  a  poll  ol  all 
the  ratepayers  within  a  Riven  local  area  to  determine  whether  or  no 
a  local  rate  shall  be  levied  to  provide  a  tree  public  library.  And  sett 
Bbove  (Chapter  XXXIX.)  as  to  the  propoBUl  to  submit  to  popular  vote 
the  queatlon  of  granting  licenses  for  the  sale  ot  intDxIcatlog  liquors. 
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to  work  well,  for  by  providing  an  exceptional  method  of  meet- 
ing exceptional  cases,  it  enables  the  ordinary  powers  of  execu- 
tive officials,  whether  in  township  or  coxinty,  to  be  kept  within 
narrow  limits. 

Want  of  space  has  compelled  me  to  omit  from  this  sketdi 
many  details  which  might  interest  European  students  of  local 
government,  nor  can  I  attempt  to  indicate  the  relations  of  the 
rural  areas,  townships  and  coimties,  to  the  incorporated  vil- 
lages and  cities  which  lie  within  their  compass^  further  than 
by  observing  that  cities,  even  the  smaller  ones,  are  usually 
separated  from  the  townships,  that  is  to  say,  the  township 
government  is  superseded  by  the  city  government,  while  cities 
of  all  grades  remain  members  of  the  counties,  bear  their  share 
in  county  taxation,  and  join  in  coimty  elections.  Often,  how- 
ever, the  constitution  of  a  State  contains  special  provisions  to 
meet  the  case  of  a  city  so  large  as  practically  to  overshadow  or 
absorb  the  county,  as  Chicago  does  the  coimty  of  Cook,  and 
Cincinnati  the  county  of  Hamilton,  and  sometimes  the  city  is 
made  a  county  by  itself.  Of  these  villages  and  other  minor 
municipalities  there  are  various  forms  in  different  States. 
Ohio,  for  instance,  divides  her  municipal  corporations  into 
(a)  cities,  of  which  there  are  two  classes,  the  first  class  con- 
taining three  grades,  the  second  class  four  grades;  (b)  vil- 
lages, also  with  two  classes,  the  first  of  from  3000  to  5000 
inhabitants,  the  second  of  from  200  to  3000;  and  (c)  hamlets, 
incorporated  places  with  less  than  200  inhabitants.'^  The 
principles  which  govern  these  organizations  are  generally  the 
same;  the  details  are  infinite,  and  incapable  of  being  sum- 
marized here.  Of  minor  incorporated  bodies  therefore  I  say 
no  more.  '  But  the  larger  cities  furnish  a  wide  and  instructive 
field  of  inquiry;  and  to  them  three  chapters  must  be  devoted. 

*^Ohio  Voters'  Mamuil,  Appendix  K.  Ohio  contains:  Cities— 1  ftr»t 
class,  first  grade,  1  first  class,  second  grade,  1  first  class,  third  grade. 
2  second  class,  first  grade,  1  second  class,  second  grade,  9  secoad 
class,  third  grade,  23  second  class,  fourth  grade;  Villages — 84  flrtt 
class,  395  second  class;  Hamlets — 32,  besides  785  unincorporated  places 
or  towns  mentioned  in  Secretary  of  State's  Report  for  1881. 


CHAPTEK  XLIX 


OBBEHTATION8  ON  LOCAL  GOVERNMENT 


It  may  serve  to  clear  up  a  necesBarily  intricate  deacription 
if  I  add  here  a  few  general  remarks  applicable  to  all,  or  nearly 
all,  of  the  variouK  eysteme  of  local  government  that  prevail  in 
the  several  Statefi  of  the  Union. 

I.  Following  American  authorities,  I  have  treated  the  New 
England  type  or  system  as  a  distinct  one,  and  referred  the 
North-westem  States  to  the  mixed  type.  But  the  European 
reader  may  perhaps  figure  the  three  systems  most  vividly  to 
his  mind  if  he  will  divide  the  Union  into  three  zones — North- 
em,  Middle,  and  Souihem.  In  the  northern,  which,  begin- 
ning at  the  confluence  of  the  Yellowstone  and  Missouri, 
stretches  east  to  the  Bay  of  Fundy,  and  includes  the  States  of 
North  and  South  Dakota,  Minnesota,  Wisconsin,  Illinois, 
Michigan,  and  the  sl\  New  England  States,  he  will  find  a 
primary  assembly,  the  Town  or  township  meeting,  in  pre- 
ponderant activity  as  the  unit  of  local  government.  In  the 
middle  zone,  stretching  from  California  to  New  Jersey  and 
New  York,  inclusive,  along  the  fortieth  parallel  of  latitude, 
he  will  find  the  township  dividing  witli  the  county  the  inter- 
ests and  energ;v"  of  the  people.  In  some  States  of  this  zone 
the  county  is  the  more  important  organism  and  dwarfs  the 
lownship;  in  some  the  township  seems  to  be  gaining  on  the 
county ;  but  all  are  alike  in  this,  that  you  cannot  lose  sight  for 
a  moment  of  either  the  smaller  or  the  larger  area,  and  that 
both  areas  are  governed  by  elected  executive  officers.  The 
third  zone  includes  all  the   southern  States;  in  which  the 
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county  is  the  predominaiit  organiEm,  though  here  and  theit 
school  districts  and  even  townshipB  are  growing  in  significmce. 
II.  Both  county  and  township  are,  like  nearly  evervthing 
else  in  America,  English  institutions  which  have  suffered  i 
sea  change.  "The  Southern  county  is  an  attenuated  Engli^ 
shire  with  the  towns  left  out."'  The  northern  township  is  »d 
English  parish,  a  parish  of  the  old  seventeen th-«enturf  form, 
in  which  it  was  still  in  full  working  order  as  a  civil  no  iea 
than  an  ecclesiastical  organization,  holding  common  propertr, 
and  ofti.>n  co-extensive  with  a  to«Ti.  The  Town  meeting  if 
The  English  vestry ;  the  selectmen  are  the  churchwardens,  or 
select  vestrymen,  called  back  by  the  conditions  of  colonial  Iil« 
into  an  activity  fuller  than  they  exerted  in  England  even  io 
the  seventeenth  century,  and  far  fuller  than  they  now  retain.' 
In  England  local  self-government,  except  as  regards  the  poar- 
law,  tended  to  decay  in  the  smaller  (i.e.  parish  or  towndiipl 
areas ;  the  greater  part  of  such  administration  as  these  latter 
needed,  fell  either  to  the  justices  in  petty  sessi<ms  or  to 
officials  appointed  by  the  county  or  by  the  central  government 
until  the  legislation  of  the  present  century  began  to  ereaW 
new  districts,  '('Specially  poor-law  and  sanitary  districts,  for 
local  administration.'  In  the  larger  English  area,  the  conntr. 
true  self-government  died  out  witli  the  ancient  Shire  Moot 
and  fell  into  the  hands  of  persons  (the  justices  assembled  ni 
Quarter  Sessions)   nominated  by  the  Crown,  on  the  recom- 

'Proteisor  Uacy,  'Our  Government,"  an  admirable  eleraenlan 
Bhetch  for  school  usa  ot  Ihe  slrucmre  and  tunetfona  of  the  feiieril 
and  Slates  governmenla. 

Tew  things  Id  Engrllsli  history  are  better  worth  stu^tylDE'.  or  hate 
exercised  a  more  pervadlne  Influence  on  the  progress  ot  eTenls,  tbaa 
the  practical  dlsappearaoce  from  rural  EnglaDd  of  that  Commune  or 
C1eiTi?lnde  which  has  remained  so  patent  a  factor  in  the  erooooUt 
and  BOcial  as  well  as  the  political  life  of  France  and  Italy,  of  Oer- 
manr  (includtng  Austrian  Qermany)  sad  of  Swltserland.  If  EA^gllih- 
men  were  half  as  sctlie  in  the  study  of  their  own  local  inBtltullona  u 
Americana  have  begun  to  be  In  that  of  tbeirs,  we  Ehould  have  had  a 
copious  literature  upon  this  rntereetiog  subject. 

"However,  the  parish  coaatables  and  way-wardens  to  some  [riam 
coDtinue  to  be  elected  by  popular  vote;  aoS  the  manor  courts  aal 
courts  leet  were  seml-popular  institutions.  Even  now  the  parish  vei- 
try  has  some  cEvll  powers. 

Id  counMes  the  coroner  eootinued  to  be  elected  by  the  freeholilef* 
hut  !□  the  session  of  1888.  a  provision  tranefTTlDg  the  appolnimaDt 
lo  (be  oewly.crcBled  county  coudcIIb  wbs  enacteij  by  Porllainenc  '61  k 
»  Vict,,  ch,  xll„  I  61, 
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inendation  of  the  lord-lieutenant.  It  is  onlj  to-day  that  a 
syBtem  of  elective  county  councUs  has  been  created  by  statute. 
Jn  the  American  colonies  the  governor  filled  tlie  place  which 
the  Crown  hold  in  England ;  but  even  in  colonial  days  there 
was  a  tendency  to  substitute  popular  election  for  gubernatorial 
nomination;  and  county  government,  obeying  the  universal 
impulse,  is  now  everywhere  democratic  in  form ;  though  in 
the  South,  while  slavery  and  the  plantation  system  lasted,  it 
■was  practically  aristocratic  in  its  spirit  and  working. 

III.  In  England  the  control  of  the  central  government — 
that  is,  of  Parliament — is  now  maintained  not  only  by  stat- 
Titea  defining  the  duties  and  limiting  the  powers  of  the  various 
local  bodies,  but  also  by  the  powers  vested  in  sundry  depart- 
ments of  the  executive,  the  Local  Government  Board,  Home 
Office,  and  Treasury,  of  disallowing  certain  acts  of  these 
bodies,  and  especially  of  supervising  their  expenditure  and 
cheeking  their  borrowing.  In  American  States  the  executive 
departments  have  no  similar  functions.  The  local  authori- 
ties are  restmincd  partly  by  the  State  legislature,  whose  stat- 
utes of  course  bind  them,  but  still  more  effectively,  because 
legislatures  are  not  alway.t  to  he  trusted,  by  '"  3  State  Consti- 
tutions. These  instruments  usually — the  more  recent  ones  I 
think  invariably — contain  provisions  limiting  the  amount 
which  a  county,  township,  village,  school  district,  or  other 
local  area  may  borrow,  and  often  also  the  amount  of  tax  it 
may  levy,  by  reference  to  the  valuation  of  the  property  con- 
tained within  its  limits.  Specimens  of  these  provisions  will 
be  found  if.  a  note  at  the  end  oj  this  volume.  They  have  been 
found  valuable  in  checking  the  growth  of  local  indebtedness, 
which  had  become,  even  in  rural  districts,  a  serious  danger.* 
The  total  local  debt  was  in  1880: 


Counties 
Town  ships 
School    District; 


1125,152.100  <£S5.09O,0CO) 

30.190.861  ( £6,038.000) 

17.«3.110  (£3,498,000) 

»n3,136,071  (£31,826.000) 


•See  also  Chapter  XLIII.  on  "State 
of  course  applied  lo  cttles  bIro,  whli 
ToTT  very  much  In  ihelr  detallB.  and 
vote  la  Bllowed  to  extend  Ibe  limit. 
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This  sum  bears  a  comparatively  small  proportion  to  &t 
total  debt  of  the  several  States  and  of  the  cities,  whidi  ■« 
then — 


cities  over  TGDO  tnhBbltaata 

Olber   municipal   bodies  under  7500   Id- 


E6.31O,209        (fll.K 


TOlal  .  .       n.02T ,£23.413     <£«>&.3W.»I 

It  ifi  also  a  diminishing  amount,  having  fallen  eight  per  cent 
between  1870  and  IS'SO,  whereas  city  indebtedness  was  tba 
still  increasing. 

IV.  County  and  township  or  school  dietrict  taxes  are  dired 
taxes,  there  being  no  octroi  in  America,  and  are  collected  along 
with  State  taxe-^  in  the  smallest  tax-gathering  area,  i.e.  the 
township,  where  townships  exist.  Local  rates  are  not,  how- 
ever, aa  in  England,  levied  on  immovable  property  only,  but 
also  on  personal  property,  according  to  the  valnation  madp 
by  the  assessors.  Much  the  larger  part  of  taxable  personalty 
escapes  because  its  owners  conceal  it,  and  tliere  may  be  no 
means  of  ascertaining  what  they  poBsess.  Lands  and  houses 
are  often  assessed  far  below  their  true  value,  because  the  town- 
ship assessors  have  an  interest  in  diminishing  the  share  of  fiie 
county  tax  which  will  fall  upon  their  township ;  and  similarly 
the  county  assessors  have  an  interest  in  diminishing  the  share 
of  the  State  tax  to  be  borne  by  their  count}'.*  Real  property  is 
taxed  in  the  place  where  it  is  situate;  personalty  only  in  the 
place  where  the  owner  resides,'  But  the  suffrage,  in  local 
as  well  as  in  State  and  National  elections,  is  irrespective  of 
property,  and  no  citizen  can  vote  in  more  than  one  place.  A 
man  may  have  a  dozen  houses  or  farms  in  as  many  cities,  coun- 
ties, or  townships:  he  will  vote,  even  for  loc 
in  the  spot  where  he  is  held  to  reside. 

The  great  bulk  of  local  expenditure  is  borne  by  local  1 

'As  to  this  and  the  Boards  or  Equalliallon  see  Cliapter  Xt.tn.1 
*0(  course  what  la  really  the  enme  proporly  may  he  taxed  Id  mW" 
a  one  place,  e.g.   a  tulning  conipsny  may  be  taxed  as  a  companT 
ind  the  shares  held  by  Individual  proprlctorB  be  poasltilr 
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But  in  some  States  a  portion  of  the  county  taxes  is  allotted  to 
the  aid  of  school  districts,  so  m  to  mnke  t!ie  wealthier  districts 
relieve  the  burden  of  the  poorer,  and  often  a  similar  subven- 
tion is  made  from  State  revenues.  The  public  achoolR,  which 
are  everywhere  and  in  all  grades  gratuitous,  absorb  a  very 
large  part  of  the  whole  revenue  locally  raised,'  and  in  addition 
to  wliat  taxation  provides  they  receive  a  large  revenue  from 
the  lands  which,  under  Federal  or  State  legislation,  have  been 
set  apart  for  educational  purposes.*  On  the  whole,  the  bur- 
den of  taxation  in  rural  districts  is  not  heavy,  nor  is  the  ex-, 
pcnditure  often  wasteful,  because  the  inhabitants,  especially 
under  the  Town  meeting  system,  look  closely  after  it. 

V.  It  is  noteworthy  that  the  Americans,  who  are  supposed 
to  be  especially  fond  of  representative  assemblies,  have  made 
little  use  of  representation  in  their  local  government.  The 
township  is  usually  governed  either  by  a  primary  assembly  of 
all  citizens,  or  else,  as  in  such  States  as  Ohio  and  Iowa,  by  a 
very  small  board,  not  exceeding  three,  with,  in  both  sets  of 
cases,  several  purely  executive  officers."  In  the  county  there  i^ 
seldom  or  never  a  county  board  possessing  legislative  func- 
tions;"  usually  only  three  commissioners  or  supervisors  with 
some  few  executive  or  judicial  officers.  Local  legislation  (ex- 
cept as  it  appears  in  the  bye-laws  of  the  Town  meeting  or 
selectmen)  is  discouraged.  The  people  seem  jealous  of  their 
county  officials,  electing  them  for  short  terms,  and  restricting 
each  to  a  special  range  of  duties.  This  is  perhaps  only  an- 
other way  of  saying  that  the  county,  even  in  the  South,  has 
continued  to  be  an  artificial  entity,  and  has  drawn  to  itself 

"The  total  eipendlture  on  public  Bcbools  In  the  United  Slalea  la 
stated  by  the  U.  S.  Commisaloner  of  Educallon  ( Heporl  for  lS8i-aS)  Bl 
1111,304,927  (£22,2e0.00O».  The  National  BOTeniment  has  no  authority 
over  edueatlona!  niatCera,  but  haa,  since  1867,  had  a  Bureau  which  col- 
leotB  Bt&tlstica  from  tbe  States  and  Issues  valuable  reports. 

■The  student  of  economic  science  may  be  Interealed  to  hear  that  In 
some  of  the  States  which  have  the  largest  permanent  schrDl  fund  (be 
eJTect  on  the  etncicncy  of  the  schools,  and  on  the  Interest  of  Iho  people 
In  them,  baa  been  pernlcloua.  In  education,  as  welt  bs  In  oleemosyn- 
nry  and  ecclesiastical  matters,  ondowraenls  would  seem  to  be  a  very 
doubtful  beneflt. 

'In  a  tew  Western  States  the  Town  board  has.  like  the  New  Eueland 
Belectmen.  a  limited  taxing  power,  as  well  as  admlQlsiralive  duties. 

"In  New  York,  however,  there  Is  a  tnaTkcd  tendency  In  this  direc- 
.Hon. 
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no  great  part  of  the  intereBt  and  ailections  of  the  citiaau. 
Over  five-sisths  of  the  Union  each  county  presents  a  a 
figure  on  the  map,  with  notliing  diBtinctive  about  it,  not 
"natural"  about  it,  in  tlic  sense  in  which  such  English  comi- 
ties as  Kent  or  Cornwall  are  natural  entities.  It  is  too  large 
for  the  personal  interest  of  the  citizens :  that  goes  to  the  tmni- 
ship.  It  is  too  small  to  have  traditions  which  command  the 
respect  or  touch  the  aSectious  of  its  inhabitants :  these  belong 
to  the  State." 

VI.  The  chief  functions  local  government  has  to  discbarge 
in  the  United  States  are  the  following : — 

Making  and  repairing  roads  and  bridges, — These  prime 
necessities  of  rural  life  are  provided  for  by  the  township, 
county,  or  State,  according  to  the  class  to  which  a  road  at 
bridge  belongs.  That  the  roada  of  America  are  proverbially 
ill-built  and  ill-kept  is  due  partly  to  the  dimate,  with  ib 
alternations  of  severe  frost,  occasional  torrential  rains  (in  the 
middle  and  southern  States) ,  and  long  droughts ;  partly  to  the 
hasty  habits  of  the  people,  who  are  too  busy  with  other  thingF, 
and  too  eager  to  use  their  capital  in  private  enterprises  to  be 
willing  to  spend  freely  on  highways;  partly  also  to  the  thin- 
ness of  population,  which  is,  e.xcept  in  a  few  manufacturing 
districts,  much  less  dense  than  in  western  Europe.  In  many 
districts  railways  have  come  before  roads,  so  roads  have  been 
the  less  used  and  cared  for. 

The  administration  of  justice  was  one  of  the  first  needs 
which  caused  the  formation  of  the  county :  and  matters  con- 
nected with  it  still  form  a  large  part  of  county  business.  The 
voters  elect  a  judge  or  judges,  and  the  local  prosecuting  officer. 
called  the  district  attorney,  and  the  chief  executive  officer, 
the  sheriff."  Prisons  are  a  matter  of  county  concern.  Police 
is  always  locally  regulated,  but  in  the  northern  States  more 
usually  by  the  townsliip  than  by  the  county.     However,  this 


■"The  AmericBo  sheriff  remnlca  something  like  what  tha  Eagtisi' 
■herill  vat  before  hla  wings  were  clipped  by  leelBlation  Bome  aemilT 
reu-a  ago.  Even  tben  he  moslly  acted  by  deputy.  The  ]uBllceB  and  li? 
oouatr  police  have  since  that  legiHlailon  largely  supefHeded  his  acLMi 
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branch  of  government,  so  monjentoua  in  continental  Enrope, 
is  in  America  comparatively  unimportant  outside  tlie  cities. 
The  rural  districts  get  on  nearly  everywhere  with  no  guardians 
of  the  peace,  beyond  the  township  constable;'*  nor  does  the 
State  government,  except,  of  course,  through  statutes,  esercise 
any  control  over  local  police  administration."  In  the  rural 
parts  of  the  eastern  and  middle  States  property  is  as  safe  as 
anywhere  in  the  world.  In  such  parts  of  the  West  as  are 
disturbed  by  dacoits,  or  by  solitary  highwaymen,  travellera 
defend  themselves,  and,  if  the  sheriff  is  distant  or  slack,  lynch 
law  may  usefully  be  invoked.  The  care  of  the  poor  is  thrown 
almost  everywhere  upon  local  and  not  upon  State  authoritieB," 
and  defrayed  out  of  local  funds,  sometiniee  by  the  county, 
Fometimes  by  the  township.  The  poor-laws  of  the  eeverfll 
States  differ  in  so  many  particulars  that  it  is  impossible  to 
give  even  an  outline  of  them  here.  Little  outdoor  relief  is 
given,  though  in  most  States  the  relieving  authority  may,  at 
his  or  their  discretion,  bestow  it;  and  pauperism  is  not,  and 
has  never  been,  a  serious  malady,  except  in  some  five  or  six 
great  cities,  where  it  is  now  vigorously  combated  by  volunteer 
organizations  largely  composed  of  ladies.  The  total  number 
of  persons  returned  as  paupers  in  the  whole  Union  in  1880 
was  88,fi65,  of  whom  67.067  were  inmates  of  alms-houses,  and 
21,S9S  in  receipt  of  outdoor  relief.  This  was  only  1  to  565 
of  the  whole  population."  In  England  and  Wales  in  1881 
there  were  803,126  paupers,  to  a  population  of  25.974,439,  or 
1  to  32  of  population. 

Sanitation,  which  has  become  so  important  a  department 
of  English  local  administration,  plays  a  pmall  part  in  the  rural 
districts  of  America,  because  their  population  is  so  much  more 
1  where   (here  sre  no   townshlpB.  some  correBponalng 


"Or,  In  States  wher 

"Mlchlsan  Is  now  <1! 
for  the  enrorcemcDt  ol 
B  States  thei 


said  to  be  InatitutiDg  a  e 
:r  antl-Uquor  Icgtslatlon. 
re  Stale  poor-law  superlc 
BtitulloEH  tor  the  benefit  of 


quently  ct^rlaln  Stale  ioi 

□t  paupers,  e.g.  pauper  lunatics. 

"New  Yorlt  bad  15.2J7  paupers  lot  wliom  2810  were  outdoor).  Colo- 
rado IT  (I  outdoor).  Arizona  4.  Louisiana  makes  no  return  of  indoor 
paupers,  because  the  parlsbes  (=Toun<teB)  provide  for  the  maln- 
tenBOce  of  their  poor  in  private  iQEiltutloas,  (The  aocurec}'  ot  tbesg 
Htwnq  has  beeo  questioned.) 
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thinly  spread  over  the  surface  that  the  need  for  drains  ai 
the  removal  of  nulsanoea  is  less  presamg;  moreover,  »  the 
hoinblef  classes  are  better  off,  unhealthy  dwellingg  are  fii  Iw 
common.  Public  health  officers  and  sanitary  inepecton  vmld, 
over  the  larger  part  of  the  county,  have  little  ocxjapatiim-" 

Education,  on  the  other  hand,  has  hitherto  been  not  ob!j  i 
more  distinctively  local  matter,  but  one  relatively  far  mart 
important  than  in  England,  France,  or  Italy.  And  tbere  a 
usually  a  special  administrative  body,  often  a  special  admin- 
istrative area,  created  for  its  purposes — the  school  cmntnittae 
and  the  school  district."  The  vast  sum  expended  oo  pnbbc 
instruction  has  been  already  mentioned.  Thon^  primaritr 
dealt  with  by  the  smallest  local  circumscription,  tliere  is  t 
growing  tendency  for  both  the  county  and  the  State  to  intereet 
themgelvea  in  the  work  of  instruction  by  way  of  inspectioa. 
and  to  some  extent  of  pecuniar}'  subventions.  Not  only  does 
the  county  often  appoint  a  count}-  superintendent,  but  there 
are  in  some  States  county  high  schools  and  (in  moet)  coontv 
boards  of  education,  besides  a  State  Board  of  CommiseioDeis." 
I  need  hardly  add  that  the  schools  of  all  grades  are  more 
numerous  and  efficient  in  the  northern  and  western  Ibao  in 
the  southern  States."  In  old  colonial  daye,  when  the  Ba^i)A 
Commissioners  for  Foreign  Plantations  asked  for  informatiMi 
on  the  subject  of  education  from  the  governors  of  Tlrginii 
and  Connecticut,  the  former  replied,  "I  thank  God  there  are 
no  free  schools  or  printing  presses,  and  I  hope  we  shall  n« 
have  any  these  hundred  years";*'  and  the  latter,  "One-toorth 

:uple4    mucli    at 


"S&ollatloD,  bDwev<^r,  has  of 
ClevelaDd  od  l^ak?  Erie  claims 
large  cttr  in  lUe  world. 

*      I  district  freqceDtlr  coincides  witb  th«  («wliaktp. 


t   of  UT 


■^ough  tbe  !  ..... 

It  bas  generally  (outstd?  of  Neir  England)  sdmlntiiratlve  atneen  41 
ilset  from  tbose  o(  tho  loirnshlp.  and  when  It  coincides  it  !■  oRen  lak- 
dlvlded  Into  lesser  dlatrlcta. 

'^D  Bome  States  provision  is  mEde  for  the  combinactttn  of  aewsril 
■cbool  dlstrlctH  to  mBlntain  a  superior  school  at  a  central  apoC 

'The  difrereoces  between  the  school  arran^meats  at  dlScraU  StUM 
■re  BO  numerous  that  I  cannot  attempt  to  describe  them. 

"Governor  Sir  William  Berkeley,  however,  waa  among  th*  Tlrfte- 
lans  who  In  1E60  subscribed  for  the  erection  in  Virginia  or  'a  coUedi* 
of  iludente  of  the  liberal  arts  and  Bclences.'  As  to  elementarr  li>- 
stnictloD.  he  said  that  Virginia  pursued  'the  same  course  that  Is  tak'S 
In  ETngtand  out  Of  towns,  every  man  according  to  bis  ability  iiuUW- 
Ing  biB  children.    We  have  (orty-elght  parlehes.  and  o" — 
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of  the  annual  revenue  of  the  colony  ia  laid  out  in  maintaining 
free  schools  for  the  education  of  our  children."  The  diaparity 
was  prolonged  and  intenaified  in  the  South  by  the  e:(iHtenee 
of  slavery  Now  that  slavery  has  gone,  the  South  makes  rapid 
advances;  but  the  proportion  of  illiteracy,  especially  of  course 
among  the  negroes,  is  still  high.'" 

It  will  be  observed  that  of  the  general  functions  of  local 
government  abo^e  described,  three,  viz,  police,  sanitation,  and 
poor  relief,  are  simpler  and  leas  costly  than  in  England,  and 
indefd  in  inoM  parts  of  western  and  central  Europe.  It  haa 
therefore  proved  easier  to  vest  the  management  of  all  in  tha 
same  loeal  authority,  and  to  get  on  with  a  smaller  number  of 
special  execuT'vc  olficers.  Education  is  indeed  almost  the  only 
mattei  which  has  been  deemed  to  demand  a  special  body  to 
handle  it.  Nevenheless,  even  in  America  the  increasing  com- 
plexity of  civilization,  and  the  growing  tendency  to  invoke 
governmental  aid  for  the  Batisfaetion  of  wants  which  were  not 
previously  felt,  or  if  felt,  were  met  by  voluntarj'  action,  tend 
to  enlarge  the  sphere  and  multiply  the  functions  of  local  gov- 
ernment. 

VII.  How  far  has  the  spirit  of  political  party  permeated 
rural  local  government?  I  have  myaelf  asked  thia  question 
a  hundred  times  in  travelling  through  America,  yet  I  find  it 
hard  to  give  any  general  answer,  because  there  are  great  di- 
versities in  this  regard  not  only  between  ditferent  States,  but 
between  different  parts  of  the  same  State,  diversities  due 
sometimes  to  the  character  of  the  population,  sometiraes  to 
the  varjing  intensity  of  ])arty  feeling,  sometimes  to  the  greater 
or  less  degree  in  which  the  areas  of  local  government  coincide 
well  paid.  and.  by  consent,  should  be  better  if  tbey  would  pra;  uttener 
and  preach   leHB,'— TTie    Colltge   of    Wiltiam   and   Mary,  by    Dr.    H.    B, 

"The  percentaxe  of  persons  unable  to  read  to  Ihe  whole  population 
of  (he  United  States  wbb.  in  1880.  13.4;  It  was  lowest  In  Iowa  |2.1). 
blsliest  In  South  Carolina  (48.2)  and  Loulalana  (4B,S).  The  percectage 
aC  peraODB  unable  to  write  was,  Id  the  whole  United  Stales.  IT:  lowest 
In  Nebraska  IS.E).  hlghesl  In  South  Carollaa  (65,4)  and  Alabama  (BO.S). 

It  baa  recenllr  been  proposed  in  Congreea  to  reduce  the  aurplua  In 
the  U.  S,  Ireaaury  by  iIlslributtnK  sums  amoag  (he  fitatea  in  aid  of 
education.  Id  proportion  lo  [he  need  which  exists  far  BcbooU.  i.t,  to 
their  llUioracy.  The  objections  on  the  score  o[  economic  policy,  aa 
well  aa  ol  conslltutlonal  law.  are  ao  obvious  as  to  have  Btlmulatad  a 
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with  the  election  districts  for  the  election  of  State  senaton  or 
repreEentatives.  On  the  whole,  it  would  seem  that  eaonlT 
officials  arc  apt  to  be  chosen  on  political  lines,  not  bo  mncb 
because  any  political  questions  come  before  them,  or  beeavr 
they  can  exert  much  influence  on  State  or  Federal  electiou. 
as  because  these  paid  oflices  afford  a  means  of  rewarding  priit- 
ical  services  and  securing  political  adhesions.  Each  rf  dM 
great  parties  usually  holds  its  county  convention  and  nnra  ib 
"county  ticket,"  with  the  unfortunate  result  of  intmding  b»- 
tional  polities  into  matters  with  which  they  have  nothing  to 
do,  and  of  making  it  more  difficult  for  good  citizens  outside 
the  class  of  professional  politicians  to  find  their  way  iato 
county  administration.  However,  the  party  candidates  ■» 
seldom  bad  men,  and  the  ordinary  voter  is  less  apt  to  vote 
blindly  for  the  party  nominee  than  he  would  he  in  Federal  or 
State  elections.  Tn  the  township  and  rural  school  dietric. 
party  spirit  is  much  less  active.  The  offices  are  often  oopaid. 
and  tlie  personal  merits  of  the  candidates  are  better  known  I'l 
the  voters  than  are  those  of  the  politicians  who  seek  for  countj 
office."*  Rings  and  Bosses  {of  whom  more  anon)  are  not  un- 
known even  in  rural  New  England.  School  committee  elec- 
tions are  often  influenced  by  party  affiliations.  But  on  th* 
whole,  the  township  and  its  government  keep  themselTe; 
pretty  generally  out  of  the  political  whirlpool ;  their  posts  are 
filled  by  honest  and  reasonably  competent  men. 

Vlir.  The  apparent  complexity  of  the  system  of  local  go>'- 
emment  sketched  in  the  last  preceding  chapter  is  dne  entirdt 
to  the  variations  between  the  several  States.  In  each  State  it 
is.  as  compnred  with  tiiat  of  rural  England,  eminently  simple. 
There  are  few  local  divisions,  few  authorities;  the  diviajons 
and  authoritios  rarely  overlap.  No  third  local  area  and  local 
authoritj-  intermediate  between  township  and  county,  and  sim- 
ilar to  the  English  poor-law  Union,  or  District  with  its  Conn- 
cil  recently  proposed  in  England,  has  been  found  neceasarv. 
Especially  simple  is  the  method  of  levying  taies.  A  eitiaen 
pays  at  the  same  time,  to  the  same  officer,  upon  the  same  paper 
■^oroeUmeB  ibe  parly  "liekol"  leaves  a  blank  apace  (or  iho 
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of  demand,  all  his  local  tsiea,  and  not  only  these,  but  also  hia 
State  tax;  in  fact,  a)l  the  direct  taxes  which  he  ie  required  to 
pay.  The  State  is  spared  the  expense  of  maintaining  a  sepa- 
rate collecting  staff,  for  it  leans  upon  and  uses  the  local 
officials  who  do  the  purely  local  work.  The  tax-payer  has  not 
the  worry  of  repeated  calls  upon  his  cheque-book."  Nor  is 
this  simplicity  and  activity  of  local  administration  due  to  ita 
undertaking  fewer  duties,  as  compared  with  tlio  State,  than  is 
the  case  in  Europe.  On  the  contrary,  tlie  sphere  of  local  gov- 
ernment is  in  America  unusually  wide,'"  and  widest  in  what 
may  be  called  the  most  characteristically  American  and  demo- 
cratic regions.  New  England  and  the  North-west.  Americans 
constantly  reply  to  the  criticisms  which  Europeans  pass  on 
the  faults  of  their  State  legislatures  and  the  shortcomings  of 
Congress  by  pointing  to  the  healthy  efficiency  of  their  rural 
administration,  which  enables  them  to  bear  with  composure 
the  defects  of  the  higher  organs  of  government,  defects  which 
would  be  less  tolerable  in  a  centralized  country,  where  the  na- 
tional government  deals  directly  with  local  affairs,  or  where 
local  authorities  await  an  initiative  from  above. 

Of  the  three  or  four  types  or  systems  of  local  government 
which  I  have  described,  that  of  the  Town  or  township  with  its 
popular  primary  assembly  is  admittedly  the  beat.  It  is  the 
cheapest  and  the  most  efficient ;  it  is  the  most  educative  to  the 
citizens  who  bear  a  part  in  it.  The  Town  meeting  has  been 
not  only  the  source  but  the  school  of  democracy.'*  The  action 
of  so  small  a  unit  needs,  however,  to  be  supplemented,  perhaps 
also  in  some  points  supervised,  by  that  of  the  county,  and  in 
this  respect  the  mi.ved  system  of  the  middle  States  is  deemed 
to  have  borne  its  part  in  the  creation  of  a  perfect  tyj>e.  For 
some  time  past  an  assimilative  process  has  been  going  on  over 
the  United  States  tending  to  the  evolution  of  such  a  type." 


"Some  Slates,  howev 

or  quarterly.    In  many 

"The  tun cl Ions  arc  d 


the  option  ot  paylDK  halt-yearly 

illowed  upon  payniPTit  In  advunca. 

aunieraus  as  In  GnglaQd.  but  thia 

!ij.     The  practical  compelance  ot 

local  authorities  tor  underlaklag  any  new  (unctions  thai   may  becoms 

needed,  and  wblcb  the  Stale  may  entrust  to  them.  Is  great. 

"In  Rhode  Island  It  was  the  Towns  that  made  the  State. 

"This  tendency  la  riBible  not  least  as  regards  the  systems  of  educ4- 

tlonal   BdmlnlstrBlIoc.      The    National    Teacbers'   Asaoclatlon   ot   tho 
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In  adopting  the  township  system  of  New  England,  the  north- 
western States  have  borrowed  some  of  the  attributes  of  the 
middle  States  coimty  system.  The  middle  States  have  devel- 
oped the  township  into  a  higher  vitality  than  it  formerly  pos- 
sessed there.  Some  of  the  southern  States  are  introducing 
the  township,  and  others  are  likely  to  follow  as  they  advance  in 
population  and  education.  It  is  possible  that  by  the  middle 
of  next  century  there  will  prevail  one  system,  uniform  in  its 
outlines,  over  the  whole  country,  with  the  township  for  its 
basis,  and  the  coimty  as  the  organ  called  to  deal  with  those 
matters  which,  while  they  are  too  large  for  township  manage- 
ment, it  seems  inexpedi<*nt  to  remit  to  the  unhealthy  atmo^ 
phere  of  a  State  capital. 

U.  S.  not  long  since  prepared  an  elaborate  report  on  the  Tarloiu  exlit- 
Ing  systems,  and  the  more  progressive  States  are  on  the  alert  to  proit 
by  one  another's  experience. 


CHAPTER  L 

THE  GOVERNMENT  OP  CITIES 

The  growth  of  great  cities  has  been  among  the  most  sig- 
nificant and  least  fortunate  changes  in  the  character  of  the 
population  of  the  United  States  during  the  century  that  has 
passed  since  1787.  The  census  of  1790  showed  only  thirteen 
cities  with  more  than  5000,  and  none  with  more  than  40,000 
inhabitants.  In  1880  there  were  494  exceeding  5000,  forty 
exceeding  40,000,  twenty  exceeding  100,000.  There  are 
probably  to-day  (1888)  at  least  thirty  exceeding  100,000. 
The  ratio  of  persons  living  in  cities  exceeding  8000  in- 
habitants to  the  total  population  was,  in  1790,  3.3 
to  every  100,  in  1840,  8.5,  in  1880,  22.5.  And  this  change 
has  gone  on  with  accelerated  speed  notwithstanding  the  enor- 
mous extension  of  settlement  over  the  vast  regions  of  the 
West.  Needless  to  say  that  a  still  larger  and  increasing  pro- 
portion of  the  wealth  of  the  country  is  gathered  into  the  larger 
cities.  Their  government  is  therefore  a  matter  of  high  con- 
cern to  America,  and  one  which  cannot  be  omitted  from  a 
discussion  of  transatlantic  politics.  Such  a  discussion  is, 
however,  exposed  to  two  difficulties.  One  is  that  the  actual 
working  of  municipal  government  in  the  United  States  is  so 
inextricably  involved  with  the  party  system  that  it  is  hard  to 
understand  or  judge  it  without  a  comprehension  of  that  sys- 
tem, an  account  of  which  I  am,  nevertheless,  forced  to  reserve 
for  subsequent  chapters.  The  other  is  that  the  laws  which 
regulate  municipal  government  are  even  inore  diverse  from 
one  another  than  those  whence  I  have  drawn  the  account 
already  given  of  State  governments  and  rural  local  govern- 
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ment.  For  not  only  has  each  State  its  own  system  of  lavs 
for  the  goTeminent  of  cities,  but  within  a  State  there  is,  as 
regards  the  cities,  little  uniformity  in  mnnicipal  arrange- 
ments. Larger  cities  are  often  governed  diflferently  from  the 
smaller  ones ;  and  one  large  city  is  differently  organized  from 
another.  So  far  as  the  legal  arrangements  go,  no  general  de- 
scription, such  as  might  be  given  of  English  municipal  goi- 
emments  under  the  Municipal  Corporation  Acts,  is  posEiUe 
in  America.  I  am  therefore  obliged  to  confine  mysdi  to  t 
few  features  common  to  most  city  governments,  oocasionaUr 
taking  illustrations  from  the  constitution  or  history  of  some 
one  or  other  of  the  leading  municipalities. 

The  history  of  American  cities,  though  striking  and  instme- 
tive,  has  been  short.  Of  the  ten  greatest  cities  of  to-day  only 
four — ^Baltimore,  New  Orleans,  New  York,  and  Philadelphia 
— ^were  municipal  corporations  in  1820.*  Every  city  has  re- 
ceived its  form  of  government  from  the  State  in  which  it 
stands,  and  this  form  has  been  repeatedly  modified.  Former- 
ly each  city  obtained  a  special  charter;  now  in  nearly  all 
States  there  are  general  laws  under  which  a  population  of  a 
certain  sizo  and  density  may  be  incorporated.  Yet,  as  ob- 
served above,  special  legislation  for  particular  cities,  especially 
the  greater  ones,  continues  to  be  very  frequent. 

Although  American  city  governments  have  a  general  re- 
semblance to  those  English  municipalities  which  were  their 
first  model,*  their  present  structure  shows  them  to  have  been 
much  influenced  by  that  of  the  State  governments.  We  find 
in  all  the  lar<^er  cities — 

A  mayor,  head  of  the  executive,  and  elected  directly  by  ibt 
voters  within  the  citv. 

Certain  executive  oflficers  or  boards,  some  directly  elected 
by  the  city  voters,  others  nominated  by  the  mayor  or 
chosen  by  the  city  legislature. 

^Tbe  term  ''city'*  denotes  in  America  what  la  called  In  EnglmDd  a 
municipal  borough,  and  has  nothing  to  do  with  either  alxe  or  antiqiiity. 
The  constitution  or  frame  of  government  of  a  city,  which  is  always 
given  by  a  State  statute,  general  or  special,  is  called  its  cbmrter. 

'American  municipalities  have,  of  course,  never  been*  sinee  tbs 
Revolution,  close  corporations  like  most  English  borongto  before  tte 
Act  of  1835. 
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A  legislature,  consistinp  usually  of  two,  but  eoraetimeB  of 
one  chamber,  directly  elected  by  the  city  voters. 

Judges,  usually  elected  by  the  city  voterB,  but  aometimea 
appointed  by  the  State. 

What  is  this  but  the  frame  of  a  State  government  applied 
to  the  smaller  area  of  a  city  ?  The  mayor  corresponds  to  the 
Governor,  the  officers  or  boards  to  the  various  State  officials 
and  boards  (described  in  Chapter  XLI.)  elected,  in  moat 
cases,  by  the  people;  Ihe  aldermen  and  common  council  (as 
they  are  generally  called)  to  the  State  Senate  and  ABsembly; 
the  city  elective  judiciarv  to  the  State  elective  judiciary.' 

A  few  words  on  each  of  these  municipal  authorities.  The 
mayor  is  by  far  the  most  conspicuous  figure  in  city  govern- 
ments, much  more  important  than  the  mayor  of  an  English 
or  Irish  borough,  or  the  provost  of  a  Scotch  one.  He  holds 
office,  sometimes  for  one  year,*  but  now  more  frequently  for 
two,'  three,  or  even  five'  years.  In  some  cities  he  is  not  re- 
eligible.  He  is  directly  elected  by  the  peo])le  of  the  whole 
city,  and  is  usually  not  n  member  of  the  city  legislature,* 
He  has,  almost  everi-where,  a  veto  on  all  ordinances  passed  by 
that  legislature,  which,  however,  can  be  overridden  by  a  two- 
thirds  majority.  In  many  cities  he  appoints  some  among  the 
heads  of  departments  and  administrative  boards,  though 
usually  the  approval  of  tlie  legislature  or  of  one  branch  of  it* 
is  required.  Quite  recently  some  citj*  charters  have  gone  so 
far  as  to  make  him  generally  responsible  for  all  the  depart- 
ments, though  limiting  liis  initiative  by  the  right  of  the  legis- 
lature to  give  or  withhold  supplies,  and  mating  him  liable  to 

'American  iDunlcfpal  EOTernineDtH  are  of  course  Hitbject  to  three 
gODeral  rules:  that  they  have  no  powers  other  than  those  conterrea  on 
tbem  by  Ibp  Stale,  that  they  caanot  delegate  their  powera,  and  that 
their  lestslBtloD  and  aclloa  geQerallj'  Is  subject  to  tbe  constitution 
and  Btatutes  as  weU  of  tbe  TJniced  States  as  of  tbe  Slate  to  which  they 
belong. 

*GeneraUy  in  the  Fttleg  of  the  Becoad  rank  and  to  BostoD, 

■New  Torli,  Brooklyn,  Chicago,  Baltimore.  San  Pranclaco,  ClnGlnnftU, 
and  EBDerally  in  the  larger  cities. 

'Pbl  I  ode  I  phi  a,  SI.  Louie. 

In  Chicago  sod  San  Francisco  tbe  mayor  sits  In  the  leKisIature. 

"The  Brooklyn  charter  allows  the  mayor  to  appoint  Iieada  of  de- 
partments wilboul  any  concurrence  of  the  council,  in  tbe  heHef  that 
thus  reapoQBlbility  can  be  better  flied  upon  hito;  and  New  Tork  has 
latel)'  (1884)  taken  the  suae  course, 


MB  THE    STATE    GOVERNMENTS 

impeachment  for  misfeaeance.  He  receives  a  considerable  ai- 
arv,  varying  with  the  size  of  the  city,  but  sometimes  reac^iinf 
$10,000,  the  Fame  salary  as  tltat  allotted  to  the  justices  of  Ik 
Supreme  Federal  Court.  It  rests  with  him,  as  the  chief  ate- 
utive  officer,  to  provide  for  the  public  peace,  to  quell  riflte, 
and,  if  neceHsary,  to  cidl  out  the  militia.'  He  often  exerts,  in 
practice,  some  discretion  as  to  the  enforcement  of  the  lav;  In 
may,  for  inBtance,  put  in  force  Sunday  Closing  Acts  or  r^i- 
latioDB,  or  omit  to  do  so. 

The  practical  work  of  administration  is  carried  on  iff  ■ 
number  of  departments,  sometimes  under  one  bead,  eome- 
times  constituted  as  boards  or  commissions.  The  moet  im- 
portant of  those  are  directly  elected  by  the  people,  for  a  terra 
of  one,  two,  three,  or  four  years.  Some,  however,  are  chosrti 
by  the  city  legislature,  some  by  the  mayor  with  the  approfil 
of  the  legislature  or  its  upper  chamber.  In  most  cities  die 
cliief  executive  oificers  have  been  disconnected  frora  one  an- 
other, owing  no  common  allegiance,  except  that  which  their 
financial  dependence  on  the  city  legislature  involves,  awl 
communicating  less  with  the  city  legislature  as  a  whole  thsn 
with  its  committees,  each  charged  with  some  one  branch  of 
administration,  and  each  apt  to  job  It. 

Education  has  been  generally  treated  as  a  distinct  matter, 
with  which  neither  the  mayor  nor  the  legislature  has  been 
suffered  to  meddle.  It  is  committed  to  a  Board  of  EducatitRi. 
whose  nierabers  are  separately  elected  by  the  people,  or,  as  in 
Brooklyn,  appointed  by  the  mayor,  levy  (though  they  do  not 
themselves  collect)  a  separate  tax,  and  have  an  executive  stiff 
of  their  own  at  their  disposal.'" 

'Some  Idea  of  the  GOmplexICy  due  to  tbe  practice  of  KivlnK  tPKMI 
charters  to  particular  eltlea.  or  pasBlug  special  bills  relating  to  Uiem. 
may  be  gathered  from  the  Coct  tbat  In  Ohio,  for  InataDce.  ibe  datlea  at 
the  moj-or  vary  greally  in  the  six  chief  cities  of  the  State.  TherA  »" 
dutlea  which  a  major  has  In  ClnclnDotl  only,  out  Of  all  the  cities  of  ifc* 
State;  others  which  be  has  In  all  the  cltiea  eicept  Claclaaall:  othiri 
In  Cincinnati  and  Toledo  only;  others  In  Cleveland.  Toledo.  Colitmbi* 
Dayton  and  SprlnKflcld  only;  others  In  Cleveland  and  Toledo  oaly; 
others  Id  Cleveland  only;  others  Id  Toledo  only:  others  In  CoIimibBa 
and  Dayton  only.  These  variations  are  the  reaolt  not 
made  by  each  city  Cor  itselr,  hut  of  State  te^alatfoo. 

'°There  are  some  paltita  or  resemblance  in  this  system 
meat  o(  English  cltiea,  and  capccially  ot  Loadou.     The 
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The  city  legislature  usually  conelsts  in  email  cities  of  one 
chamber,  in  large  ones  of  two,  the  upper  of  which  generally 
bears  the  name  of  the  Board  of  Aldermen,  the  lower  that  of 
the  Common  Council."  All  are  elected  by  the  citizens,  gen- 
erally in  wards,  but  the  upper  house  occasionally  by  districts 
or  on  what  is  called  a  "general  ticket,"  i.e.  a  vote  over  the 
whole  city."  Usually  the  common  council  is  elected  for  one 
year,  or  at  mcffit  for  two  years,  the  upper  chamber  frequently 
for  a  longer  period.*'  Both  are  osualiy  unpaid  in  the  smaller 
cities,  sometimes  paid  in  the  larger.'*  All  city  legislation, 
that  is  to  say,  ordinances,  bye-laws,  and  votes  of  money  from 
the  city  treasury,  are  passed  by  the  council  or  councils,  sub- 
ject in  many  cases  to  the  mayor's  veto.  Elxcept  in  a  few 
cities  governed  by  very  recent  charters,  the  councils  have 
some  control  over  at  least  the  minor  otScials.  Such  control 
is  exercised  by  committees,  a  method  borrowed  from  the  State 
and  National  legislatures,  and  suggested  by  the  same  reasons 
of  convenience  which  have  established  it  there,  but  proved  by 
experience  to  have  the  evils  of  secrecy  and  ii-responsibility  as 
well  as  that  of  disconnecting  the  departments  from  one 
another. 

The  city  judges  are  only  in  so  far  a  part  of  the  municipal 
government  that  in  moat  of  the  larger  cities  they  are  elected  by 
the  citizens,  like  the  other  chief  otficers.  There  are  usually 
peverai  superior  judges,  chosen  for  terms  of  five  years  and 

moQ  counctla  eleft  certain  olBcialH  and  mansge  Ibeir  bualQesa  by  com- 
mltteea.  In  LoDdoo  ihe  sberlda  uud  cbamberlaJda  arp  el^eted  bf  tbe 
llverymeti.  Note,  bowever,  Ihat  In  aa  Engllsb  boraugb  or  city  do  we 
flud  n  [«□- chambered  leglslaiure,  nor  lexcPpC  as  Inut  aforesaid  In 
LADdaa)  offlclBiB  elecled  by  popular  vote,  nor  a  veto  on  legiBlaUon 
Tested  [n  the  mayor. 

"Some  large  cities,  however  (e.g.  New  York  and  Brooklyn.  Cblcago 
with  ItE  36  aldermen.  Sao  Francisco  with  its  12  aupervlsora).  have  only 
ooe  chamber. 

.  "In  acme  tew  cities.  amaoB  which  Is  Chicago,  the  plan  o(  minority 
representation  has  been  to  Bome  extent  adopted  by  allowlns  the  voter 
to  cast  his  vote  tor  two  candidates  only  when  there  are  three  placea 
to  be  fllled.  It  was  tried  la  New  York,  but  the  State  Court  of  Appeals 
held  tbe  Elalute  creating  It  to  be  uncoDBtKuIlonal. 

"Sometimes  tbe  couDclloiaQ  la  required  fay  atatule  to  be  a  resident  In 
tbe  word  be  represents. 

"BostoD  and  Cincinnati  give  no  salary,  St.  Louis  pays  members  of 
both  Its  councils  jaOO  i£G(l)  a  year.  Baltimore,  tlOOO  l£2aO).  New 
York  paya  and  Brooktyo  does  not. 


r 

^H  upwards,  and  a  large  number  of  police  judges  or  justicM,'' 

^H  generally  for  shorter  terniB,     UccaBionally,  however,  tbe  Sttto 

^1  has  prudently  reserved  to  itself  the  appotntmetit  of  judgn. 

^B  Thus    in    New   Haven,    Connecticut    (population    in   1S80, 

I 

I 

■  \ 
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]pa,  JuatLces  at  ttio  peace,  and  a  aberllf  are  elecLed  by  ikl 

jt  Che  dtr  courlB  derive  exjatence  directly   from  ilie  SHU 

leglBlaturc.     .     .     .     Tbe    mode    of   flelecllag  judges    1b    this:    the  .■<•« 

couDty   delegation    lo   the   domioact   partf    In    (be    lecUlaun 

sBBemblea  in  caucus  and  nonilDalcs  two  of  the  ESjne  political  laltk  U 

bo  respectively  Judge  and  assisuot  Judge  ol  the  New  Haven  dt;  coun. 

Their  cboipe  Is  adopted  by  their  parly,  and  the  DomlnaUoiw  arc  All 

ratified.  oKen  by  a  atrlct  party  vole,     iDSBinuch  as  Ibe  leelalatim  U 

,lly  RepHbllcan.  end  the  city  d(  New  Haven   la   aalalUti^T  D<!aB- 

Ic.   three  ueagea  amount  to  l  reservation  ot  ludldal   offices  tnlB 

'huD«ry  and  thirsty'  lucal  majority,  ikDd  the  malDteDanee  o[  a  ctf- 

conlrol   by   (be   Republican  country   towns  over   the   DenuKfallc 


It  need  hardly  be  said  that  all  the  above  officers,  from  t^K 
mayor  and  judges  downwards,  are,  like  State  officers,  elected 
by  manhood  euffrage.  Tlieir  election  is  usually  mado  to  coin- 
cide with  that  of  Htate  officers,  perhaps  also  of  Fedieral  mi' 
gressmen.     This  saves  expense  and  trouble.     But  as  it  not 

■^metlmes  (bb  In  St.  Louis)  the  police  jualtces  are  nominated  ij 
tbe  mayor. 

""During  the  session  or  [he  IcglBlature  In  March.  1SS5.  Ibis  argumcK 
was  pul  forward  In  angwer  to  a  Democratic  plea  (or  representallv 
upon  the  clly  court  bench:  'The  Democrats  possess  all  the  atllKt 
offlcea  In  New  Haven,  it's  only  fair  that  the  Republicans  abould  hsn 
the  city  court."  E^och  party  accepted  (he  statement  bb  a,  conclual" 
reason  for  political  aciioD.  It  would  be  gratifying  to  find  the  ■nhli't 
dlacUESed  upon  a  higher  plaoe.  and  tbe  lncumbcp(s  oE  the  olBcea  wlw 
had  done  well  conlltiiicd  from  terra  (o  term  without  regard  to  psrtT 
aOlliadDns.  But  In  the  present  coudlllon  of  polKIca]  morals,  the  ec- 
lating arrangementB  are  probably  the  most  practicable  th»t  could  bf 
made.  It  goes  without  Baying  that  country  dlilrlcts  sre.  bh  a  rule. 
more  deserving  of  political  power  than  are  cities.  Th«  tnelbod  ul 
selecting  the  Judiciary  Is  everywhere  a  moral  quesllon.  but  It  aeemt 
to  me  that  the  State  autborlly  should  designate  every  Judge  of  a  rank 
higher  than  a  Justice  of  the  peace.  If  the  city  Judges  wer«  localll 
elected  upon  the  general  party  ticket,  the  BUCcesaful  candidates  vddU 
often  be  under  obllgationB  to  elemepts  in  tbe  community  whicfa  ar* 
tbe  chief  source  and  nurse  of  the  criminal  cIsbb— an  unseemly  poaltioo 
for  a  Judge."— Mr.  Charles  H.  Levprmore  in  his  IntcreatlDg  aksBA  *t 
the  "Town  and  City  GovommeQl  of  New  Haven"  (p.  71). 
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only  bewiJiJers  the  voter  in  his  choice  of  men  by  distracting  his 
attention  between  a  large  number  of  candidates  and  places,  but 
also  confirms  the  tendency,  already  strong,  to  vote  for  city 
officers  on  party  lines,  there  has  of  late  years  been  a  movement 
in  some  few  spots  to  have  the  municipal  elections  fixed  for  a 
different  date  from  that  of  State  or  Federal  elections,  bo 
that  the  undiatracted  and  non-partisan  thought  of  the  citizens 
may  be  given  to  the  former." 

At  present  the  disposition  to  run  and  vote  for  candidates 
according  to  party  is  practically  universal,  althougli  the  duty 
of  party  loyalty  is  deemed  less  binding  than  in  State  or  Fed- 
eral elections.  When  both  the  great  parties  put  forward  quee- 
tionable  men,  a  non-partisan  list,  or  so-called  "citizens' 
ticket,"  may  be  rim  by  a  combination  of  respectable  men  of 
both  parties.  Sometimes  this  attempt  succeeds.  However, 
though  the  tenets  of  Republicans  and  Democrats  have  abso- 
lutely nothing  to  do  o-ith  the  conduct  of  city  affairs,  though 
the  sole  object  of  the  election,  say  of  a  city  comptroller  or 
auditor,  may  be  to  find  an  honest  man  of  good  business  habits, 
four-fifths  of  the  electors  in  nearly  all  cities  give  little  thought 
to  the  personal  qualifications  of  the  candidates  and  vote  the 
"straight-out  ticket." 

The  functions  of  city  governments  may  be  distributed  into 
three  groups — (a)  those  which  are  delegated  by  the  State  out 
of  its  general  coercive  and  administrative  powers,  including 
the  police  power,  the  granting  of  licenses,  the  execution  of 
laws  relating  to  adulteration  and  explosives:  (6)  those  which 
though  done  under  general  laws  are  properly  matters  of  local 
charge  and  subject  to  local  rogulation,  such  as  education  and 
the  care  of  the  poor;  and  (c)  those  which  are  not  so  much  of  a 
political  as  of  a  purely  business  order,  such  as  the  paving  and 
cleansing  of  streets,  the  maintenance  of  proper  drains,  the 
provision  of  water  and  light.  In  respect  of  the  first,  and  to 
some  extent  of  the  second  of  thcFe  groups,  the  city  may  be 
properly  deemed  a  political  entity ;  in  respect  of  the  third  it  is 

"On  the  other  hanil.  thero  are  cltlee  which  hope  to  flraw  out  a  larp:pr 
»ote,  aod  Ihererore  obtain  a  belter  choice,  by  pultlnR  th?lr  municipal 
elections  at  the  sbtug  lime  as  the  State  elections.    Thla  hu  juflt  been 
—  doae  br  HlnneQpollB. 
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rather  to  be  compared  to  a  business  corporation  or  cmnpanjr, 
in  which  the  taxpayers  are  Bhareholders,  doing,  through  tbe 
agency  of  the  city  officers,  things  which  each  migiit  do  for 
himself,  though  witli  more  coat  and  trouble.  Ail  tliree  seta 
of  functions  are  dealt  with  by  American  legislation  in  flie 
aanie  way,  and  are  alike  given  to  officials  and  a  legisUtBff 
elected  by  persons  of  whom  a  large  part  pay  no  direct  taUL 
Education,  however,  is  usually  detached  from  the  gmenl 
city  government  and  entrusted  to  a  separate  authori^,'* 
while  in  some  cities  the  control  of  the  police  has  been  wttb* 
held  or  withdrawn  from  that  government,  and  entrusted  to 
the  hands  of  a  separate  board.'"  The  most  remarkable  it- 
stance  is  that  of  Boston,  in  which  city  a  Massachusetts  statnlc 
of  1885  entrusts  the  police  department  and  the  poirer  to 
license,  regulate,  and  restrain  the  sale  of  intoxicating  Uqas^ 
to  a  special  board  of  three  persons,  to  be  appointed  for  fiW 
years  by  the  State  governor  and  council.  Both  political  pif- 
ties  are  directed  by  the  statute  to  be  represented  on  the  bond. 
(This  is  a  frequent  provision  in  recent  charters.)  The  ritr 
paye  on  the  board's  requisition  all  the  eipenses  of  the  police 
department.  In  New  York  the  police  commiBsioners  are  ap- 
pointed by  the  mayor,  but  in  order  to  "take  the  departmoit 
out  of  politics"  an  unwritten  imderstanding  has  been  estab- 
lished that  he,  though  himself  always  a  partisan,  shall  appoint 
two  Democratic  and  two  Republican  commisaionere.  The 
post  of  policeman  is  "spoils"  of  the  humbler  order,  but  spoils 
equally  divided  between  the  parties. 

Taxes  in  cities,  as  in  rural  districts,  are  levied  upon  perstmal 
as  well  as  real  property ;  and  the  city  tax  ia  collected  along 
witli  the  county  tax  and  State  tax  by  the  same  collectors. 
There  are,  of  course,  endless  varieties  in  the  practice  of  differ- 
ent States  and  cities  as  to  methods  of  assessment  and  to  the 
minor  imposts  subsidiary  to  the  property  tax.  Both  real  and 
personal  property  are  usually  assessed  far  below  their  troe 

"Though  Bometlraea,  an  lo  Baltimore,  the  dty  leglBlature  appolnw 
«  Board  of  Education.  UQliappUr.  In  some  cUIfb  edireatloo  is  -within 
rolltica.  and.  as  may  lo  auppoaed.  with  resullB  uofavourable  to  the 
todepetideiioe  and  even  Cq  the  quality  ot  the  teachers. 

••So  Jn  Baltimore.  
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value,'"  the  latter  because  owners  are  reticent,  the  former  be- 
cause the  city  assessors  are  ansiooe  to  take  as  litlle  as  possible 
of  the  State  and  county  burden  on  the  shoulders  of  their  own 
community,  thougii  in  this  patriotic  eilort  tliey  are  checked 
by  the  county  and  State  Boards  of  Equalization.  Taxes  are 
usually  BO  much  higher  in  the  larger  cities  than  in  the  country 
districts  or  smaller  municipalitie?,  that  there  is  a  strong  ten- 
dency for  rich  men  to  migrate  from  tlie  city  to  its  suburbs  in 
order  to  escape  the  city  collector.  Perhaps  the  city  overtakes 
them,  extending  its  limits  and  incorporating  its  suburbs;  per- 
haps they  fiy  farther  afield  by  the  railway  and  make  the  pros- 
perity of  country  towns  twenty  or  tliirty  miles  away.  The 
unfortunate  consequence  follows,  not  only  that  the  taxes  are 
heavier  for  those  who  remain  in  the  city,  but  that  the  philan- 
thropic and  political  work  of  the  city  loses  the  participation 
of  those  who  ought  to  have  shared  in  it.  For  a  man  votes 
in  one  place  only,  the  place  where  he  resides,  and  is  taxed  on 
his  personalty,  although  he  is  tsxed  on  his  real  property 
wherever  it  is  situate,  perhaps  in  half  a  dozen  cities  or  coun- 
ties. .4nd  where  he  has  no  vote,  he  is  neither  eligible  for 
local  office  nor  deemed  entitled  to  take  a  part  in  local  political 
agitation. 

It  may  conduce  to  a  better  comprehension  of  the  newest 
frame  of  city  government  if  I  present  an  outline  of  the 
mimicipal  system  in  two  recently  reformed  cities.  In  both 
of  them  there  has  been  serious  maladministration  due  to 
causes  to  be  presently  explained,  and  many  efforts  had  been 
made  to  apply  drastic  remej3ies.  In  one,  St.  Txniis,  a  com- 
pletely new  charter  has  been  enacted,  embodving,  in  the  main, 
the  views  of  municipal  reformers.  In  the  other.  Bopton.  a 
number  of  specific  improvements  have  been  effected  in  a 
charter  dating  fvom  1854.  I  begin  with  the  latter  as  the 
older  city." 

■in  New  York  the  aaseBBor'B  valuation  of  real  estate  Is  Bald  to  be 
about  60  per  cent.  oT  Its  true  value,  In  Chicago  between  20  anfl  SO  per 
cent,  of  that  value  (City  Government  of  Philadelphia,  p,  323). 

"Thla  account  of  Boalon  governmpnt  Ib  abalracted  from  n  valuablo 
paper  by  Mr,  James  M-  Biijrtiee.  entitled  the  "City  GDvemmenl  of 
CoBton."  In  John)  Hopkins  Vninertity  Sludie  fifth  aerlea  iBnltlniore. 
1SS7J.  It  ooTitsins  Bome  iDtereMlng  extracts  frota  tbe  Reriort  of  the 
Boatoa  ComnilBHlon  of  1834,  auggeatlng  reforms,  some  of  wblch  were 
Adopted  by  the  State  leKlslature. 
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Boston  (populs-tloQ  in  ISSO,  362^39)  Is  divided  ]nto  ttnatj-Uti 
wnrdi  and  twelve  ald^rmonlc  districts,  each  ward  betas  BabdlrlM 
Into  voting  precincts,  Y.itli  aliout  live  hundred  voters  In  each.  Mnalet 
pal  elections  are  bplcl  annually  early  in  December, 

The  mAvor  is  elected  tar  one  year  by  the  people  of  the  whole  city, 
receives  JlO.dOO  a  year  (£3000);  appoints,  subject  to  conQnoBtiOB  liy 
the  board  oF  aldermen,  the  chief  offlcers  and  bosrds  (except  the  polln 
board  and  slrcet  commlSBloners),  and  may  remove  any  of  them  tor 
cause.  He  eummona  Ihe  heads  of  depurttncdte  at  least  ooce  a  monil 
tor  conaukation.  Every  ordinance,  order,  reBolulloo.  or  vols  of  tit 
city  caUDcll,  and  every  act  of  cltber  braoch  or  of  the  school  com- 
mlltee  Involving  the  expenditure  ot  money,  is  prescntnl  to  blm  for 
approval,  and  it  disapproved,  falle  to  the  grouod.  unless  recoasiitert4 
and  passed  by  a  two-tblrds  vote.  He  msy  veto  separate  items  in  a 
general  appropriation  bill.  The  depanmeats  send  their  estimate*  n 
him,  which  he  submits  to  the  council  with  his  reeommendatloDs  Iben- 
on.  All  drafts  on  the  city  treasury,  and  all  contracts  exceediog  fUH 
(£200).  require  his  written  approval."  [Note  that  he  is  not  himself* 
member  of  either  branch  of  the  city  legislature.! 

The  legislature,  called  collectively  the  City  Council,  consists  of  tn 
branches,  viz..  the  Board  of  Aldermen,  elected  one  from  each  ot  twein 
districts,  and  the  Common  Council  of  aeventy-tna  membera.  tbne  tv 
each  ward.  Both  are  elected  annually.  They  are  restricted  to  purely 
legislative  (Including  financial)  functions. 

The  executive  dcpartmenls  are  the  [ollowing:  — 

ElMed  bff  popular  uofe.— Three  street  eommlsa loners,  one  each  year 
tor  a  three  years  term,  with  power  to  lay  out  streets  and  assess  dsm- 
Bges.  When  the  estimated  cost  of  a  street  exceeds  tlD.OOO  the  coneiir- 
renCB  of  the   council   Is  required. 

Appointed     by     mayor    and     a/dcT^t^n. —Superintendent 
charged  nith  paving,  repairing,  and  watering  the  streela. 

Fire  department — three  commisslonorB  serving  three  year 

Head   of   department   for    the   survey   and    inspection    ot   I 

Health  departmcnt^tbree  commissioners,  with  large  s. 
ers  (or  preserving  public  health  and  oballng  nuisances.     Term  thr«e 

Overseers  of  the  poor — four  each  year.  Term  thraa  yearB."  TTk 
manage  out-door  relief  and  the  trust  funds  which  the  ally  holds  t' 
that  purpose.    No  salary. 

Board  of  public  Institutions — nine  directors,  charged  with  the  ear* 
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"The  mayor  has  a  number  ot  minor  di 
latest  edition  of  the  Ordinances  that  no  oi 
stones,  or  lie  on  tbe  graSB,  on  the  Commt 
from  ;ho  mayor." 

"Formerly  tho  people,  eubsequpntly  the  council,   elected  Ul« 
seers.    As  under  bath  plans  men  sometimes  got  In  who  jobbed 
tfwn  beneflt,  the  present  scheme  was  adopted  in  1885. 


It  appears  Irom  tl 
limb  a  tree,  or  thro* 
out  getting  a  pennit 
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of  llie  aJmB-housea.  houa< 

hoUHa   for    pauper  chlldre 

No  BftUry,     It  iB  tn  tbeae 

CItr  hoapltal  board— flv 


ludUBtrr.  of  reformat  ion, 
ic  boapUal.  Term  tbree  yearB. 
that  In-door  relief  Is  siren.  i 

voted  by  tho  couacll.  Sve  trua- 


aod  a 


Bonal  property,  and  aaseeE 

City  collector,  who  levii 

aors.    Appointed  aonuolly. 

The  following  further  oil 


rtmeol — board  of  three  which  controlB   tbe  waterworks 
e  of  water.    Term  three  yeara. 

lepartment— five  chief  aasessorB,  to  Talue  real  and  par- 
ty, county,  and  State  taiea.     Term,  three 


t  blUa  dBllyered  1 


■e  appointed  by  the  mayor  and  alder- 
men: For  five  years— five  commlHslonera  of  Cedar  Grove  Cemetery 
(unpaid);  for  three  yeara — three  reglBtriirH  of  voters,  six  alnklOE  fund 
oommlsa loners  (unpaid);  for  one  year — two  record  c 
paid),  five  directors  of  ferries  (unpaid),  Bve  trustees  of  Mount  Hope 
Cemetery  (unpaid),  otty  treasurer,  cUy  auditor,  corporation  counsel, 
city  BollcitDr.  superintendent  of  public  buildings,  city  architect,  super- 
intendent of  street  lights,  superintendent  of  sewera,  auperlQleodont 
Of  printing,  superintendent  of  Faceull  Hall  Market,  superintendent  oC 
bridges,  city  surveyor,  water  registrar,  reglBtrar  of  births,  deaths, 
and  QiarrlBgeB,  harbour  master  and  ten  Bflaistanta,  commlBslon  (or 
certain  bridees,  inspector  of  proviBious,  Inspector  of  milk  and  vlDegar, 
sealer  (and  four  deputy  sonlers)  of  weights  and  c 
dred  and  aixty-eisht  election  offloers  and  their  deputies. 

The  above  ibo  [ar  as  paid)  are  paid  by  salary  fixed  by  the  council. 
The  following  officers,  also  appointed  aunually  by  mayor  and  alder- 
men, are  paid  by  fees: — 

lEBpector  of  lime,  three  Inspeclors  ot  petroleum,  fltteen  Ingpeotora 
of  prcBsed  hay,  culler  of  hoops  and  slaves,  three  fence  viewers,  ten 
fieid  drivers  and  pound  keepers,  three  surveyora  of  marble,  nine  super- 
IntendenlB  of  hay  scales,  four  measurers  of  upper  leather,  flfteen 
mesBurera  o(  wood  and  bark,  twenty  measurers  ot  grain,  three  weigh- 
ers ot  beef,  thirty-eight  weighers  of  coal,  five  weighers  of  boilers  and 
heavy  mflchlnery,  tour  weighers  ot  ballast  and  lighters,  ninety-two 
undertakers,  one  hundred  and  fifty  constables. 

In  addition  to  these  there  Is  a  city  clerk,  elty  messenger,  and  i:lork 
of  comrolttees  elected  by  coDcurrent  vote  ot  the  City  Council,  a  clerk 
of  the  common  council  elected  by  that  body,  and  many  county  olQcerB 
elected  by  [be  voters  ot  the  caualy  ot  Suttoik,  In  which  Boston  stands. 

'*rhlB  board  supervises  the  suburban  parka,  the  Common,  and  t 
Public  Garden  (together  with  smaller  opeu  spaces),  within  Ibe  cii 
being  under  the  charge  o(  a  superintendent  separately  appointed. 
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and  of  vhlch  BoBton  fumlsheH  nearly  I  he  whole  populoUon.  At 
county  Judsea,  however,  are  oot  elected,  but.  like  all  otber  Jndfn  tt 
MassBchUEettB,  are  appolnled  by  Che  Governor  and  Council  to  hold  sOcc 
quatn  diu  »e  bfne  geineriitt.  Exclusive  of  election  officers  and  !«' 
paid  oBlcers.  Ihi-  mayor  and  aldormen  appoint  107  persons.  oF  wboD  li 
are  appointed  Tor  one  year,  81  recplve  salarlcB.  and  41  serve  KTBtttllanilT- 
In  the  presi^nt  city  administration  there  are  forty  separate  depart- 
ments and  offices,  most  ot  them  with  a  large  Dumber  of  eubordlnita 
and  workmen.  Thts  -multiplicity  ot  departments  and  »fDclal>  not  mlj 
involves  the  city  in  expeusea  not  to  be  measured  merely  by  the  mU- 
rlea  palil  to  auperfluous  officials.'^  but  allorilB  a  tarse  field  (or  tic 
eierclse  ot  party  patronage,  a  patronage  partially  limited,  but  ta  re- 
gards subordinates  only,  by  the  MaaEachUsetls  Civil  Service  Act  tf 
1S84,  which  la  admialscered  by  a  Civil  Service  CommlBaloa. 

Distinct  tram  tbe  real  ot  the  city  government  Is  the  School  Coo- 
mitleo  or  twenty-tour  members,  elected  on  a  general  ticket  over  \i» 
whole  city,  and  serving  for  three  years,  eight   rfliriog  ^Dually. 

Also  distinct  Is  the  Police  Department,  which,  aa  already  obsBrred. 
baa  by  a  statute  of  18SB  been  enlrualed  to  a  Board  of  PdHm.  W- 
polnted  by  the  Governor  and  Council,  ot  ihres  citizens  of  Bobiod,  wtA 
power  to  "'appoint,  estahllsh.  and  organize"  the  police,  and  to  IIssbm, 
regulate,  and  restrain  the  sale  of  intoxicating  liquors."  In  case  tt 
riot,  the  mayor  can  take  command  of  the  police  force. 

The  city  of  St.  Louk  (population  in  1S80.  350,518)  » 
govemed  by  a  charter  or  scheme  of  government  which,  in  pur- 
suance of  a  special  provision  for  that  purpose  in  tlie  last  Coi»- 
Btitutioti  of  Missouri  (1875),  was  prepared  by  a  board  of 
thirteen  freeholders  elected  by  the  people  of  the  city  and 
county  of  St,  Louis,  and  was  finally  adopted  and  ratified  by 
the  people  themselves  by  a  vote  at  the  polls.  August  22, 1S16." 

St,  Louis  is  divided  into  28  wards  and  244  voting  precincts.  Bls«- 
tlons  are  governed  by  a  strict  law.  which  generally  prevents  fraud*. 
and  are  quiet,  all  drinking  saloons  being  closed  till  mldniejit. 

The  mayor  la  elected  by  the  people  for  four  yeara.   recetvea  |WM 

"Report  of  the  Commission  of  1SS4- 

"III  the  cities  and  towns  ot  MasaactauaatlB  the  queBtlon  of  ([rknllnl 
licences  tor  the  sale  ot  intoxlcBnts  Is  annually  submitted  to  popoltr 
vote.  See  note  to  Chapter  LXVI.  At  present  in  Boston  and  moat 
cities  the  Brant  has  been  voted.  The  annual  revenue  derived  rrom 
licences  is  In  Boston  over  Sr>QO,ooO  (£100.0001  per  annum. 

"I  abridge  the  following  account  from  a  valuable  paper  by  Mr.  Kir- 
Bhall  S.  Snow  (profeEsor  of  history  In  Washington  Cnlveraltj.  St- - 
lAuls),  on  Iho  "City  Governi:>«Dt  ot  St,  Louis,"  In  Johru  gopiUM  tj^ 
tiersitti    Sludie.i,    third  series.  "^^^^ 
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t£10CO)  salary,  la  not  a  member  of  the  city  Aascmbly.  with  which 
he  communicateB  by  messsgea.  He  has  the  power  of  retumiag  any 
bill  passed  b;  the  Assembly,  subject  to  a  power  In  them  to  roconalder 
BDd  pass  by  a  two- thirds  vote.  He  recommends  meaaureH  to  the 
Assembly.  BUbmlts  reporle  from  the  heiids  of  departmenlB.  and  has  a 
great  variety  of  mloor  executive  duties.  He  appoints  to  a  large  num- 
ber of  important  offices,  but  to  conjunction  with  the  Council  (upper 
bouse  of  the  Assembly).  For  the  sake  of  protecting  him  from  the 
pressure  of  those  to  whom  he  owes  bis  election,  these  appotutmeots 
are  made  by  bim  at  the  beginning  of  the  third  year  of  bis  own  term. 

The  Assembly  la  composed  ot  two  bousea.  Tbe  Council  consists  of 
thirteen  members,  elected  tor  four  years  by  "general  ticket";  one- 
third  go  out  of  office  every  second  year.  Thei  House  of  Delegates  con- 
eisls  ot  iweaty-elght  members,  one  from  each  ward.  Each  Assembly- 
man  receives  1300  a  year,  bealdca  bis  reasonable  expeoseB  Incurred 
In  tbe  city  service.  Tbe  Assembly  baa  a  general  legislative  power  and 
supervlHlou  oyer  ail  departments.  Us  borrowing  and  taxing  powers 
being,  however,  limited. 

The  administrative  deparlmpots  are  the  following.  vl».;— Thirteen 
officers  elected  by  tbe  people,  viz.,  comptroller,  treasurer,  auditor, 
registrar,  collector,  marshal,  inspector  ot  welghla  and  measurea, 
president  of  board  of  aasessors,  coroner,  sheriff,  recorder  at  deeds, 
public  administrator,  president  of  board  of  public  improvements. 

Twenty  Boards  or  officers  are  appointed,  most  ot  Ibem  for  four  years, 
by  tbe  mayor  with  tbe  approval  of  the  Council,  viz.:— Board  of  public 
Improvements,  eonslBting  of  street  commissioner,  water  do.,  harbour 
do,,  park  do.,  sewer  do.,  assessor  and  collector  of  water  ratea,  cotn- 
mlEsloncr  ot  public  building^  cammlssloner  of  supplies,  cctnmlsslODer 
of  health.  Inspector  of  boilers,  city  counsellor.  Jury  commisaloner.  re- 
corder of  votes,  city  attorney,  two  police  court  Judges.  Jailer,  superin- 
tendent of  workhouse,  chief  fire  engiocer,  gas  lospector.  assesaora,  and 
several  city  contractors  and  minor  oOlcera. 

Tbe  four  police  commissioners  who,  along  with  tbe  mayor,  are 
charged  with  the  public  safety  of  St.  Louis,  are  appointed  bjr  the 
Governor  ot  Missouri,  with  the  view  ot  keeping  this  departmont  'out 
ot  city  politics,"  In  1SS8  tbe  police  force  was  693  men  atrong.  besldea 
200  private  watchmen,  paid  by  tbelr  employers,  but  wearing  a  uniform 
and  sworn  In  by  tbe  police  board. 

Tbe  city  School  Board  consists  of  2S  members,  one  trom  each  ward, 
elected  for  three  years,  one-third  retiring  annually.  It  Is  Independenl 
ot  the  mayor  and  Aa*erobly.  chooses  Its  ataft  and  all  teachers,  has 
charge  ot  tbe  large  school  funds,  and  levies  a  school  tax,  which, 
however,  the  city  collector  coltecls. 

The  strong  points  of  ibis  charier  are  deemed  to  be  '-the  length  ot 
term  ot  Iib  mualcipal  oOlcers;  tbe  careful  provIsloiiB  (or  honest  regiE- 
and   the   party   purity   ot   elecLJona:    the   checks   on   flnaiiclal 
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administration  and  limitations  of  the  debt,  and  the  fact  that  the  ink- 
portant  offices  to  which  the  mayor  appoints  are  not  Tmemat  till  the  be- 
Sinning  of  his  third  year  of  office,  so  that  as  rewaida  of  politlesl  vork 
done  dorins  a  heated  campaign  they  are  too  Car  In  tlie  dtifff"*^  ts 
prejudice  seriously  the  merits  of  an  election.*^ 

On  the  whole  the  charter  has  worked  welL  XeTcrthelesB 
the  European  reader  will  feel  some  surprise  at  the  number  of 
elective  offices  and  at  the  limited  terms  for  which  all  impor- 
tant offices  are  held.  He  will  note  that  even  in  ctemocratic 
America  the  control  of  the  police  by  city  politicians  has  been 
deemed  too  dangerous  to  be  suffered  to  remain  in  their  hands. 
And  he  will  contrast  what  may  be  called  the  political  diaracter 
of  the  whole  city  constitution  with  the  somewhat  simpler  and 
less  ambitious,  though  also  less  democratic  arrangemente, 
which  have  been  found  sufficient  for  tiie  management  of 
European  cities. 


V 


CHAPTER  LI 


THE  WOBEINO  OP   OITT   G0VEBNMENT9 

k  Two  tests  of  practical  efRciency  may  be  applied  to  ihe  gOT- 
of  a  city :  What  does  it  provide  for  the  people,  and 
what  does  it  cost  the  people?  Space  fails  me  to  apply  in 
detail  the  former  of  these  tests,  by  showiag  what  each  city 
does  or  omits  to  do  for  its  inhabitants;  bo  I  must  be  content 
with  obserring  that  in  the  United  States  generally  constant 
complpints  are  directed  against  the  bad  paving  and  cleansing 
of  the  streets,  (he  non-enforcement  of  the  laws  forbidding 
gambling  and  illicit  drinking,  and  in  some  places  against  the 
sanitary  arrangements  and  management  of  public  buildings 
and  parks.  It  would  appear  fliat  in  ttie  greatest  cities  there 
is  far  more  dissatisfaction  than  esiets  with  the  municipal  ad- 
ministration in  such  cities  as  Glasgow,  LiTerpool,  Manchester, 
Leeds,  Dublin. 

The  following  indictment  of  the  government  of  Philadel- 
phia is,  however,  exceptional  in  ita  severity,  and  however  well 
fomided  as  to  that  city,  must  not  be  taken  to  be  typical.  A 
memorial  presented  to  the  Pennsylvania  legislature  in  1883 
by  a  number  of  the  leading  citizens  of  the  Quaker  City  con- 
tained these  words: — 

'Tbe  aAalTB  of  the  city  ot  Pblladelpbla  have  fallea  Into  a  moat  de- 
plorable coDdltlim.     The  amounts  required  anouall;  for  Ibc  pann^D^ 

BBfT  to  Impose  a  rate  of  taiBtion  which  la  oa  heavy  as  can  be  borne. 

~ID  tbe  meantime  the  streeta  of  tbe  city  bate  beeo  allowed  to  tail 
inio  Buch  a  state  aji  to  he  a  reproach  and  a  disgrace.  Pblladelpbla  la 
CDw  recogniiod  as  tbe  worst-paved  and  worat-cleaned  city  In  tbe  civll- 
itei  trorld. 

6T9 
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"The  water  supply  is  so  bed  that  during  many  weeks  of  the  last 
winter  It  was  not  only  distasteful  and  unwholesome  f<v  drinking,  but 
offensive  for  bathing  purposes. 

"The  effort  to  clean  the  streets  was  abandoned  for  months,  and  no 
attempt  was  made  to  that  end  until  some  public -spirited  citizens,  at 
their  own  expense,  cleaned  a  number  of  the  principal  thorougtiftret. 

"The  system  of  sewage  and  the  physical  condition  of  the  sewers  Is 
notoriously  bad — so  much  so  as  to  be  dangerous  to  the  health  and 
most  offensive  to  the  comfort  of  our  people. 

"Public  work  has  been  done  so  badly  that  structures  have  had  to  be 
renewed  almost  as  soon  as  finished.  Others  have  been  in  part  con* 
structed  at  enormous  expense,  and  then  permitted  to  fall  to  deeij 
without  completion. 

"Inefficiency,  waste,  badly-paved  and  filthy  streets,  onwholesooM 
and  offensive  water,  and  slovenly  and  costly  manag^ement,  have  beet 
the  rule  for  years  past  throughout  the  city  government.*^ 

In  most  of  the  points  comprised  in  the  above  statement, 
Philadelphia  was  probably  at  that  date — ^for  her  government 
has  since  been  reformed — ^among  the  least  fortunate  of  Amer- 
ican cities.  He,  however,  who  should  interrogate  one  of  the 
"good  citizens"  of  Baltimore,  Cincinnati,  New  Orleans,  New 
York,  Chicago,  San  Francisco,  would  have  heard  then,  and 
would  hear  now,  similar  complaints,  some  relating  more  to 
the  external  condition  of  the  city,  some  to  its  police  adminis- 
tration, but  all  showing  that  the  objects  for  which  municipal 
government  exists  have  been  very  imperfectly  attained. 

The  other  test,  that  of  expense,  is  easily  applied.  Both  the 
debt  and  the  taxation  of  American  cities  have  risen  with  un- 
precedented rapidity,  and  now  stand  at  an  alarming  figure. 

A  table  of  the  increase  of  population,  valuation,  taxation, 
and  debt,  in  fifteen  of  the  largest  cities  of  the  United  States, 
from  1860  to  1875,  shows  the  following  result: — 

Increase  in  population    ....    70.5  per  cent. 
taxable  valuation  .  .  .  156.9        * 

debt 270.9 

taxation        ....  368.2«        • 


^The  New  York  Commission  of  1876  described  in  equally  dark  ooloim 
the  management  of  that  city. — Page  5  of  Report. 

^Municipal  Development  of  Philadelphia,  by  Messrs.  AUlnson  sad 
Penrose,  p.  275. 
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Looking  at  some  individual  ca&ee,  we  find  that  tlie  debt  rose 
follows : 


PbltudelpblA 
Cblcago 

St.    I^UlB      . 

puts  burg    . 


1887,  135,000.000—1877.  164,000,000 

1S6T,     M. 760, 000— 1877,  J  13,456 .000 

I8fl7,     JE,BO0,0OO— 1877.  (16,600,000 

18  GT,     f3, 000.000— 1877,  (IS  .000 ,000' 


Ab  respects  current  exj)enditure,  New  York  in  1884  spent 
on  current  city  purposes,  exclusive  of  payments  on  account  of 
interest  on  debt,  sinking  fund,  and  maintenance  of  judiciary, 
the  sum  of  $-^0,332,786— equal  to  $16.;t;  (£3:  8s.)  for  eacli 
inhabitant  (census  of  1880).  In  Boston,  in  the  same  year, 
the  city  expenditure  was  $9,909,019 — equal  to  $27.30 
(£5:  9:  3)  for  each  inhabitant  (census  of  1880).  It  is  of 
course  true  that  much  of  this  debt  is  represented  by  perma- 
nent improvements,  yet  for  another  large,  and  in  some  cities 
far  larger,  part  there  is  nothing  to  show ;  it  is  due  to  simple 
waste  or  (as  in  New  York)  to  malversation  on  the  part  of  the 
municipal  authorities.* 

There  is  no  denying  that  the  government  of  cities  is  the  one 
conspicuous  faUure  of  the  United  States,  The  deficiencies  of 
the  National  government  tell  but  little  for  evil  on  the  welfare 
of  the  people.  The  faults  of  the  State  governments  are  in- 
significant compared  with  the  eitravagance,  corruption,  and 
mismanagement  which  mark  the  administrations  of  most  of 
the  great  cities.  For  these  evils  are  not  confined  to  one  or 
two  cities.  The  commonest  mistake  of  Europeans  who  talk 
about  America  is  to  assume  that  the  political  vices  of  New 
Y'ork  are  found  everywhere.  The  next  most  common  is  to 
suppose  that  they  are  found  nowhere  else.  In  New  York 
they  have  revealed  themselves  on  tlie  largest  scale.  They  are 
"gross  as  a  mountain,  open,  palpable."  But  there  is  not  a 
city  with  a  population  exceeding  200,000  where  the  poison 

•Article  "CHiea"  (by  Mr.  S.  Stern)  ia  Jmer.  Cyclop,  of  Folit.  Science. 

•Mr.  Stern  obBervps:  "Tlie  cost  of  opening  or  improving  hl«:h«>7l 
and  of  plBclns  lewcrs  In  streets  la  ot  course  not  Included  In  Ihla  vast 
BgBregate  or  moneya  flnnually  levied  and  debt  rolled  up,  because  the 
cost  of  (hoae  ImproTemdnls  1«  levied  directly  upon  tha  Isod  l-y  way  of 
RBSesBmenlK,  and  they  never  flgure  as  pert  Of  the  orillnary  expenditure 
ot  the  city."— Article  "Clllea,"  IK  supra. 
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gerniB  have  not  sprung  into  a  vigorous  life;  and  in  Eomerf 
the  emaller  ones,  down  to  'i  0,000,  it  needs  no  microen^ta 
note  the  results  of  their  growth.  Even  in  cities  of  Uie  thiri 
rank  similar  phenomena  may  occasionally  be  discerned, 
though  there,  as  some  one  has  said,  tlie  jet  black  of  Nev  YoA 
or  San  Francisco  dies  away  into  a  hannless  gray. 

For  evils  whieli  appear  wherever  a  large  populatice  i! 
densely  aggregated,  there  must  be  some  general  and  wlfc 
Bpread  causes.  What  are  these  causes?  Adequately  to  a* 
plain  them  would  be  to  anticipate  tlie  account  of  the  partj 
system  to  be  given  in  tlie  latter  part  of  this  volume,  for  it  is 
that  party  system  which  has,  not  perhaps  created,  but  co- 
tainly  enormously  aggravated  tliem,  and  impressed  on  then 
their  specific  type."  I  must  therefore  restrict  myself  for  the 
present  to  a  brief  enumeration  of  the  chief  sources  of  the 
malady,  and  the  chief  rcjnedies  that  have  been  suggested  for 
or  applied  to  it.  No  political  subject  has  been  8o  copiouslj 
discussed  of  late  years  in  America  by  able  and  esperienwi 
publicists,  nor  can  I  do  better  than  present  the  salient  iieti 
in  the  words  which  some  of  these  men,  speaking  in  a  respODBi- 
ble  position,  have  employed. 

The  New  Tork  commissioners  of  1876  appointed  "to  deri« 
a  plan  for  the  government  of  cities  in  the  State  of  New  TorV," 
sum  up  the  mischief  as  follows ;" 

"1.  The  accumulation  of  permanonl  municipal  debt;  In  New  Tork  " 
was.  Id  1840,  IIO.OOO.OOO;  In  1S50,  112.000,000:  la  1860,  118,000.000:  In 
1870.  (73,01X1,000;  in  1876,  (113.000,000." 

"2,  The  e^BBSlve  IncreHse  ot  the  nnnual  espendlture  for  ordinaT 
purposes:  In  ISIB  the  amouDt  raised  by  taiBtloo  was  leas  than  M  p«f 


Gaa  Ring  In  Pbdadelpbla.  Tb?  fuU  account  e 
at  Ihe  phsnomena  of  munlctpal  mlsgovernment  1 
in  tbe  United  States  seems  to  dlapenaa  me  Troi 
SLTlblng  (hose  phenomena  in  general. 

"Tbe  commlaalon,  or  which  Mr,  W.  M,  Evarts 
York)  was  chHlrman,  Included  Bonie  of  tbe  abtes 
resented   6lh   March,    IST7,   may    b( 


'The  New  Tork  co 
crease  ot  this  debt  a 
BUlta  exttlbltcd  as  tb 


e  duly  of  here  de- 

aenator  from  New 
n  in  the  State,  aad 
d   to   bave   beeom^ 


era  aay:  "Tbe  maEinitude  and  rapid  la- 
a  remarluible  than  the  poverty  of  the  re- 
tor  BO  prodieloi"  an  expenditure.    It 
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le  laxoble  property:  In  ISBO.  1.13  par  cent.;  in  ISt 


In  Ibe  annua[  expenditure  alac< 
population.  IB  more  tbao  400  p 
crease  of  tajttble 


They  suggest  the  following  as  tlie  caueea: — 

1.  Incompetent    and    unfaithful    governing    boards    end 


~A  large  number  of  important  ofSces  have  come  to  be  filled  b;  men 
poeseBBfag  little,  if  Kny,  fitness  [or  the  Important  duttea  ibey  are 
called  upon  to  dlacharge.  .  .  .  Tbeae  unvorlb;  holdera  or  public 
s  gain  tbe^tr  places  by  Ibelr  own  exertions.    Tbc  voluntary  suffrage 


of    Ibei 


-cltizi 


(Ouid    1 


I    into    I 


Animated  by  tbe  expectation  oF  unlawful  emolumenls,  they  eipead 
large  sums  to  secure  their  places,  and  make  promises  beforehand  to 
supporters  and  retainers  la  [urnish  patronage  or  place.  The  corrupt 
promlaes  must  be  redeemed.  AnllclpBted  gains  must  be  realized. 
Heoce  old  and  educated  BUbordinateH  must  be  dismissed  aod  new 
places  crealed  to  satisfy  the  crowd  of  friends  and  retalQera.  Profita- 
ble contracts  must  be  awarded,  and  needless  public  works  undertaken. 
The  amounts  required  to  sattsty  these  Illegitimate  objects  enter  Into 
the  estimates  on  which  taxation  is  evenlunlly  based,  io  fact  they  con- 
stitute In  many  instances  a  superior  lien  upon  tbe  moneys  appropri- 
ated for  government,  and  not  until  they  are  In  some  manner  satlBSed 
do  the  real  wants  of  the  public  receive  attention,  it  is  speedily  found 
ihaC  those  unlawful  demands,  together  with  the  necessltiea  of  the  pub- 
lic, call  for  a  sum  which,  if  taken  at  once  by  taiallan.  would  produce 
dissatisfaction  and  alarm  In  tbe  community,  and  bring  public  Indigna- 
tion upon  the  authors  of  such  burdens.  For  the  purpose  of  averting 
such  coQBCquences  divers  pretences  are  put  forward  auggesling  the 
propriety  of  faiaing  menns  lor  alleged  eiceptional  purposes  by  loans 
Of  money,  and  In  the  end  the  taxes  are  r?duced  to  a  figure  not  calcu- 
lated to  arouse  the  public  to  action,  and  any  failure  .bus  to  raise  a 
sufficient  sum  Is  supplied  by  ao  Issue  of  bonds.  .  .  .  Yet  this  pic- 
abundantly  BUfllcient  tor  the  construction  of  all  the  public  works  of  a 
great  metropolis  for  a  century  to  come,  and  to  have  adorned  It  be- 
sides with  the  splendours  of  architecture  and  art.  Instead  ot  this.  Ibe 
wharves  and  piers  are  for  the  most  part  temporary  and  perishable 
struclures;  tbe  streets  are  poorly  paved:  the  sewers  In  great  cneasure 
imperfect.  Insufflclenc.  and  in  bad  order;  Che  public  bulldlags  shabby 
and  Inadequate;  nnd  there  is  llllle  which  Ibe  cKlzcn  ea'i  rei^ard  with 
HBliatactlon.  save  the  aqueduct  and  Its  appurtenances  and  the  public 
liurk.     Evn   tUtii:  should  not  be  said  to  be  tbe  product  of  tbe  public 

ihe  most  part  already  eitingulshed.  In  truth,  the  larger  part  ot  tbe 
city  debt  represents  a  vaat  aggregate  of  moneys  wasted,  embeiiled, 
~E  misapplied.' 
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ture  falls  allogetber  to  caovey  an  adequate  notion  of  (he  eUMlx 
aystema  ot  depredatipn  whlcb.  under  iho  nameof  city  govemuEi 
have  trom  time  lo  tinie  afSIcted  our  principal  clClea:   and  It  li  ««*■ 

nblcli  are  cenaln,  uatcss  arrested,  to  gatber  Increased  (orR.  D 
would  clearly  be  within  bounds  lo  Bay  that  more  tban  one-bal?  of  ill 
lie  preBeot  city  debts  are  the  direct  resullB  of  the  apeclea  of  lata- 
ttonal  and  corrupt  mlarule  above  deacrlbed," 

2.  The  introduction  of  State  and  national  politics  intoms- 
nieipal  affairs. 

'The  rormatloo  of  general  political  partlea  upos  dlffereDce*  u  n 
Beneral  prlncljilea  or  methods  oF  State  policy  la  useful,  or,  at  it 
events,  loovitable.  But  It  Is  rare  Indeed  thai  any  sucb  <iueatlai>i.  * 
Indeed  auy  upon  which  good  men  ought  lo  dlfC^r.  arise  In  conaBfiM 
wllb  the  conduct  of  munlctpal  alTalrs.  Good  men  cannot  sjid  da  ul 
differ  as  to  whether  municipal  debt  ought  to  be-  restricted.  Mlrmo 
gance  cliecked,  and  municipal  alTalrB  lodged  In  the  hands  of  compeiol 
and  faithful  ofllcers.  There  la  no  more  reason  why  tbe  control  ot  tia 
public  works  ot  a  £reat  city  should  be  lodged  In  tbe  bands  of  a  Oea^ 
eral  or  a  Kepubllcan  than  there  Is  why  an  adherent  of  me  or  it* 
other  of  tbe  great  parties  should  be  made  the  supcrinlendeat  et  • 
buBlnesa  corporation.  Good  cltlzenB  interested  lo  boneat  tnunlcltil 
government  can  secure  fhal  object  only  hy  tctlng  togeLher.  Polio- 
cal  divisions  separate  them  at  the  start,  and  render  it  Impossibln  » 
secure  the  object  desired  equally  by  both.  .  .  .  Tbla  obslncle  u 
the  unloD  of  eoad  citizens  paralyses  alt  ordinary  eSorla  [or  good  at- 
ulcipal  govornmenl.  .  .  .  Tbe  great  prizes  In  the  shape  of  plM* 
and  power  which  are  oSered  on  the  broad  Qelds  of  national  and  Siiu 
politics  offer  the  strongest  inceDlives  to  ambition.  Peraonal  adtiser- 
ment  Is  in  these  Belda  naturally  associated  wltb  the  acbleveneBl  iI 
id  neither  end  can  be  secured  except  iliranct 
1  parly  to  which  they  are  attached.  The  nrlt* 
13  iolo  a  general  battle  In  wblch  eacb  side  ImU 
odds  to  Ihe  other.  If  one  seeks  to  laro  toll* 
J  of  munli^lriil  olHce,  the  other  must  canr  Iki 
iphcre.  It  Is  certain  that  the  temptation  vfll 
neither.  It  then  becomes  the  direct  tntercsl  at  At 
instantly  keep  tbolr  forces  In  koatUt 
among  other  ways,  tbe  paiToBtft  H 
.1  affairs.  .  .  .  Neict  to  tUa  aaaU 
1  large  class  wbo.   tbouKb  oot  4U- 


t  public  objec 


he  withstood  by  n 
foremost  men  of  the  nation  to  c 
array,  and  these  must  be  led  by, 
bo  secured  by  tbe  control  of  toe 
number  of  leading  men  there  ii 


honest  or  devoid  ot  public  spirit,  are  led  by  habit  and  teroperamuit  la 
take  a  wholly  partisan  view  of  city  affairs.  Their  en^oymcDt  of  partr 
struggles,  their  devotion  to  those  who  Bhare  nllh  them  ihc  irlum^ 
and  defeats  of  the  poHllcal  game,  are  so  Intense  Uut  they 
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lOBC  sight  of  the  abject  (or  which  parties  exist  or  ought  to  exist,  and 
couBlderable  proportions  of  them  !□  ihcir  devotion  to  palltlcs  suffer 
themselves  to  be  driven  from  the  walhs  of  regular  Industry,  end  at 
last  become  dependent  [or  their  livelihood  on  the  patroaage  in  the 
hands  of  ihelr  chiefs.  Mingled  with  ihem  1b  nearly  as  large  a  number 
to  whom  polUlcB  IB  simply  a  modu  ot  making  a  livelihood  or  a  fortune, 
and  who  take  part  in  political  contests  without  eothuBlaam.  and  often 
without  the  pretence  of  au  interest  In  the  public  welfare.  Biid  devote 
themselvca  openly  to  the  organiiQilon  of  the  vicious  elementa  of  booI- 
■ong  enough  to  hold  the  balance  In  a  closely- 
■come  the  political  leaders,  and  secure  a  fair 
share  ot  the  nmnlclpai  patronage,  or  else  extort  Immunity  from  the 
otncers  of  the  law.  .  .  .  The  real  of  the  community,  embracing  the 
large  majority  ot  the  more  thrifty  claaace.  averse  to  engaging  in  what 
they  deem  the  'low  business'  of  politics,  or  hopeless  ot  accomplishing 
any  substantial  good  In  the  face  of  such  powerful  oppoaing  Intereats, 
tor  the  most  part  content  themselves  with  acting  in  accordance  with 
their  respective  parties.  .  .  .  It  is  through  the  agency  ol  the  great 
political  parties,  organized  and  operating  as  above  described,  that  our 
municipal  otDcers  are  and  have  long  been  selected.  It  can  scArcely  ha 
matter  of  wonder  then  that  the  present  condition  of  municipal  affairs 
should  present  an  aspect  so  desperate." 

3.  The  assumption  b}-  the  legislature  of  the  direct  control  of 
locai  affaire. 


"This  legislative  intervention  has  npceBsarllj-  Involved  a  disregard 
ot  one  of  the  moat  fundamental  principles  of  republican  government 
(the  self-government  of  munlol  pall  ties).  .  .  .  The  repreaenlatlvea 
elided  to  the  central  ISUtel  Icgialature  have  not  the  requisite  tlmt' 
to  direct  the  local  aCtalrs  of  the  municlpalitiea.  .  .  .  They  have 
not  the  requisite  knowledge  of  details.  .  .  .  When  a  local  bill  Is 
under  consideration  in  Iho  legislature,  its  care  and  explanation  are 
left  eiciuslvely  to  the  representatives  ot  the  locality  to  which  it  is 
applicable;  and  soroelltQes  by  express,  more  often  by  a  tacit  under- 
standing, local  bills  are  'log-rolled'  through  the  houses.  Thus  legisla- 
tive duty  is  delegated  to  the  local  reprcseDIativeB.  who,  acting  fre- 
quently In  combination  with  the  sinister  elements  ot  their  constitu- 
ency, shift  the  responsibility  tor  wrong-doing  from  themselves  to  the 
legislature.  But  what  is  even  more  Important,  the  general  representa- 
tives have  not  that  aenseot  personal  interest  and  personal  responsibil- 
ity to  their  eonslituents  which  are  Indiapensable  to  the  Intelligent  ad- 
ministration ot  local  affairs.  And  yet  the  Judgment  of  the  local  gov- 
erning bodies  In  various  porta  ot  the  State,  and  the  wishes  ot  their 
constituents,  are  liable  to  ha  overruled  by  the  votes  of  legislators 
llvLng  at   B  distance  of  a  himdred   miles.    ...    To  appreciate   the 
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For  Instance,  212  a 
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chlcr  done  by  tbe  occupalloD  of  the  c 
inslderatlon   of  a,  multllude   of    apeeial    BIM 
ITairs,  BOine  good,   probably  tbe    larger   part  bad.  ■ 
the  session  iBirs  of  say  fear  ol  raodilill  a*!  lall 
ch   tbcy   relate.     Of  tbe   808    acta   pat— eg  la  IM 
I  acta  relulng  to  cities  and  vlllace*.  H  of  >Ui 
r<>la(e  to  citlrs.  ani!  :^G  '□  the  clly  of  New  York   alone.      A  aUll  lirt 
number  have  reference  to  tbe  city  of  Broohlrn.    These  212  acts  ocM 
more   than   Ihree-tourthH  of  tbc  2000  pages  of   tbe    lawa   of  tbat  |M 
.    .    .    Tbe   multiplicity  or   laws  relating  to  Ibe   eiuna   anbjects  Ik 
brought   Into  existence   Is   ItselF  ab   evil  of   great    maKnitiide.     Vli 
tbe  law   Is  coacernlng  some  of  tbe  most  Important   iDteresti  o[  * 
principal  eltlcB  can  be  ascertained  only  by  the  exercise  of  Ihe  patMt 
research   of   profeHsloiial   lawyers,     la   maay   Inalanceo    i 
slonal  skill  la  baffied.    Says  Chlef-Juallcc  Church:   'It  is  Bcarcely  sifi 
tor  any  one  to  speak  coafidcntly  on  tbe  exact  condlllon  at  tbe  Ii 
respect  to  public  ImprovomcDts  In  the  cities  of  New  York  and  Birwt- 
lyn.    The  enaclmenta  referrlEs  thereto  have  been  modiOad,  Buperaedst 
and  repealed  so   ofteo  end   to   such  ati   extent  that  It    is  difficult  t» 
ascertain   Just   what    statutes   are   In   force   at   any    particular   tunr 
Tbe  UQcertalbtlea  arising  from  such  multiplied  and  cottOlctlng  legiils- 
tlon  lead  to  Incessant  liligatlaD  with  Its  expenelve  burdens,  public  uU 
private.'    ,    .    .    But  this  is  not  all  nor  the  worat.    It  may  be  v 
Ihe  nrat  attempts  to  secure  legislative  Intervention  In  the  local  aiWn 
of  our  prlaFlpal  ciiies  were  made  by  good  cKiEena  In  the  supposed  in- 
terest of  reform  and  gooi  gDvernmeat.  and  lo  counteract  the  ochemeiat 
corrupt  oaiclalB.     The  notion  that  leglalativc  control  waa   the  props 
remedy  was  a  serious  mistake.     The  corrupt  cliques  and   rlnss  tboa 
sought  (0  be  baOIed  wore  quick  lo   perceive  that  in  tbe   business  of 
procuring  special  laws  concerning  local  affairs  tbcy  c 
match  the  Btrul  and  clumsy  labours   ot   disinterested   citliens.     Hm 
transfer  of  tbe  control  o*  the  municipal  resources  from  the  locaJitlet 
to  the  (State)  capltol  had  no  other  eSeeC  tbaji  to  cause  a.  like  traasler 
of  tbe  methods  and  arta  of  corruption,  and  to  make  tbe  fartui 
principal  cltlea  the  traHlc  of  the  lobblea.     Hunjctpal  corrtiplloa,  pic- 
vloUBly    confined    wlihtn    territorial    limits,    theocetorlh     escaped    aU 
hounds,  and  apri^ad  to  every  quarter  of  the  Sla 
polled   by   l^ialallon  to  buy  lands   for  parka  and  places   becatiae  tki 
owners  wleheii  to  hpU  ihcm;  rompclled  to  grade,  pave,  and  a 
without  InbabllBJiiB,  and  Tor  no  other  purpose  than  to  tiward  corrupt 
eontracta   [or   th"  work.     Cities  were  campelleil  lo   purchase. 
public  expeneo.  and  at  citravagant  prices,  the  property  neceaaary  Cor 
streets  and   aveuuts,    uai'lesa    for   any  other  purpose   tban    lo   make  a 
market  for  the  adjoining  property  thus  improved.    Laws  were  eUMtUi 
abolishing  one   oOlce  and  creating  another  with   the  aame   dtillts  !■ 
order   lo   iraiiBfir  ofnclal  emolumifnla  from  one  man   ttt  tinolhtT.  M 
e  [unctlona  gt  oQIcera  wltb  % 
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IbUtloD  or  palroi 
^taier  purpose  tban 
"is  elected  or  appomled." 

"  This  last-mentioned  cause  of  evil  is  no  doubt  a  departure 
*Tom  the  principle  of  local  popular  control  and  responsibility 
m.  which  State  governments  and  rural  local  governnienta  liave 
zteen  based.  It  is  a  dereliction  which  has  brought  its  punish- 
•  inent  with  it.  But  the  resulting  mischiefs  have  been  im- 
^nensely  aggravated  by  the  vices  of  the  legislatures  in  a  few 
"^f  the  States,  such  as  New  York  and  Pennsylvania.  As  re- 
^jarda  the  two  former  causes,  they  are  largely  due  to  what  is 
o&lled  the  Spoils  system,  whereby  office  becomes  the  reward  of 
iparty  service,  and  the  whole  machinerj'  of  party  government 
'made  to  serve,  as  its  main  object,  the  getting  and  keeping  of 
^■placeB.  Now  tlie  Spoils  system,  witli  the  party  machinery 
^iWhieh  it  keeps  oiled  and  greased  and  always  working  at  high 
—pressure,  is  far  more  potent  and  pernicious  in  great  cities 
^than  in  country  districts.  For  in  great  cities  we  find  an  ig- 
-■norant  multitude,  largely  composed  of  recent  immigrants, 
'  imtrained  in  self-government ;  we  fi.nd  a  great  proportion  of 
^the  voters  paying  no  direct  ta.Kes,  and  therefore  feeling  no 
..interest  in  moderate  taxation  and  economical  administration; 
1  we  find  able  citizens  absorbed  in  their  private  businesses,  cul- 
'  tivated  citizens  unusually  sensitive  to  the  vulgarities  of  prac- 
'  tical  politics,  and  both  sets  therefore  specially  unwilling  to 
,  sacriSce  their  time  and  tastes  and  comfort  in  the  struggle 
1  with  sordid  wirepullers  and  noisy  demagogues.  In  great 
■  cities  the  forces  that  attack  and  pervert  democratic  govern- 
ment are  csceptionally  numerous,  the  defensive  forces  that 
protect  it  exceptionally  ill-placed  for  fesistanee.  Satan  has 
turned  his  heaviest  batteries  on  the  weakest  part  of  the  ram- 
parts. 

Besides  these  three  causes  on  which  the  comniissionera 
dwell,  and  the  effects  of  which  are  felt  in  the  great  cities  of 
other  States  as  well  as  of  New  York,  though  perhaps  to  a  less 
degree,  there  are  what  may  be  called  mechanical  defects  in 
the  structure  of  municipal  governments,  whose  nature  may  be 
gathered  from  the  account  given  in  last  chapter.     There  is 
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a  want  of  methods  for  fixing  public  responsibiiitj  on  j 
eming  persons  and  bodies.  If  the  mayor  jobs  his  pi 
he  can  throw  large  part  of  the  blame  on  the  aldermen  < 
confirming  council,  alleging  that  he  would  have  selee 
ter  men  could  he  have  hoped  that  the  aldermen  would 
his  selection.  If  he  has  failed  to  keep  the  departmen 
their  work,  he  may  argue  that  the  city  legislature  hi 
him  and  would  not  pass  the  requisite  ordinances.  Eai 
of  a  two-chambered  legislature  can  excuse  itself  by  ] 
to  the  action  of  the  other,  or  of  its  own  committees,  ani 
the  numerous  members  of  the  chambers — or  even 
chamber  if  there  be  but  one — responsibility  is  so  much 
as  to  cease  to  come  forcibly  home  to  any  one.  The 
boards  and  officials  have  generally  had  little  intercom 
tion  f  and  tlie  fact  that  some  were  directly  elected  bv 
pie  made  these  feel  themselves  independent  both  of  th 
and  the  city  legislature.  The  mere  multiplication  of 
posts  distracted  the  attention  of  the  people,  and  depi 
voting  at  the  polls  of  its  efficiency  as  a  means  of  re 
commendation.* 

To  trace  municipal  misgovemment  to  its  sources  ^ 
paratively  easy.     To  show  how  these  sources  might 
up  was  more  difficult,  though  as  to  some  obvious  rem 
reformers  were  agreed.     What  seemed  all  but  impr 

*In  Philadelphia  some  one  has  observed  that  there  were  foi 
and  independent  authorities  with  power  to  tear  np  the  sti 
that  there  was  no  authority  upon  whom  the  duty  was  specif 
to  put  them  in  repair  again. 

•Mr.  Seth  Low  remarks: — "Greatly  to  multiply  importan 
officers  is  not  to  increase  popular  control,  but  to  lessen  It. 
pression  of  the  popular  will  at  the  ballot-box  Is  like  a  g 
struck  by  an  engine  of  enormous  force.  It  can  deliver  a  1 
petent  to  overthrow  any  officer,  hov,eYOT  powerful.  But.  as  li 
ics.  great  power  has  to  be  subdivided  in  order  to  do  fine  w 
giving  expression  to  the  popular  will  the  necessity  of  cboo 
a  multitude  of  unimportant  officers  involves  inevitably  a  lost 
to  the  people." — Address  on  Municipal  Government,  delivered  i 
ter,  N.  Y.,  February,  1885. 

A  trenchant  criticism  of  the  prevailing  systems  of  city  gi 
may  be  found  in  an  article  in  Scribner's  Magazine  for  Oct 
by  Mr.  G.  Bradford.  He  argues  forcibly  in  favour  of  havlni 
elective  official,  the  mayor,  of  giving  every  executive  functloi 
Board,  but  to  one  official  only,  appointed  by  the  mayor,  witbi 
mation  by  any  one  else,  and  of  taking  all  share  In  executlTi 
tration  out  of  the  hands  of  committees  of  the  city  lesislmU 
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»  induce  the  men  wlio  had  produced  these  evils,  who  used 
and  profited  by  them,  who  were  so  accustomed  to  them 
even  the  honester  sort  did  not  feel  their  turpitude,  to  con- 
to  the  measures  needed  for  extinguishing  their  own 
id  power  and  illicit  gains.  It  was  from  the  gangs  of  city 
ieians  and  their  allies  in  the  State  legislatures  that  re- 
B  had  to  be  sought,  and  the  enactment  of  their  own  aboli- 
obtained.  In  vain  would  the  net  be  spread  in  the  sight 
eh  birds. 

le  remedies  proposed  by  the  New  York  commisBion  were 
ollowing : — 

)  A  restriction  of  the  power  of  the  State  legislature  to 
fere  by  special  legislation  with  municipal  governments  or 
onduct  of  municipal  affairs. '" 

)  The  holding  of  municipal  elections  at  a  different  period 
e  year  from  State  and  National  eleetionf. 
)  The  vesting  of  the  legislative  powers  of  municipalitieB 
■o  bodies : — A  board  of  aldermen,  elected  by  the  ordinary 
ihood)  suffrage,  to  be  the  common  council  of  each  city, 
ard  of  finance  of  from  six  to  fifteen  members,  elected  by 
B  who  had  for  two  years  paid  an  annual  tax  on  property 
ied  at  not  less  than  $500  (£100),  or  a  rent  (for  premises 
)ied)  of  not  less  than  $250  (£50)."  This  board  of 
ce  was  to  have  a  practically  exclusive  control  of  the  tax- 
and  expenditure  of  each  city,  and  of  the  exercise  of  its 
iwing  powers,  and  was  in  some  matters  to  act  only  by  a 
hirds  majority. 

)  Limitations  on  the  borrowing  powers  of  the  munici- 
y,  the  concurrence  of  the  mayor  and  two-thirds  of  the 
(  legislature,  as  well  as  of  two-thirds  of  the  board  of 
ce  being  required  for  any  loan  except  in  anticipation  of 


)   An  extension  of  the  general  control  and  appointing 

a  coDitltutloDB  of  eleven  St&Ies  now  prescribe  tbat  cities  iball 

i»r[ioraied  by  geDerat  laws.     This  proIilbltlOQ  of  special  leglsla- 

lU  getiersllr  worked  well,  though  it   la  aametiiueH   eraded. 

FT  aDd  B94.  ante. 

lb  was  to  appl7  to  cities  witb  a  population  eiceedlas  100.000.    la   I 

er  dllea  the  rent  was  to  be  flOO  al  least,  and  no  miDlmum  lor  j 

HWMd  value  ot  the  Mied  property  wka  lo  ba  Oxtd. 


tne  recem  legislative  cnaners  oi  eererui  emeu 
Brooklyn  (as  to  which  see  next  chapter),  sc 
miaaionerB'  suggestions  have  beon  adopted,  an 
results.  The  most  novel  of  them,  however,  an 
excited  most  hostile  criticism,  that  of  creating 
ed  by  voters  having  a  tax-paying  (or  rent-pa 
tiOD,  has  never  been  tried  in  any  great  city 
undemocratic ;  practical  men  say  there  is  no  u 
to  a  popular  vote."  Nevertheless,  there  are 
advocate  it,  appealing  to  the  example  of  Austi 
said  to  have  worked  well. 

Among  the  other  reforms  in  city  gOTemme 
canvassed  in  America  are  the  following : 

(a)  Civil  service  reform,  i.e.  the  establiidun 
tions  as  a  test  for  admiesioD  to  posts  under  t! 
bestow^  of  these  posts  for  a  fixed  term  of  yei 
during  good  behaviour,  insteRd  of  leaving  the 
the  mercy  of  a  partisan  chief,  who  may  displa 
room  for  a  party  adherent  or  personal  friend. 

■Though,  ••  tbe  cotnmiiBioD  polo  ted  out  (Roport, 
pie  that  no  one  ibould  vote  upoD  an;  proptMltlDii  to 
proprlate  Iti  proceeds  unleag  hlmaelf  liable  to  be 
tax.  waa  oae  generally  applied  In  th&  village  chart* 
New  York,  and  even  In  the  charters  ot  lome  ot  t 
Th*  rnnnrt  rniutlii  thn  citiaree  that  this  oroDOSal   1* 
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(h)  The  lengthening  of  the  termB  of  eerviee  of  the  mayor 
and  tlfr  heads  of  departments,  so  as  to  give  them  a  more  as- 
Bured  position  and  diminish  the  frequency  of  elections. — This 
has  been  dono  to  some  extent  in  recent  charters— witness  St. 
Iiouis  (bco  nhove,  p.  GT6)  and  Philadelphia. 

(c)  The  vesting  of  almost  autocratic  executive  power  in 
the  mayor  and  restriction  of  the  city  legislature  to  purely  leg- 
islative work  and  the  voting  of  supplies. — This  also  finds  place 
in  recent  charters,  notahly  in  that  of  Brooklyn,  and  has 
worked,  on  tlie  whole,  well.  It  is,  of  course,  a  remedy  of  the 
"cure  or  kill"  order.  If  the  people  are  thoroughly  roused  to 
choose  an  able  and  honest  man,  the  more  power  he  has  the 
better;  it  is  iiafer  in  his  hands  than  in  those  of  city  councils. 
If  the  voters  are  apathetic  and  let  a  bad  man  slip  in,  all  may 
be  lost  til!  the  nest  election.  I  do  not  say  "all  is  lost,"  for 
there  have  been  remarkable  instances  of  men  who  have  been 
sobered  and  elevated  by  power  and  responsibility.  The  Greek 
proverb  "office  will  show  the  man"  was  generally  taken  in  an 
unfavourable  sense.  The  proverb  of  the  steadier-headed  Ger- 
mans, "office  givffl  understanding"  (Amt  gibt  Verstand). 
represents  a  more  hopeful  view  of  human  nature,  and  one  aot 
seldom  justified  in  American  ejtperience. 

(rf)  Tlic  election  of  a  city  legislature,  or  one  branch  of  it, 
or  of  a  school  committee,  on  a  general  ticket  instead  of  by 
wards.- — \\''hen  aldermen  or  councilmen  are  chosen  by  the 
voters  of  a  small  local  area,  it  is  assumed,  in  the  United  States, 
that  they  must  be  residents  within  it :  thus  the  field  of  choice 
among  good  citizens  generally  is  limited.  It  follows  also  that 
their  first  duty  is  deemed  to.  be  to  get  the  most  tfiey  can  for 
their  own  ward ;  they  care  little  for  the  general  interests  of 
the  city,  and  carry  on  a  game  of  barter  in  contracts  and  public 
improvements  with  the  representatives  of  other  wards.  Hence 
the  general  ticket  system  is  preferable. 

(e)  The  limitation  of  taxing  powers  and  borrowing  powers 
by  reference  to  the  assessed  value  of  the  taxable  property 
within  the  city. — Restrictions  of  Ihis  nature  have  been  largely 
applied  to  cities  as  well  as  to  counties  and  other  local  authori- 
ties.    The  results  have  been  usually  good,  yet  not  uniformly 
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BO,  for  evaEioDS  may  be  practised.  The  New  York  c 
Rion  say :  "Tlie  apparent  prohibition,  both  as  to  taxation  ini 
the  percentage  of  debt,  eould  be  readily  evaded  by  raising  the 
aaeesement.  Such  restrictions  do  not  attempt  to  prevent  the 
wastefulness  or  embezzlement  of  the  public  funds  otherwise 
than  by  limiting  the  amount  of  tJio  funds  subject  to  depreds- 
tion.  The  effect  of  such  measures  would  simply  be  to  lean 
the  public  necessities  without  adequate  provision."'*  And 
Messrs.  All  ins  on  and  Penrose  observe — 


I  provided  that  the  debt  of  a 
hoot  district  eliall  nevM  ei>*»4 
7  per  cent,  on  Ihe  aHSeased  value  of  the  laiable  property  therein.  TUi 
provlnlon  vat  iBtendrd  to  prevent  the  encumberltis  ot  the  propeny 
of  any  cltliea  tor  public  purpoBes  to  >  greater  extent  than  T  per  wnt 
In  Its  workingB  it  bas  been  an  absolute  (allure.  In  every  city  ot  On 
State,  except  Phlladelpbla.  tbe  elty  Ih  part  of  the  county  gaTemmeat. 
The  counly  has  power  to  borrow  to  ihe  extent  of  7  per  cent.:  as  Bu 
the  city:  BO  bos  tbe  general  scbool  district:  so  has  tbe  ward  scbMl 
district— making  2S  per  cent.  In  all.  whleh  can  be  lawrully  Uopotd 
and  has  been  aulhorlxod  by  tbe  Act  ot  1874.  But  there  Is  still  aaothcr 
cause  ot  failure  to  which  Philadelphia  Is  more  peculiarly  liable,  to 
order  to  evB4e  tbe  provision  ot  the  Constitution  limit  tog  the  iraver 
to  contract  dcbls  lo  T  per  cent.,  the  asseued  value  ot  property  is 
nearly  overy  city  of  the  State  vaa  largely  Increased — in  aooie  bi- 
stances,  Incredible  as  It  may  seem,  to  the  extent  of  1000  per  ttal. 
It  Is  therefore  clear  that  no  aufflclent  protection  against  an  nadne  hi- 
oreeae  of  municipal  debt  can  be  found  In  conamullonal  and  legjslaUn 
provisions  of  this  and.'— Philadelphia,  a  Hlatory  o(  Mualcipal  Devel- 
opment (1887),  p.  :7e. 

\everthele8B,  such  restrictions  are  now  often  found  embodied 
in  State  constitutions,  and  have,  so  far  as  I  could  ascertaia. 
generally  diniiniphed  the  evi'  i''  _■   u-  .timed  at." 

The  results  of  these  van  :-  <!  -i-iments.  and  of  others 
which  I  have  not  space  to  e;  .  t^:.t- .  are  now  being  watched 
with  eager  curiosity  by  the  Miuti  i  ijml  i-eformere  of  the  United 
States,     The  question  of  citj'  i;pvrraiaent  is  that  which  chiefly 
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occupies  practical  publicifits^  and  which  newspapers  and  maga- 
zines incessantly  discuss,  because  it  is  admittedly  the  weak 
point  of  the  country.  That  adaptability  of  the  institutions 
to  the  people  and  their  conditions,  which  judicious  strangers 
admire  in  the  United  States,  and  that  consequent  satisfaction 
of  the  people  with  their  institutions,  which  contrasts  so  agree- 
ably with  the  discontent  of  European  nations,  is  wholly  ab- 
sent as  regards  municipal  administration.  Wherever  there  is 
a  large  city  there  are  loud  complaints,  and  Americans  who 
deem  themselves  in  other  respects  a  model  for  the  Old  World 
are  in  this  respect  anxious  to  study  Old  World  models,  those 
particularly  which  the  cities  of  Great  Britain  present.  The 
best  proof  of  dissatisfaction  is  to  be  found  in  the  frequent 
changes  of  system  and  method.  What  Dante  said  of  his  own 
city  may  be  said  of  the  cities  of  America:  they  are  like  the 
sick  man  who  cannot  find  rest  upon  his  bed,  but  seeks  to  ease 
his  pain  by  turning  from  side  to  side.  Yet  no  one  who  studies 
the  municipal  history  of  the  last  decades  will  doubt  that  things 
are  better  than  they  were  twenty  years  ago.  The  newer 
frames  of  government  are  an  improvement  upon  the  older. 
Boguesi  are  less  audacious.  Good  citizens  are  more  active. 
Party  spirit  is  less  and  less  permitted  to  dominate  and  per- 
vert municipal  politics. 


CHAPTER  LII 

AN    AMERICAN    VIEW    OF    MUNICIPAL    GOVERKJCSNT    IN    THE 

UNITED  STATES^ 

By  the  Hon.  Sbth  Low,  formerly  Mayor  of  the  City  of  Brooklyn 

A  CITY  in  the  United  States  is  quite  a  different  thing  from 
a  city  in  its  technical  sense,  as  the  word  is  used  in  England 
In  England  a  city  is  usually  taken  to  be  a  place  which  is  or 
has  been  the  seat  of  a  bishop.^  The  head  of  a  city  govern- 
ment in  England  is  a  mayor,  but  many  boroughs  which  are 
not  cities  are  also  governed  by  a  mayor.  In  the  United 
States  a  city  is  a  place  which  has  received  a  charter  as  a  city 
from  the  legislature  of  its  State.  In  America  there  is  nothing 
whatever  corresponding  to  the  English  borough.  Whenever 
in  the  United  States  one  enters  a  place  that  is  presided  over 
by  a  mayor,  he  may  generally  understand  that  he  is  in  a  city. 

Any  European  student  of  politics  who  wishes  to  understand 
the  problem  of  government  in  the  United  States,  whether  of 
city  government  or  any  other  form  of  it,  must  first  of  all  trans- 
fer himself,  if  he  can,  to  a  point  of  view  precisely  the  opposite 
of  that  which  is  natural  to  him.  '  This  is  scarcely,  if  at  all, 
less  true  of  the  English  than  of  the  continental  student.  In 
England  as  upon  the  continent,  from  time  immemorial,  gov- 
ernment has  descended  from  the  top  down.  Until  recently, 
society  in  Europe  has  accepted  the  idea,  almost  without  pro- 

*Thi8  chapter  is  copyright,  by  Seth  Low,  1888. 

In  Scotland,  where  there  have  been,  since  the  Revolution,  no  bish- 
ops, Edinburgh,  Glasgow,  Aberdeen,  and  now  (1889)  Dundee  are  de- 
scribed as  cities.     In  England  Westminster  is  called  a  city. 
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lest,  that  there  must  be  governing  dasBea,  and  that  the  great 
majority  of  men  must  ho  governed.  Tn  the  United  States  that 
idea  does  not  obtain,  and,  what  is  of  scarcely  less  importance, 
it  never  has  obtained.  No  distinction  ia  recognized  between 
governing  and  governed  classeB,  and  the  problem  of  govern- 
ment is  conceived  to  be  this,  that  the  whole  of  society  should 
ieam  and  apply  to  itself  the  art  of  government.  Bearing  this 
in  mind,  it  becomes  apparent  that  the  immense  tide  of  immi- 
gration into  the  United  States  is  a  continually  disturbing 
factor.  The  immigrants  come  from  many  countries,  a  very 
large  proportion  of  them  being  of  the  classes  which,  in  their 
old  homes  from  time  out  of  mind,  have  been  governed.  Arriv- 
ing in  America,  they  shortly  become  citizens  in  a  society  which 
undertakes  to  govern  itself.  However  weil-disposod  they  may 
be  as  a  rule,  they  have  not  had  experience  in  self-government, 
nor  do  they  always  share  the  ideas  wjiich  have  expressed  them- 
selves in  the  Constitution  of  the  United  States,  This  foreign 
element  settles  largely  in  the  cities  of  the  country.  It  ia 
estimated  that  the  population  of  Xew  York  City  contains 
eighty  per  cent,  of  people  who  either  are  foreign-bom,  or  who 
are  the  children  of  foreign-bom  parents.  Consequently,  in  a 
city  like  New  York,  the  problem  of  learning  the  art  of  gov- 
ernment is  handed  over  to  a  popiilation  that  begins  in  point 
of  experience  very  low  down.  In  many  of  the  cities  of  the 
United  States,  indeed  in  almost  all  of  them,  the  population 
not  only  is  thus  largely  untrained  in  the  art  of  self-govern- 
ment, but  it  is  not  even  homogeneous.  So  that  an  .\merican 
city  is  confronted  not  only  witli  the  necessity-  of  instructing 
large  and  rapidly-growing  bodies  of  people  in  the  art  of  gov- 
ernment, hut  it  is  .compelled  at  the  same  time  to  assimilate 
Etrangeiy  different  component  parts  into  an  American  com- 
munity. It  will  be  apparent  to  the  student  that  either  one 
of  these  functions  by  itself  would  be  difficult  enough.  -  When 
both  are  found  side  by  side  the  problem  is  increasingly  diffi- 
cult as  to  each.  Together  they  represent  a  problem  such  as 
confronts  no  city  in  the  United  Kingdom,  or  in  Europe. 

Tlie  -American  city  has  had  problema  to  deal  with  also  of  a 
material  character,  quite  different  from  those  whicli  have  con- 


1 


B9«    ■,  THE   STATE   GOVERNMENTS 

fronted  the  cities  of  the  Old  World.  With  the  exception  iS 
Boston,  Philadelphia,  Baltimore,  New  Orleans,  and  Sew 
York,  there  is  no  American  city  of  great  consequence  iriwie 
roots  go  back  into  the  distant  past  even  of  America.  Americu 
cities  as  a  rule  have  grown  with  a  rapidity  to  which  the  OU 
World  presents  few  parallcis.  London,  in  the  extent  o(  it> 
growth,  but  not  in  the  proportions  of  it ;  Berlin  since  1870, 
and  Rome  in  the  last  few  jears,  are  perhaps  the  only  places  in 
Europe  which  have  been  compelled  to  deal  with  this  elemimt 
of  rapid  growth  in  anything  like  a  corresponding  degree.  AD 
of  these  cities,  London,  Berlin,  and  Borne,  are  tlie  seats  of  the 
national  government,  and  receive  from  that  source  more  or 
lees  help  and  guidance  in  their  development.  In  all  of  tbrai 
an  immense  nucleus  of  wealth  existed  before  thie  great  and 
rapid  growth  began.  The  problem  in  America  has  been  to 
make  a  great  city  in  a  few  years  out  of  nothing.  There  hai 
been  no  nucleus  of  wealth  upon  which  to  found  the  etnictnre 
which  every  succeeding  year  has  enlarged.  Recourse  ha«  been 
had  of  necessity,  under  these  conditions,  to  the  freest  uw  of  the 
public  credit.  The  city  of  Brooklyn  and  the  city  of  Chicago, 
each  with  a  population  now  of  three-quarters  of  a  million  of 
people,  are  but  little  more  than  fifty  years  old.  In  that  period 
everything  now  there  has  been  created  out  of  the  fields.  The 
houses  in  which  the  people  live,  the  water-worka,  the  paved 
streets,  the  sowers,  everv-thing  which  makes  up  the  permanent 
plant  of  a  city,  all  have  been  produced  while  the  city  has  been 
growing  from  year  to  year  at  a  fabulous  rate.  Besides  thes* 
tilings  are  to  be  reckoned  the  public  schools,  the  public  parb, 
and  in  the  case  of  Brooklyn,  the  great  bridge  connecting  it 
with  New  York,  two-thirds  of  the  cost  of  which  is  borne  by 
Brooklyn.  Looked  at  in  this  light  the  mar%-el  would  seem  to 
be,  not  so  much  that  the  American  cities  are  justly  criticisable 
for  many  defects,  but  rather  that  results  so  great  have  been 
achieved  in  so  short  a  time.  The  necessity  of  doing  so  roneh 
80  quickly  has  worked  to  the  disadvantage  of  the  American 
city  in  two  ways.  First,  it  has  compelled  very  lavish  expendi- 
ture under  great  prefsiire  for  quick  results.  This  is  precisely 
the  condition  under  which  l!ic  bcft  trained  business  men  make 
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their  greatest  mistakes,  and  are  in  danger  of  running  into  ex- 
travagance and  wastefulnese.  No  candid  American  will  deny 
that  American  cities  have  suffered  largely  in  this  way,  not 
alone  from  extravagance  and  wafitefulness,  but  also  from  dis- 
honesty; but  in  estimating  the  extent  of  the  reproach,  it  is 
proper  to  take  into  consideration  these  general  conditions 
under  which  the  cities  have  been  compelled  to  work.  The 
second  disadvantage  which  American  cities  have  laboured 
under  from  this  state  of  things  has  been  their  inability  to  pro- 
vide adefjuately  for  their  current  needs,  while  discounting 
the  future  so  freely  in  order  to  provide  their  permanent  plant. 
When  the  great  American  cities  have  paid  for  the  permanent 
plant  which  they  have  been  accumulating  during  the  last  half 
century,  so  that  the  duty  which  lies  before  them  is  chiefly 
that  of  caring  adequately  for  the  current  life  of  their  popula- 
tion, a  vast  improvement  in  all  these  particulars  may  reason- 
ably be  expected.  In  other  words,  time  is  a  necessary  element 
in  making  a  great  city,  as  it  is  in  every  other  great  and  en- 
during work.  American  cities  are  judged  by  their  size  rather 
than  by  the  time  which  has  entered  into  their  growth.  It  can- 
not be  denied  that  larger  results  could  have  been  produced 
with  the  money  expended  if  it  always  had  been  used  with  com- 
plete honesty  and  good  judgment.  But  to  make  an  intelligent 
criticism  upon  the  American  city,  in  its  failures  upon  the  ma- 
terial side,  these  elements  of  difficulty  must  be  taken  into  con- 
sideration. 

Another  particular  in  which  the  American  city  may  be 
thought  to  have  come  short  of  what  might  have  been  hoped 
for,  may  be  described  in  general  terms  as  a  lack  of  foresight. 
It  would  have  been  comparatively  easy  to  have  preserved  in 
all  of  them  small  open  parks,  and  generally  to  have  made 
them  more  beautiful,  if  there  had  been  a  greater  appreciation 
of  the  need  for  these  things  and  of  the  growth  the  cities  were 
to  attain  to.  The  western  cities  probably  have  erred  in  this 
regard  less  than  those  upon  the  Atlantic  coast.  But  while  it 
is  greatly  to  be  regretted  that  this  large  foresight  has  not  been 
displayed,  it  is  after  all  only  repeating  in  America  what  has 
taken  place  in  Europe.     The  improvement  of  cities  seems 
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CTerj^here  to  be  made  by  tearing  down  and  replacing  at  gr«t 
cost,  rather  than  by  a  far-sighted  provision  for  the  dem&odi 
and  opportunities  of  the  future.  These  unfortunate  reEults 
in  America  have  flowed  largely  from  two  canses :  first,  froni 
inability  on  tiie  part  of  the  cities  to  appreciate  in  advancs 
the  phenomenal  growth  that  is  coming  upon  them;  and  sec- 
ond, from  the  frequent  tendency  of  population  to  grow  in 
precisely  the  direction  where  it  was  not  expected  to.  A  singu- 
lar iUuBtration  of  this  last  factor  is  to  be  found  in  the  citj  of 
Wasliington.  The  Capitol  was  made  to  face  towards  the  earf, 
under  the  impression  that  population  would  settle  in  thrt 
direction ;  as  matter  of  fact  the  city  has  grown  towards  the 
west,  BO  that  tlie  Capitol  stands  with  its  back  to  the  city  and 
faces  a  district  that  is  scarcely  built  upon  at  all. 

Probably  no  detail  strikes  the  eye  of  the  foreigner  more 
unfavourably  in  connection  with  the  average  American  city 
than  the  poor  paving  of  the  streets  and  their  lack  of  cleanli- 
ness. The  comparison  with  cities  of  Europe  in  these  respects 
ie  immensely  to  the  disadvantage  of  the  American  city.  But, 
in  this  connection,  it  is  not  unfair  to  call  attention  to  the  fact 
that  the  era  of  good  paving  and  clean  streets  in  Europe  i* 
scarcely  more  tlian  thirty  years  old.  Poor  as  is  the  condition 
of  the  streets  in  most  American  cities  now,  it  would  be  risfciDg 
very  little  to  say  that  it  would  average  nmch  higher  than  iea 
years  ago.  There  are  several  contributing  causes  which  are 
reflected  in  this  situation  that  represent  difficulties  from 
which  moat  European  cities  are  free.  In  the  first  place,  froet 
strikes  much  deeper  in  America,  and  is  more  trying  to  the 
pavements  in  every  way.  In  the  next  place,  the  streets  are 
more  often  disturbed  in  connection  with  gas  pipes,  eteaia 
pipes,  and  telegraph  service,  than  in  European  cities.  But, 
apart  from  these  incidcEtal  difficulties,  the  fundamental  trou- 
ble in  connection  with  the  streets  of  American  cities  js  the 
lack  of  sufficient  appropriations  to  put  them  in  first-class  con- 
dition and  to  keep  them  so,  both  as  to  paving  and  as  to  clean- 
ing.    The  reason  for  this  has  been  pointed  out. 

All  the  troubles,  however,  which  have  marked  the  develop- 
ment of  cities  in  the  United  States  are  not  due  to  these  causes 
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Cities  in  the  tJnited  StatcB,  as  forma  of  goveminent,  are  of 
comparatively  recent  origin.  The  city  of  Boston,  for  exam- 
ple, in  the  State  of  Uassachusetts,  although  the  Bettlement 
was  founded  more  than  two  hundred  and  fifty  years  ago,  re- 
ceived its  charter  as  a  city  so  recently  as  1822.  The  city  of 
Brooklyn  received  its  charter  from  the  State  of  New  York  in 
1835.  In  other  words,  the  transition  from  village  and  town 
povemment  Into  government  by  cities  has  simply  followed 
the  transition  of  small  places  into  large  communities.  This 
suggests  another  distinction  bet*'een  the  cities  of  the  United 
States  and  those  of  Great  Britain.  The  great  cities  of  Eng- 
land and  of  Europe,  with  few  exceptions,  have  their  roots  in 
the  distant  past.  Many  of  their  privileges  and  chartered 
rights  were  wrested  from  the  Crown  in  feudal  times.  Some 
of  these  privileges  have  been  retained,  and  contribute  to  ttie 
income,  lie  pride,  and  the  influence  of  the  municipality.  The 
charter  of  nn  American  city  represents  no  element  of  prestige 
or  inspiration.  It  is  only  the  legal  instrument  which  gives 
the  community  authority  to  act  as  a  corporation,  and  which 
defines  the  duties  of  its  officers.  The  motive  for  passing  from 
town  government  to  city  government  in  general  has  been  the 
same  everywhere — to  acquire  a  certain  readiness  of  action,  and 
to  make  more  available  the  credit  of  the  community  in  order  to 
provide  adequately  for  its  own  growtli.  The  town  meeting, 
in  which  everv  citizen  takes  part,  serves  its  purpose  admirably 
in  communities  up  to  a  certain  size,  or  for  the  conducting  of 
public  work  ou  not  too  large  a  scale.  But  the  necessity  for 
efficiency  in  providing  for  the  needs  of  gron-th  has  compelled 
rapidly-growing  communities,  in  all  the  States,  to  seek  the 
powers  of  a  corporation  as  administered  through  a  city  gov- 
ernment. Growing  thus  out  of  the  town,  it  happened  very 
naturally  that  the  first  conception  of  the  city  on  the  part  of 
Americans  was  that  which  had  applied  to  the  town  and  tlie 
village  as  local  subdivisions  of  the  commonwealth.  Charters 
were  framed  as  though  cities  were  little  states.  Americans 
are  only  now  learning,  after  many  years  of  bitter  experience, 
that  they  are  not  so  much  little  states  as  large  corporations. 
Many  of  the  mistakee  which  have  marked  the  prt^resB  of 
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American  cities  up  to  this  point  have  Bpning  from  Ihrf  2 
fective  conception.  The  aim  deliberately  was,  to  make  idtf 
government  where  no  officer  by  himself  should  have  pom 
enough  to  do  much  harm.  The  natural  result  of  this  wit  to 
create  a  aituation  where  no  officer  had  power  to  do  mwA 
good.  Meanwhile  bad  men  united  for  corrupt  purpoaes,  ai 
the  whole  organization  of  the  city  government  aided  andi  in 
throwing  responsibility  from  one  to  another.  Many  rece&I 
city  charters  in  the  United  States  proceed  upon  the  more  ac- 
curate theory  that  cities,  in  their  organic  capacity,  are  chiefly 
large  corporations.  The  better  results  flowing  from  tha 
theory  are  easily  made  clear,  Americans  are  Bufficientij 
adept  in  the  administration  of  large  business  enterprises  to 
miderstand  that,  in  any  such  undertaking,  some  one  man  most 
be  given  the  power  of  direction  and  the  choice  of  hia  chief 
aseistantB;  they  understand  that  power  and  responsibility 
must  go  together  from  the  top  to  the  bottom  of  every  bqcccm- 
ful  business  organization.  Consequently,  when  it  began  lo 
be  realized  that  a  city  was  a  business  corporation  rather  than 
an  integral  part  of  the  State,  the  unwillingness  to  organiie 
the  city  upon  the  line  of  concentrated  power  in  connection 
with  concentrated  responsibility  began  to  disappear.  The 
charter  of  the  city  of  Brooklyn  is  probably  as  advanced  a  type 
as  can  be  found  of  the  results  of  this  mode  of  thinking.  In 
Brooklyn  the  executive  side  of  the  city  government  is  repre- 
sented by  the  mayor  and  the  various  heads  of  departmenti. 
The  legislative  side  consists  of  a  common  council  of  nineteen 
members,  twelve  of  whom  are  elected  from  three  districts  each 
having  four  aldermen,  the  remaining  seven  being  elected  as 
aldermen  at  large  by  the  whole  city.  Tlie  people  elect  three 
city  officers  besides  the  board  of  aldermen;  the  mayor,  who  ia 
the  real,  as  well  as  the  nominal,  head  of  the  city;  the  comp- 
troller, who  is  practically  the  book-keeper  of  the  city ;  and  the 
auditor,  whose  audit  is  necessary  for  the  payment  of  every 
bill  against  the  city  whether  large  or  small.  The  mayor  ap- 
points absolutely,  without  confirmation  by  the  common  coiai- 
cil,  all  the  executive  heads  of  departments.  He  appoints,  for 
example,  the  police  commissioner,  the  fire  commissioner,  the 
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health  conimisEioner,  the  commiBsioner  of  city  works,  the 
poration  counsel  or  counsellor  at  law,  the  city  treasurer,  the 
iBX  collector,  and  in  general  at)  the  officials  who  arc  charged 
with  executive  duties.  These  officials  in  turn  appoint  their 
own  subordinates,  so  that  the  principle  of  defined  responsi- 
bility permeates  the  city  government  from  top  to  bottom. 
The  mayor  also  appoints  the  board  of  assessorR,  the  board  o( 
education,  and  the  board  of  elections.  The  executive  officers 
appointed  by  the  mayor  are  appointed  for  a  term  of  two  years ; 
that  is  to  say,  for  a  term  similar  to  his  own.  The  mayor  is 
elected  at  the  general  election  in  November ;  he  takes  office  on 
the  first  of  January  following,  and  for  one  month  the  great 
departments  of  the  city  are  carried  on  for  him  by  the  ap- 
pointees of  his  predecessor.  On  the  first  of  February  it  be- 
comes his  duty  to  appoint  his  own  heads  of  departments,  and 
inasmuch  aa  they  sen'e  for  the  same  term  as  himself,  each  in- 
coming mayor  thus  has  the  opportunity  to  make  an  admin- 
istration in  all  its  parts  in  aympathy  with  himself.  Each  one 
of  tht'se  great  executive  departments  is  under  the  charge  of  a 
Kingle  head,  the  charter  of  the  city  couformiug  absolutely, 
with  one  exception,  which  is  felt  to  be  an  anomaly,  to  the 
theory  that  where  executive  work  is  to  be  done  it  should  be 
committed  to  the  charge  of  one  man.  Where  boards  of  officials 
exist  in  Brooklyn,  it  is  because  the  work  committed  to  tliem  is 
discretionary  more  than  it  is  executive  in  character.  These 
boards,  also,  are  appointed  by  the  mayor  without  confirmation 
by  the  board  of  aidennen,  but  they  are  appointed  for  terms 
not  coterminous  with  his  own;  so  thut,  in  most  cases,  no 
mayor  would  appoint  the  whole  of  any  such  board  unless  he 
were  to  be  twice  elected  by  the  people.  In  other  words,  with 
quite  unimportant  exceptions,  the  charter  of  Brooklyn,  a  city 
with  750,000  inhabitants,  makes  the  mayor  entirely  responsi- 
ble for  the  conduct  of  the  city  government  ou  its  executive 
side,  and,  in  holding  him  to  this  responsibility,  equips  him 
fearlessly  with  the  necessary  power  to  discharge  his  trust. 
This  charter  went  ioto  effect  on  the  first  of  January,  18S2. 
It  has  been  found  to  have  precisely  (he  merits  and  the  defects 
which  one  might  expect  of  such  an  instrument.     A  strong 
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executive  can  accomplish  satisfactory  reeults;  a  weak  ooecaa 
dieappoint  everv  liope.  The  community,  however,  is  bo  wdl 
satiBfled  that  the  charter  is  a  vast  improvement  on  any  sjatem 
which  it  has  tried  before,  that  no  voice  ia  raised  against  it 
It  has  had  one  notablo  and  especially  satisfactory  effect  It 
can  be  made  clear  to  the  simplest  citizen  tliat  the  entire  du^ 
acter  of  the  city  government  for  tft-o  years  depends  upon  the 
man  chosen  for  the  office  of  mayor.  As  a  consequence  mow 
people  have  voted  in  Brookhu  on  the  Bubjeet  of  the  mtyw 
alty  than  have  voted  there  as  to  who  should  be  State  (Josemat 
or  who  should  be  Presideut.  This  ia  a  great  and  a  direct  pia 
for  good  eity  government,  because  it  creates  and  keeps  alert  ft 
strong  public  sentiment,  and  tends  to  increase  tlie  intereat  of 
all  citizens  in  the  afTairs  of  their  city.  In  the  absence  of  ■ 
historic  past  which  ministers  to  civic  pride,  and  in  the  pres- 
ence of  many  tliousands  of  new-comers  at  every  election,  this 
effect  is  especially  valuable.  It  may  also  be  said  that  under 
present  conditions  the  voting  is  more  intelligent  than  for- 
merly. The  issue  is  so  important,  yet  so  simple,  that  it  can 
be  made  clear  even  to  people  who  have  lived  but  a  short  time 
in  the  city.  The  same  influences  tend  to  secure  for  the  city 
the  services,  as  mayor,  of  a  higher  grade  of  men,  because 
under  such  a  charter  the  mayor  is  given  power  and  opportu- 
nity to  accomplish  something.  It  appeals  to  t!ie  best  that  is 
in  a  man  as  strongly  as  it  exposes  him  to  the  fire  of  criticism 
if  he  does  not  do  well. 

In  undertaking  to  administer  this  charter,  as  the  firet 
mayor  to  whom  such  powers  had  been  committed,  the  writer 
adopted  two  principles  which  he  believed  to  be  essential  to 
success.  In  the  first  place,  he  determined  to  hold  each  head 
of  department  responsible  for  results  within  his  department; 
and  in  the  second  place,  he  determined  to  hold  himself  entire- 
ly aloof  from  the  use  of  patronage,  eJicept  in  so  far  as  ibe 
charter  of  the  city,  in  express  terms,  made  it  his  duty  to  make 
appointments.  The  effect  of  this  attitude  towards  his  ap- 
pointees was  to  leave  them  entirely,  free  in  the  choice  of  their 
subordinates.  Being  free,  they  could  justly  be  held  responsi- 
ble, to  the  fullest  extent,  for  results.     Furtlier  than  that,  being 
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free  from  presBure  from  the  mayor,  they  were  much  Btionger 
to  resist  pressure  aa  to  patronage  from  oiitsidera  than  other- 
wise tliey  would  have  boen.  Another  effect  of  the  mayor's 
attitude  with  referonca  to  patronage,  was  to  secure  for  him- 
self the  confidence  of  tlie  community,  without  regard  to  part)-, 
to  an  imusual  extent.  Any  alarm  there  might  have  been,  as 
to  the  use  of  the  great  and  unusanl  powers  committed  to  the 
mayor  by  the  charter,  was  quieted  at  once. 

The  duties  of  the  mayor  under  the  charter  may  he  consid- 
ered under  three  heads:  first,  in  his  relation  to  the  execu- 
tive work  of  the  city;  second,  in  his  relation  to  the  common 
council  or  local  legislature ;  third,  in  his  relation  to  the  legis- 
lature of  the  State. 

The  successful  ue«  of  the  power  of  appointment,  in  the  se- 
lection of  efficient  heads  of  departments,  of  course  underlies 
the  Bucees.'i  of  a  city  administration  on  its  executive  side.  The 
heads  of  departments  having  been  appointed,  it  was  the  cus- 
tom of  the  writer  to  hold  a  meeting  in  the  mayor's  office  with 
all  his  executive  appointees,  once  every  week,  excepting  dur- 
ing the  summer  when  the  common  council  was  not  in  aesBion. 
This  meeting  served  several  purposes.  The  minutes  of  the 
common  council  at  tlieir  previous  meeting  were  laid  before 
this  informal  gathering,  and  the  mayor  received  the  advice 
of  the  ofBcer  whose  department  would  be  affected  by  any  pro- 
posed resolution  or  ordinance,  aa  to  its  probable  effect.  When 
a  question  was  brought  up  of  general  interest  to  the  city  the 
whole  company  discussed  it,  giving  to  the  mayor  the  advan- 
tage of  their  experience  and  judgment.  These  weekly  councils 
were  of  great  value  to  the  mayor,  in  determining  his  attitude 
on  the  various  questions  raised  during  hie  term  by  the  com- 
mon council  of  the  city,  every  resolution  of  which  body  had 
by  law  to  be  passed  upon  by  the  mayor,  and  receive  either  hia 
approval  or  his  veto.  Thepe  gatherings  of  the  executive 
officers  of  the  city  were  useful  in  other  ways  than  this.  They 
made  all  heads  of  departments  personally  acquainted  with 
each  other,  and  converted  the  machinery  of  the  city  govern- 
ment, from  separate  and  independent  departments,  into  one 
organization  working  in  complete  harmony  and  with  single- 
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nesB  of  aim.  The  major's  oversight  of  the  executive  voik  of 
the  city,  in  its  current  aspect,  was  further  maintained  br 
quarterly  reports  submitted  from  each  of  the  large  deptrt- 
ments.  The  mayor's  otEce,  in  an  American  city,  is  in  receipi 
of  daily  complttints  touching  this  or  that  matter  affecting  one 
or  more  of  the  citizena.  The  receipt  of  all  complaints  wis 
immediately  acknowledged  to  the  persons  who  made  them,  if 
they  eame  by  mail,  and  the  complaints  were  forwarded  It 
once  to  the  proper  department  for  action  or  explanation.  The 
reply  was  made  to  the  mayor's  office,  and  was  communicated 
witliout  delay  to  the  maker  of  the  complaint.  If  remedy  wis 
available,  this  method  secured  its  prompt  application.  If  the 
matter  were  beyond  reach  of  remedy,  the  citizen  had  at  leael 
the  satisfaction  of  knowing  why.  The  multiplicity  and  char- 
acter of  these  complainte  gave  the  mayor  a  daily  insight  into 
the  efficiency  of  the  departments.  By  these  methods  the 
mayor  was  able  to  keep  himself  almost  as  well  informed  as  to 
the  work  in  each  department  of  the  city  as  the  head  of  a  great 
business  house  is  informed  as  to  the  departments  into  which 
his  business  is  divided.  Nor  need  the  comparison  stop  there. 
The  mayor  was  able  to  bring  the  power  and  influence  of  his 
office  to  bear,  to  remedy  abuaea  or  to  suggest  improvements  in 
methods,  with  the  same  directness  and  efficiency. 

The  mayor's  duties  in  relation  to  the  common  council  of 
the  city  are  chiefly  in  connection  with  the  obligation,  laid 
upon  him  by  the  charter,  to  approve  or  diaapprove  everj'  reso- 
lution passed  by  tliat  body.  The  mayor's  veto  is  fatal,  unless 
overridden  by  a  two-thirds  vote  of  all  the  members  elected  to 
the  council.  For  three  years  out  of  four  during  which  the 
writer  served  as  mayor,  the  common  council  was  politically 
antagonistic  to  him,  half  of  the  time  in  the  proportion  of 
fourteen  to  five.  Notwithstanding  this,  only  two  vetoes  were 
overridden  in  the  whole  of  hie  four  years  of  service.  Two  in- 
fluences probably  contributed  to  this  result,  first,  the  care 
with  which,  under  the  advice  of  hia  appointees,  the  mayor 
took  up  his  positions:  and  second,  the  mayor'a  refusal  to  im- 
plicate himself,  in  any  way,  with  the  use  of  patronage.  Par- 
tisan opposition  largely  diaappeared,  before  a  spirit  manifest- 
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ly  free  from  self-seeking  and  from  partisanship.  The  same 
influences  led  to  unusual  co-operation,  on  the  part  of  the  com- 
mon council,  in  forwarding  the  plana  of  thu  mayor  in  the 
direction  of  positive  action.  The  harmony  between  the  exec- 
utive and  the  legislature  of  tlie  city  was  scarcely  less  complete, 
during  this  interval,  to  tJie  great  advantage  of  the  city,  than 
was  the  harmony  between  the  different  executive  departments 
themselves. 

The  relation  of  the  mayor  to  the  legislature  of  the  Stato 
proved  to  be  important  to  an  extent  not  easy  to  be  imagined. 
The  charter  of  a  city,  coming  as  it  does  from  the  legislature, 
is  entirely  within  the  control  of  the  legislature.  Just  as  thcro 
is  no  legal  bar  to  prevent  the  legislature  from  recalling  the 
charter  altogether,  eo  there  is  no  feature  of  the  charter  so 
minute  that  the  legislature  may  not  assume  to  change  it.  In 
the  State  of  Xew  York  there  is  no  general  law  touching  the 
government  of  cities,  and  the  habit  of  interference  in  the  de- 
tails of  city  action  has  become  to  the  legislature  almost  a 
second  nature.  In  every  year  of  his  terra,  the  writer  was  com- 
pelled to  oppose  at  Albany,  the  seat  of  the  State  legislature, 
legislation  seeking  to  make  an  increase  in  the  pay  of  police- 
men and  firemen,  without  any  reference  to  the  financial  abil- 
ity of  the  city,  or  the  other  demands  upon  the  city  for  the 
expenditure  of  money.  Efforts  were  made,  also,  at  one  time, 
to  legislate  out  of  office  some  of  the  officials  who  had  been 
appointed  in  conformity  to  the  charter.  New  and  useless 
offices  were  sought  to  be  created,  and  the  mayor  found  that 
not  the  least  important  of  his  duties,  as  mayor,  was  to  protect 
the  city  from  imwiee  and  adverse  legislation  on  the  part  of 
the  State.  It  is  a  curious  circumstance  that  most  of  these 
propositions  had  their  origin  with  members  of  the  legislature 
elected  to  represent  different  districts  of  the  city  itself.  The 
same  influences  which  made  the  administration  strong  with 
the  common  council,  at  home,  made  it  also  strong  with  the 
legislature  at  Albany,  so  that,  although  for  one  or  two  years 
the  power  to  make  changes  rested  with  b  majority  at  Albany 
politically  antagonistic,  no  law  objected  to  by  the  mayor,  dur- 
ing thia  interval,  was  placed  upon  the  statute-book.     The  city 
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itself  is  compelled  at  times  to  seek  legielatioD  for  the  enlarge- 
ment of  its  powers ;  that  is  to  eay,  the  powers  committed  to  a 
tity  are  strictly  limited  to  those  defined  by  the  charter  of 
granted  by  special  acts  of  the  legislature.  Conseqiientlv. 
when  an  unforeseen  situation  is  to  be  dealt  with,  calling  for 
unusual  methods  or  powers,  it  ia  necessary  to  secure  authoritr 
to  this  end  from  the  legislature  of  tlie  State.  The  writer 
found  the  same  general  attitude,  which  has  been  referred  ta 
so  often,  effectual  in  thia  regard  also,  so  that  almost  ctbit 
bill  which  he  desired  in  the  interest  of  the  city  waa  enacted 
into  law,  and  thia  alike  by  legislatures  politically  in  sympathy 
with  the  city  administration  and  by  legislatures  politically 
antagonistic  to  it.  It  is  not  too  much  to  say,  however,  that 
the  greatest  anxieties  of  hie  term  sprang  from  the  uncertain- 
ties and  difficultiea  of  this  annual  contest,  on  the  one  hand 
to  advance  the  interest  of  tlie  city,  and  on  the  other  ta  svct 
it  from  harm  in  its  relations  to  the  law-making  power  of  Out 
State. 

Imitating  this  charter  of  Brookh-n,  the  city  of  PhUadelpbis, 
still  more  recently,  has  obtained  a  new  charter  involving  a 
great  departure  in  the  same  direction  from  old  methods 
Boston  and  New  York  both  have  moved  partly  along  the  eanic 
line,  each  with  admitted  advantage  to  the  city,  althon^ 
neither  has  gone  so  far  as  Brooklyn  or  Philadelphia,  Several 
smaller  places  have  obtained  charters  of  the  same  kind.  It 
is  not  to  be  supposed  that  this  new  form  of  city  charter  is  the 
result  altogether  of  abstract  thinking.  It  has  grown  out  of 
bitter  experiences.  When  tlie  inhabitants  of  a  city  fooniJ 
that  they  did  not  receive,  as  matter  of  fact,  the  good  govern- 
ment which  they  desired,  it  did  not  at  first  occur  to  them  that 
the  trouble  was  to  a  large  extent  fundamental  in  their  form 
of  charter;  or,  if  it  did,  the  first  effort  at  remedy  led  to  worse 
mistakes  than  before.  Starting  with  the  theory  that  the  path 
to  safety  was  through  division  of  power,  they  resorted  to  all 
manner  of  expedients  which  would  compass  that  end.  They 
eatablialied,  for  instance,  police  boards  and  fire  boards,  which 
at  different  times  were  made  to  consist  of  three  members,  and 
at  other  times  of  four,  the  latter  being  known  in  American 


parlance  ag  non-partiaan.'  It  was  supposed  that  a  single  in- 
dividual might  be  tempted  to  use  his  department  unfairly  in 
the  interest  of  the  party  to  which  he  belonged,  but  that  by 
associating  him  with  others  of  different  parties  this  tendency 
would  be  overcome.  It  turned  out,  however,  that  the  moment 
no  one  in  particular  was  to  blame,  partisan^ip  took  complete 
possession  of  the  administration  of  every  department.  Wlien 
one  reflects  that  in  the  Oovenunent  of  the  United  States  the 
immense  administrative  departments,  like  the  Treasurj-  and 
the  Post-Offlce,  have,  from  tlie  beginning  of  the  Government, 
been  committed  to  the  care  of  a  single  man,  it  seems  strange 
that,  in  their  cities,  Americans  eJiould  have  been  so  unwiHing 
to  proceed  upon  the  same  theory.  The  reason  probably  is 
that  the  city,  as  above  pointed  out,  has  been  evolved  from  the 
town  by  the  simple  process  of  enlargement.  In  the  town  the 
theory  of  division  of  power  has  been  acted  upon  with  Bubstan- 
tial  uniformity,  and  in  small  communities  has  worked  well. 
The  attempt  to  act  upon  the  same  lines  in  the  great  and  rap- 
idly-growing cities  of  the  country  has,  in  the  judgment  of 
many,  been  as  instrumental  as  any  other  one  element  in  caus- 
ing the  unsatisfactory  results  which  have  marked  the  progress 
of  many  American  cities.  For  the  purposes  of  this  chapter 
it  is  not  necessary  to  enlarge  further  upon  this  thought.  It 
is  emphasized  thus  far  for  the  purpose  of  showing  that  all 
the  large  class  of  difficulties  which  American  cities  have  been 
obliged  to  face  by  reason  of  faulty  charters  are  not  irremedia- 
ble. The  actual  process  of  change  from  one  system  of  charter 
to  another  has  been  marked  incidentally  by  one  unfortunate 
effect.  The  city  charter,  coming  as  it  does  from  the  legisla- 
ture, lies  entirely  within  the  control  of  the  legislature.  The 
many  appeals  to  the  legislature  for  charter  amendment  of 
one  kind  and  another  have  bred  a  habit  in  some  of  the  States, 
if  not  in  all,  of  constant  interference  by  the  legislature  with 
the  local  details  of  city  action.  This  interference,  though 
often  prompted  by  a  genuine  desire  to  relieve  a  city  from 
pressing  evils,  has  tended  very  greatly  to  leesen  the  senee  of 
:hat   the  two   great    parlies    are 
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Tfipponsibility  on  the  part  of  local  officials,  and  upon  the  pwt 
iif  communitieB  themselves.  It  is  one  of  the  best  effect*  of 
Brooklyn's  charter,  that  it  has  helped  to  create  in  that  city* 
very  decided  spirit  of  home  rule,  which  is  ready  to  protest  <t 
any  moment  against  interference  on  the  part  of  the  State  wifli 
local  matters. 

It  remains  to  be  said  that  the  one  organic  problem  in  con- 
nection with  the  charters  of  cities,  which  apparently  remtioi 
as  far  from  solution  as  ever  in  America,  is  that  which  cat* 
cerns  the  legislative  branch  of  city  government.  In  mow 
cities  the  legislative  side  is  represented  by  two  bodies,  C* 
houses,  known  by  different  names  in  different  cities,  and  jHfr 
Renting  the  same  general  characteristics  as  a  State  legislttwe 
with  its  upper  and  lower  house.  The  most  conapicuous  in- 
stances of  this  kind  are  furnished  by  the  city  of  Boston  and 
the  city  of  Philadelphia.  In  all  the  cities  of  New  York  State 
the  legislative  branch  consists  of  a  single  chamber,  indiffenat- 
ly  spoken  of  as  the  board  of  aldermen  or  the  common  eonncil. 
But  whether  these  bodies  have  been  composed  of  one  boiue  tr 
two,  the  moment  a  city  has  become  large  they  have  ceoeed  to 
give  satisfactory  results.  Originally  these  bodies  were  given 
very  large  powers,  in  order  to  carry  out  to  the  utmost  the  idet 
of  local  self-government.  As  a  rule  they  have  so  far  abused 
these  powers  that  almost  everywhere  the  scope  of  tbeir  author- 
ity has  been  greatly  restricted.  In  the  city  of  New  York  that 
tendency  has  been  acted  upon  to  so  great  an  extent  as  to 
deprive  the  common  council  of  every  important  function  it 
ever  possessed,  except  the  single  power  to  grant  public  fran- 
chises. How  greatly  they  liave  abused  this  remaining  power 
is  imfortunately  matter  of  public  record.  The  powers  thus 
taken  away  from  the  common  council  are  ordinarily  lodged 
with  boards  made  up  of  the  higher  city  ofEcials.  Even  in 
the  city  of  New  York  it  has  seldom  been  the  case  that  the 
mayor  of  the  city  has  not  been  a  man  of  good  repute  and  of 
some  parts.  As  a  general  proposition,  it  is  found  in  Ameri- 
can cities  that  the  larger  tlie  constituency  to  which  a  candidate 
must  appeal,  and  the  more  important  the  office,  the  more  of  * 
man  the  candidate  must  be.     What  may  be  the  outconu  at 
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tim  difficulty  as  to  the  legislative  body  in  cities,  it  is  impossi- 
ble  to  say.  Sometimes  it  seems  almost  as  though  the  attempt 
would  be  made  to  govern  cities  without  any  local  legislature. 
But,  on  the  other  hand,  there  are  so  many  matters  in  regard 
to  which  such  a  body  ought  to  have  power,  that  thus  far  no 
one  has  ventured  seriously  to  take  so  extreme  a  view.  It  may 
fairly  be  said  to  be,  therefore,  the  great  unsolved  organic 
problem  in  connection  with  municipal  government  in  the 
United  States.  That  it  is  so,  illustrates  with  vividness  the 
justice  of  the  American  view  that  it  is  a  dangerous  thing,  in 
wholly  democratic  communities,  to  make  the  legislative  body 
supreme  over  the  executive. 

Thus  far  iu  this  chapter,  the  shortcomings  of  the  American 
city  have  been  admitted,  and  the  effort  has  been  made  to  show 
the  peculiar  difficulties  with  which  such  a  city  has  to  deal. 
It  ought  Jo  be  said  that,  despite  all  of  these  difficuHies,  the 
average  American  city  is  not  going  from  bad  to  worse.  There 
is  substantial  reason  for  thinking  that  the  general  tendency. 
even  in  the  larger  cities,  is  towards  improvement.  Life  and 
property  are  more  secure  in  almost  all  of  them  than  they  used 
to  be.  Certainly  there  has  been  no  decrease  of  security  such 
as  might  reasonably  have  been  expected  to  result  from  in- 
creased size.  Less  than  a  score  of  years  ago  it  was  impossible 
to  have  a  fair  election  in  New  York  or  BrookljTi.  Tonjay, 
and  for  the  last  decade,  under  the  present  system  of  registry 
laws,  every  election  is  held  with  substantial  fairness.  The 
health  of  our  cities  does  not  deteriorate,  but  on  the  average 
improves.  So  that  in  the  large  and  fundamental  aspect  of 
the  question  the  progress,  if  slow,  is  steady  in  the  direction  of 
better  things.  It  is  not  strange  that  a  people  conducting  an 
experiment  in  city  government  for  which  there  is  absolutely 
no  precedent,  under  conditions  of  exceptional  difBculty,  should 
have  to  stumble  towards  correct  and  successful  methods 
through  experiences  which  may  be  both  costly  and  distresBing. 
There  is  no  other  road  towards  improvement  in  the  coming 
time.  But  it  is  probable  that  in  another  decade  Americans 
will  look  back  on  some  of  the  scandals  of  the  present  epoch 
in  city  government,  with  as  much  surprise  as  they  now  regard 
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the  effort  to  control  fires  by  the  volunteer  fire  department. 
which  wfl8  insisted  upon,  even  in  the  city  of  Xew  York,  ontil 
within  twenty  years.  As  American  cities  grow  in  stability, 
and  provide  themselves  with  the  necessary  working  plant, 
they  approximate  more  and  more  in  physical  conditions  to 
those  wiiich  prevail  in  most  European  cities.  As  they  do  so, 
it  is  reasonable  to  expect  that  Uieir  pavements  will  impioTe 
and  the  cleansing  of  their  streets  will  be  more  satisfactory. 
American  cities,  as  a  rule,  have  a  more  abundant  supply  of 
water  than  European  cities,  and  they  are  much  iBore  cnte^ 
prising  in  furnishing  themselves  with  what  in  Europe  minhl 
fae  called  the  luxuries  of  city  life,  but  which,  in  America,  ars 
so  common  as  almost  to  be  regarded  as  necessities.  Especially 
is  this  true  of  every  convenience  involving  the  use  of  elec- 
tricity. There  are  more  telephone  wires,  for  example,  in  Sew 
York  and  Brookjyn  than  in  the  whole  of  the  United  Kmg- 
dom.  The  problem  of  placing  these  wires  underground  there- 
fore, to  take  in  passing  an  illustration,  of  another  kind,  of  the 
difficulties  of  city  government  in  America,  is  vastly  greater 
than  in  any  city  abroad,  because  the  multiplication  of  the 
wires  is  so  constant  and  at  so  rapid  a  rate  that  as  fast  ae  Mine 
are  placed  beneath  the  surface,  those  which  have  been  stnuig 
'while  this  process  has  been  going  on  seem  as  numerous  aa  be- 
fore the  underground  movement  began. 

It  may  justly  be  said,  therefore,  that  the  American  city,  if 
open  to  serious  blame,  is  also  deserving  of  much  praise. 
Everyone  understands  that  universal  suffrage  has  its  draff- 
backs,  and  in  cities  tliese  defects  become  especially  evident. 
It  would  be  uncandid  to  deny  that  many  of  the  problems  of 
American  cities  spring  from  this  factor,  especially  becanse  the 
voting  population  is  continually  swollen  by  foreign  imnu- 
grants  whom  time  alone  can  educate  into  an  intelligent  har- 
mony with  the  American  system.  But  because  there  is  sconi 
upon  the  surface  of  a  boiling  liquid,  it  does  not  follow  thai 
the  material,  nor  the  process  to  which  it  is  subjected,,  is  itaeU 
bad.  Tnivcrsal  suffrage,  as  it  exists  in  the  United  Statee, 
is  not  only  a  great  clement  of  safety  in  the  present  day  and 
generation,  but  is  perhaps  the  mightiest  educational  force  to 
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which  the  masses  of  men  ever  have  been  exposed.  In  a  eoim- 
try  where  wealth  has  no  hereditary  sense  of  obligation  to  its 
neighbours,  it  is  hard  to  conceive  what  would  be  the  condition 
of  society  if  nniversal  suffrage  did  not  compel  every  one  hav- 
ing property  to  consider,  to  some  extent  at  least,  the  well-being 
of  the  whole  community. 

It  is  probable  that  no  other  system  of  government  would 
have  been  able  to  cope  any  more  successfully,  on  the  whole, 
with  the  actual  conditions  that  American  cities  have  been 
compelled  to  face.  It  may  be  claimed  for  American  institu- 
tions even  in  cities,  that  they  lend  themselves  with  wonder- 
fully little  friction  to  growth  and  development  and  to  the 
peaceful  assimilation  of  new  and  strange  populations.  What- 
ever defects  have  marked  the  progress  of  such  cities,  no  one 
acquainted  with  their  history  will  deny  that  since  their  prob- 
lem assumed  its  present  aspect,  progress  has  been  made,  and 
substantial  progress,  from  decade  to  decade.  The  problem 
will  never  be  anything  but  a  most  difficult  one,  but  with  all 
its  difficulties  there  is  every  reason  to  be  hopefuL 


APPENDIX 

NOTE  TO  CHAPTER  HI 

ON   CONSTrrOnONAl.   convbntioks 

In  America  it  is  always  by  a  convention  (Le»  a  repreaentatlTe  bodr 
called  together  for  some  occasional  or  temporary  purpose)  that  a  cob- 
Btitutlon  is  framed.  It  was  thus  that  the  first  constitutions  for  tbe 
thirteen  revolting  colonies  were  drawn  up  and  enacted  in  1776  and 
the  years  following;  and  as  early  as  1780  the  same  plan  had  suggestad 
itself  as  the  right  one  for  framing  a  constitution  for  the  whole  United 
States.'  Recognized  in  the-  Federal  Constitution  (Art.  t.)  ^and  in  the 
successive  Constitutions  of  the  several  States  as  the  proper  method  to 
be  employed  when  a  new  constitution  is  to  be  prepared,  or  an  existinc 
constitution  revised  throughout,  it  has  now  become  a  regular  and 
familiar  part  of  the  machinery  of  American  government,  almost  a 
necessary  part,  because  all  American  legislatures  are  limited  by  a 
fundamental  law,  and  therefore  when  a  fundamental  law  is  to  be  re- 
pealed or  largely  recast,  it  is  desirable  to  provide  for  the  purpose  a 
body  distinct  from  the  ordinary  legislature.  Where  it  is  sou^t  only 
to  change  the  existing  fundamental  law  in  a  few  specified  i>oint8,  the 
function  of  proposing  these  changes  to  the  people  for  their  acceptance 
may  safely  be  left,  and  generally  is  left,  to  the  legislature.  Originally 
a  convention  was  conceived  of  as  a  sovereign  body,  wherein  the  fall 
powers  of  the  people  were  vested  by  popular  election.  It  is  now,  how- 
ever, merely  en  advisory  body,  which  prepares  a  draft  of  a  new  con- 
stitution and  submits  it  to  the  people  for  their  acceptance  or  rejec- 
tion. And  it  is  not  deemed  to  be  sovereign  in  the  sense  of  possessinf 
the  plenary  authority  of  the  people,  for  its  powers  may  be,  indeed 
now  invariably  are,  limited  by  the  statute  under  which  the  people 
elect  it.* 


*It  is  found  in  a  private  letter  of  Alexander  Hamilton  (then  only 
twenty- three  years  of  age)  of  that  year. 

•The  State  Conventions  which  carried,  or  rather  affected  to  carry, 
the  seceding  Slave  States  out  of  the  Unicm,  acted  as  soverelcn  bodies. 
Their  proceedings,  however,  though  clothed  with  legal  forms  wen 
practically  revolutionary.  ' 

712 


OM   CONSTITUTIONAL   CONVENTIONS 


ypral    I 


I   ibe    powers 
□e    before   Ihe   coiirtfl 
a  large  body  ol 


CaasMtuIlo 


L    ther 


But  It  IH  worth  « 


BiD=lI  body  of  law  as  well  a 
girding  tbc  rlgh(a  and  powi 
practice  I  do  not  propose  ti 
certnln  BdyaataecB  nblcb  bav«  been  found  to  actacb  to  tbe  metbod  of 
cntruHllng  the  preparation  of  a  fundamental  InBlrumetit  of  govern- 
ment  to  s  body  of  men  epeclally  cbosen  for  Ibo  purpose  iDstead  ot  to 
the  ordinary  legislature.  The  tople  susseslB  Interesting  comparisons 
wlih  the  espprlence  of  France  and  olhor  European  couatrioa  in  which 
coQHtitutlOOB  have  been  drfttted  and  enacted  by  the  ICBlalallve,  which 
haa  been  BometimeB  also  praptlcally  the  executive,  authority.  Nor  Is 
It  wholly  without  bearing  □□  problems  wblch  have  recently  arisen  In 
England,  where  Farllamcnl  has  found  Itself,  and  may  find  Itaolf  again. 
JnTlted  to  enact  what  would  be  In  Buhslance  a  now  constitution  for  a 
part  of  the  United  Kingdom. 

An  American  Constilutlonat  Convention,  being  chaaen  tor  tbe  sole 
purpose  of  drafting  a  constitution,  and  havtng  nothing  to  do  with  the 
ordinary  admlnlstralton  of  government,  no  Influenco  or  patronage,  no 
power  to  raise  or  appropriate  revenue,  no  opportunity  of  doing  Jobs  for 
individuals  or  corporations.  Is  not  neceBsarlly  elected  an  party  lines 
or  in  obedience  to  party  considerations.  Such  considerations  do  atlect 
tbe  election,  but  they  are  not  always  dominant,  and  may  sometimes  be 
of  tittle  moment.'  Hence  men  vbo  have  no  claims  on  a  party,  or  will 
not  pledge  themselves  to  a  party,  may  be  and  often  are  elected:  while 
men  who  seek  to  enter  a  legialature  for  the  sake  ot  party  advancement 
r  the  promotion  of  some  gainful  object  do  not  generally  care  to  Bsrva 


In  a 


L  legislature,  a  body 
lal  Independence  and 
Proposals  have  the re - 


Wben  the  convention  meets,  it  Is  not,  like 
strictly  organized  by  party.  A  sense  of  indlvldi 
freedom  may  prevail  unknown  In  leglslalures. 
fore  a  chance  of  being  considered  on  their  merits,  A  scheme  does 
not  necessarily  command  tbe  support  of  one  set  of  men  nor  encounter 
the  hostility  of  another  set  because  It  proceeda  from  a  leader  or  a 
group  belonging  to  a  particular  party.  And  as  the  ordlnaj?  party 
questions  do  not  come  up  for  decision  while  lis  deliberations  are  go- 
ing on.  m.en  are  not  thrown  back  on  their  uaual  party  aOHlatlons.  nor 
are  their  passions  roused  by  exciting  political  Issues. 

Haiing  no  work  but  constitution-making  to  consider,  a  conveDtloa 
Is  free  to  bend  Its  whole  mind  to  that  work.    Debate  has  less  tendency 


tutlonal  Convent 


3  Judlcli 


s  treat  IBS  ot  Judge  Jameson 


parties  of  Ibe  States 
Importance   to  the  States  wiia  wnicn  a 
sre  very  often  not  In  Issue  between  tbe 
the  latter  are  formed  on  national  Hues. 


:count  of  tbe  legislatures   and   political 
II.  pnsl ,  tbnt  thp  questions  of  practical 
Slate  Convemlon  would  deal 
:wo  Stale  parties,  seeing  that 


ni 


APPENDIX 


a  conveDllati  a 


iubmltKd  U> 


latters.     Bualness  adt-ai 

B  a.  UslBlature  charged  with  lb«  ordlmr 

lies  (or  ODe  purpose  ODly.  and  tlut  > 
pose  specially  Inlcrpstlng  to  tbousbtCul  and  public-spirited  dll 
and  bIdco  Its  duration  Is  sbort.  men  wbo  would  not  care  '.o  eal 
leglBlnture,  men  pressed  by  proteaBional  labours,  or  averH  to 
"rough  and  tumble"  o(  politics,  a.  class  large  iu  America  and  Incra 
in  Europe,  are  giad  to  serve  on  It.  while  mere  jobbers  or  offlce-sei 
find  little  lonttract  them  In  its  IuqcIIoeb,' 

The  (act  that  the  constitution  when  drafted  hoH  I 
the  people,  by  wha^e  authority  11  will  lit  accepted)  be  enacted,  ftn 
to  tbe  convention  a  somewhat  larger  freedom  lor  propoBlng  what  thrf 
think  best  than  a  legislature,  courting  or  fearing  Us  coastltDaa, 
commonly  allows  itself.  As  the  convention  ranlahes  altogether  wllta 
ilB  work  Is  aooompltsbed.  the  ordinary  motives  (or  popularity-ban  tin; 
are  less  potent.  Aa  It  does  not  legislate,  but  merely  propoaes.  11  BMi 
not  fear  to  ask  the  people  to  enact  what  may  offend  certain  pemn* 
or  classes,  for  the  odium.  If  any,  of  harassing  these  classes  will  rnl 
with  the  people.  And  as  tbo  people  must  accept  or  reject  the  dnn 
en  bloc  lunleBs  in  tbe  rare  caae  where  provision  Is  made  for  toUbj 
on  particular  points  aopBralely),  more  care  Is  taken  in  preparing  Lbt 
draft,  in  seeing  that  It  IB  tree  from  errors  or  repuguaoces.  than  ■ 
legislature  capable  of  repealing  or  altering  In  Its  next  seaalon  wlui 
it  now  provides,  ia  likely  to  bestow  on  the  details  ot  its  meaaures. 

Those  who  are  familiar  with  European  parliaments  may  conceli 
that  as  a  set-off  lo  these  advantages  there  will  be  a  difficulty  In  («■ 
ting  a  number  of  men  not  organized  by  parties  to  work  promptly  i"J 
efflclcnti;,  that  a  conTention  will  be,  so  to  apeak,  an  araorphona  body. 
that  If  It  has  no  leaders  nor  purty  allegiance  It  will  divide  one  in; 
lo-day  and  another  way  to-morrow,  that  the  abundance  of  able  mn 
will  mean  an  abundance  of  doctrinaire  proposals  and  a  reluctance  tB 
subordinate  Individual  prepossessions  to  practical  success.  Admitlli« 
that  such  dimcultleB  do  Eometimca  arise,  it  may  be  observed  that  ia 
America  men  quickly  organize  themselTeB  for  any  and  every  purpose. 
and  that  doctrlnairlam  is  there  ao  uncommon  a  fault  as  to  be  almott 
a  merit.  When  a  complete  new  coostUution  is  to  be  prepared,  tht 
balance  of  convenience  Is  decidedly  In  tavour  of  giving  the  work  to* 
convention,  for  although  oonvenllons  are  sometimes  unwise,   they  ai» 

'Many  ot  the  men  conspicuous  Id  the  public  life  ot  Uasaachosettl 
during  the  last  tbirly  years  flrsl  made  their  mark  la  tbe  Conelllntioaal 
Convention  <if  1S53.  Tho  draft  framed  by  that  Convention  was.  boa- 
ever,  rejected  by  the  people.  The  new  Conslltullon  lor  New  Tflrk. 
framed  by  the  Convention  of  180T,  was  also  lost  at  the  polls. 
Convention  was  remarkable  as  being  {according  lo  Judge  JanwaMI 
the  cnly  one  in  which  the  requirement  that  a  delegate  must  be  Wil- 
denl  In  the  district  electing  him  ' 
lions,    I  287), 


s  dispensed 


(CoitMit.  I 


ON  CONSTITUTIONAL   CONVENTIONa 


usually  compoaed  of  ter  abler  m< 
a[]d  dlscbar^e  Ihelr  (unetloii  wit 
virtue.  But  vbere  It  la  not  desl 
erDment.  the  simpler  luid  better 
the  people  speclSc  amendmenLs 
the  eilHtlDg  conetltulloa;   and  tt 


1  than  those  who  fill  the  leglslBtursl, 
more  crlsdani  as  well  aa  with  more 

ed  to  revise  the  whole  framo  ot  gov- 

plan  la  to  proceed  by  submitting  lo 
Umlted   to   particular   proTlBlons   o( 

9  Is  the  melhod  now  most  generallr 


employed  la  Improving  State  constltutlotiB. 

The  above  remarks  are  ot  course  chleHy  based  on  the  history  of 
State  conventions,  because  no  national  conBtitutlonal  convention  has 
sa.t  since  17S7.°  But  thoy  apply  In  principle  to  any  constitution-making 
body.  Aa  regards  the  Convention  of  1T87,  two  observatlona  may  be 
made  before  I  quit  the  subject. 

It  Included  nearly  all  the  best  Intellect  and  the  ripest  political  ex- 
perience that  the  United  States  then  conulned.  John  Adams  was  ab- 
sent as  Minister  to  Englaad.  Thomas  JeBerflon  as  Minister  to  Franco. 
But  of  the  other  shining  lights  of  (bo  tltne.  Jay  (afterwards  flrst  Cblef- 
Justlce  of  (.he  Supreme  Court)  and  John  Marshall  (afterwards  third 
Cblef-JuEtlce,  but  not  yet  famous)  were  almost  the  only  two  who 
did  not  Join  In  this  national  work.  These  men,  great  by  their  talents 
and  the  memory  of  their  serylces.  could  not  have  been  brought  to- 
Bother  for  any  smaller  occaalon,  nor  would  any  lower  authority  than 
theirs  have  sufflced  to  procure  tbe  acceptance  of  a  plan  which  had  ao 
much  prejudice  arrayed  aealnat  it.' 

The  Convention  met  at  the  most  fortunate  moiDent  la  American  hiB- 
Cory.  Between  two  storms  there  is  often  a  perfectly  still  and  bright 
day.  It  was  in  such  an  Interval  of  calm  that  this  work  was  carried 
through.  Had  it  been  attempted  four  years  earlier  or  tour  years 
later,  at  both  which  times  the  waves  of  democracy  were  running 
high,  it  mu3L  have  failed.  In  17S3  the  people,  flushed  with  their  vic- 
tory over  England,  were  full  of  confidence  in  themselves  and  In  lib- 
erty, persuaded  that  the  world  waa  at  their  feet,  dlapoaed  to  think  all 
authority  tyranny.  In  1791  their  fervid  sympathy  with  the  Revolution 
in  France  bad  not  yet  been  damped  by  the  excesses  of  the  Terror  nor 


'All   the  amendment] 
drsfled  by  Congress.    See  as  to  the 

'It  Is  remarkable  that  two  of  ihi 
were,  as  tiot  being  native  Americi 
of  ihelr  colleagues  by  local  and  Sla 
whole  weight  of  then 


the 


Intellect 


;   Federal  Constitution  have  been 
!Be  amendments.  Chapter  XXXII. 

ins.  far  less  Influenced  than  most 
te  feeling,  and  therefore  threw  the 
ind  influence  into  the  national  scale. 
,  born  a  West  Indian,  the  son  of  a 
Scotch  father  and  French  mother,  and  James  Wilson,  an  immigrant 
from  Scotland.  Tho  speeches  of  the  latter  (a  lawyer  in  Philadelphia, 
and  afterwords  a  Justice  of  the  Supreme  Federal  Court)  in  the  Penn- 
aylvania  ratifying  Convention,  as  well  as  in  the  great  Cooveatlon  ot 
1787,  display  an  amplitude  and  profundity  of  view  In  matters  of  con- 
stitutional theory  which  place  him  In  the  front  rank  of  the  political 
thinkers  of  bis  age.  Wilson,  who  was  born  about  1742  and  died  in 
1792,  is  one  ot  the  luminaries  of  the  tin 
greater  and  far  more  brilliant  Hamilton, 
e  failed  to  do  full  Justics, 


EtlU 

subsequent  geueratloiiB    ot 


[  reaction  from  lb*  Wv" 
n'lse  mea  bad  come  to  dlscerB  tbi  wM 
and  tbe  people  tbemselvea  wen  U  > 
achabie  mind.  Before  tbe  next  tm  it 
damocratlc  enthUBlaam  swept  over  the  countir  the  orgaiitiatlaB  W  > 
national  e'^vcrnment  under  tbe  ConBtllution  was  [□  atl  Its  mtis  fM- 
turos  complete.  It  was  leen  that  libertr  was  still  aafe.  and  mea  tt0M 
era  long  la  appreciate  the  larger  bdiI  fuller  aatlonal  lite  vbld  Itc 
Federal  Government  opened  betore  tbem.  HlBtory  aees  so  manr  gtUm 
opportunities  lost  that  sbe  gladly  notes  those  whlcb  tbe  patriotic  fan- 
algbt  of  auch  men  as  Wasblngton  and  Franklin,  Hamilton  and  XsdMi 
and  Roger  Sbermao  aelted  and  used. 


1  CHAPTER  IV 


The  following  itatement  of  the  provision!  at  tbe  Federal  Constln* 
tloD  whicb  hare  been  taken  from  or  modelled  upon  State  coiutltutlam 
is  extracted  from  a  valuable  article  by  Ur.  Alexander  Johnston  Is  tbt 
-Veto  Priitceton  Bevifie   tor  Seplember,  1SS7:  — 

"Thai  part  of  tbe  Constitution,  which  has  attracted  most  doUi* 
abroad,  Is  probably  ita  dlvlalon  of  Congress  into  a  Senate  and  a  Ho«ie 
ot  Represent  a  tlves,  with  the  resulting  scheme  ol  the  Senate  as  basel 
on  the  equal  representation  of  tbe  States.  It  is  probably  laerttsbk 
thai  tbe  upper  or  hereditary  House  In  forelga  legislative  bodlea  shall 
disappear  In  time.  And  it  la  not  esay  to  bit  on  any  available  sBbsti- 
lutc;  and  Elngllsh  writers,  (or  example,  judging  from  the  diStcoltr  •* 
finding  a  Bubaiitute  tor  lbs  House  of  Lords,  have  rated  too  blgb  Ik» 
political  skill  of  tbe  Convention  In  hitting  upon  so  brlitlaDt  b  suceau 
as  the  Senate.  But  the  success  ot  tbe  Convemlon  was  due  lo  the  anti- 
cedent  experience  ot  the  Statca.  Excepting  Pennaylvanla  and  Vennoal. 
wblcb  then  gave  all  legislative  powers  to  one  House,  and  executl" 
powers  to  a  governor  aad  council,  all  tbe  States  bad  bicameral  ayi- 
teraa  In  1787." 

'Tbe 
■BchuseltH,    Nev 

'Georgia,  however,  had  not  till  1789  a  true  second  Chamber,  bar  eon- 
siltutlon  of  1777  having  merely  created  an  eiecullve  council  elected 
by  the  Assembly  from  among  iTs  oun  members. 

Vermont  was  not  one  of  the  thirteen  original  States,  but  wma  a  MSl* 
Independent  commoawealtb.  not  a  member  of  tbe  ContedemtlOB  at 
USL,  not  represented  In  the  Convention  of  1TS7.  and  not  xdmlUtd  M 
the  Union  Ull  IML 


THE    FEDERAL    CON8TITUTION 


717 


Carolina  and  Virginia:  aod  the  name  'HouBe  or  RepreaentBtiTes.'  tor 
tbe  Lower  House,  wbb  In  use  la  MBSsachuseLls,  New  HampHhlre,  and 
South  Carolina,  bb  well  as  In  Pennsylvania  and  Vermont. 

'The  rotation,  by  wblch  one-tblrd  of  tbe  Senate  goea  out  every  two 
years,  wbe  taken  [rom  Delaware,  where  one-thiril  went  out  each  year. 
New  York  lone-fourth  each  year),  Pennaylvanla  (one-third  of  tbe 
council  each  year),  and  Virginia  (one-fourth  each  ycnr).  Tbe  pro- 
vlsions  ot  Ibe  whole  fifth  aectlon  of  Art.  1.,  the  admlnlslrrvllon  of  the 
two  HoUBBB.  their  power  to  decide  the  election  ot  their  mambera,  make 
rulea  and  punish  tbeir  violation,  keep  a  Journal,  and  adjourn  from  day 
to  day.  are  In  ao  many  State  conatltutlona  that  no  apeclGcatlon  la 
needed  fnr  tbcm, 

-The  provision  that  moneyblUa  aball  originate  In  the  Houae  ot  Rep- 
resentatives IB  taken  almost  word  for  word  from  the  Constitutions  ot 
Massachusetts  and  New  Hampshire,  as  la  tbe  provlElon,  wblch  baa 
never  been  needed,  that  the  President  may  adjourn  tbe  two  Houbeb 
when  they  cannot  agree  on  a  time  of  adjouranjent.  The  provision  tor  a 
mecsage  la  troin  the  Constitution  ot  New  York.  All  the  dctallE  o(  the 
process  of  Impeachment  as  adopted  by  the  Convention  may  be  found 
In  the  Constltutlona  of  Delaware.  Massacbusetta.  New  Hampshire, 
New  York.  Fennsylvonla,  South  Carolina.  Vermont,  Virginia,  even  to 
the  provision  In  tbe  South  Carolina  syatem  that  convlclioo  should  fol- 
low the  vole  of  two-lhlrdB  ot  tbe  members  present.  (It  should  be 
said,  however.  Ibat  the  llmllatloa  or  sentence  In  case  ot  con-vlctlon 
to  removal  from  office  and  dlsquallflcatlon  for  further  offlce-holdlng 
la  a  new  leature.)  Even  the  much-pralseil  prooeas  of  the  veto  Is  taken 
en  iiloc  from  tbe  Massachuaetts  Constitution  of  ITSD.  and  tbe  sllgtit 
changes  are  ao  evidently  Introduced  as  Improvements  on  tbe  lan- 
euage  alono  as  to  show  thai  the  subslance  was  copied, 

"Tbe  adoption  ot  different  basea  for  the  two  Houaea— tbe  Houae  of 
Represenlatives  rt^preBCntlng  tbe  Slatea  according  to  population,  while 
the  Senate  represented  them  equally — was  one  of  the  moHl  Important 
pieces  of  work  which  the  Convctitlon  aceompIlHbed  as  well  as  the 
one  which  It  reached  most  UQwlUlnely.  All  the  Slates  bad  been  ei- 
perlmeotlng  to  find  dttferent  bases  for  their  two  Houses.  Virginia 
bad  come  nearest  to  the  appearance  ot  the  llnal  result  In  having  her 
Senate  chosen  by  dlalrlcla  and  her  represenlatives  by  counties;  and, 
as  the  Union  already  bad  Its  'dlstrlOB'  formed  (!□  tbe  States),  one 
might    think   that   tbe   ConvenllOB    merely   followed  Vlrglnla'B    eiperl- 

Thera  were  eleven  States  repreaantad  In  the  Convention,  New  Hamp- 
shire taking  New  York'a  place  when  tbe  latter  withdrew,  and  Rhodo 
Island  sendlag  no  delegates.  Roughly  speaking,  live  Stataa  wanted 
Ibe  'Virginia  plan'  above  stated:  Ave  wanted  one  Houae  aa  In  the  Con- 
federation with  Stale  equality  In  It;  and  one  IConnectleut)  bad  a  plan 
ot  Kb  own  to  which  the  other  ten  Stales  Anally  acceded.  Tbe  Con- 
nectleut  system  since  1699.  when  Its  legislature  was  divided  Into  two 
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cQuallt;  of  ttae  towns  In  tbe  Lower  Hoof, 
rs  o(  the  Upper  Hoase  Irom  die  vtelf 
I  delegatGH  now   proposed   tbat  the  Stiw 

d    !□   the   Secale.    while    tbe    Roum  oI 
the   States  Id   proportion    to  papuliIMi. 

ttl  tbe  iwo  main  dlflflDU 
rcepted  the  'Cotuiectieat  n*- 
!  peculiar   canatiliitlOD  at  Hi 

Imply  a  development  of  that  of  Ibe  ■•^ 

joe  Itself  bad  been  CamlllBr;   DllanK. 

.,  and  South  Carolina  had  used  tbe  Utk 

il  GoverDor.    la  alt  tbe  States  tbe  gn- 

:1ilef,  except  that  In  Rhode  tHland  he  wm  v 

Istanta,  and  the  major  part  of  the  (reeB«». 

utlea.    The  President's  pardoning  pave 

ot  the  States:   tbe;  bad   granted   It  t 
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Houses,  had  maintained  the 

wbtle   cbooBiDg   the    membe 

people.      In   like  manner   Iti 

ahould   be   eQually 

Representatives,  cbosen 

should   represent   the   people   numerically. 

ncwed  again  and  again  for  nearly  a  ma 

of  the   Convention,   unable  to   agree, 

promise.'  as  Bancroft  calls   It.   and   t 

SeaaLe  was  adapted. 

"The  Presidents  oOlce  w 
ernors  of  the  States.  The 
New  Hampshire,  PcnnsylVi 
of  President  InEtcad  of  tb. 
ernor  was  commander- In-c 
bavo  the  advice  of  els  asa! 
before  entering  u) 

governors  (in  some  cases  wltb  tbe  advice  of  a  council)  Id  all  tti 
States  except  Connectleut,  Rhode  Island,  and  Georgia,  where  It  wu 
retained  to  the  legislature,  and  In  South  Carolina,  vhere  i 
have  been  forgotten  In  tbe  Constitution  of  1TT8,  but  was  gfven  to  tie 
governor  In  1790.  The  governor  was  elected  directly  by  the  people  a 
Connecticut.  MaaBachUBetta,  New  York,  and  Rhode  Island,  and  ladl' 
rcctly  by  the  two  Houses  la  tbe  other  elgbt  States:  and  In  this  nearti 
equal  division  we  may.  perhaps.  And  a  reason  [or  tbe  ConTcntlen'i 
hesitation  to  adopt  either  system,  and  for  its  futile  attempt  to  In 
duce  an  electoral  aystem,  as  a  compromise.  The  power  given  to 
Senate  of  ratifying  or  rejecting  tbe  President's  appointments  se 
to  have  been  an  echo  of  New  Vork's  council  of  appointment; 
most  strenuous  and  persistant  cftorls  were  made  to  provide  a  cou 
to  share  in  appointments  wltb  the  President;  the  adralHslon  ot  Ibf 
Senate  as  a  suhHtllute  was  the  furlhcst  concession  which  the  maJorltT 
would  make;  and  hardly  any  failure  of  details  caused  more  bearl- 
burnlnga  than  tbe  rejection  of  tbla  proposed  council  tor  appolntmenti- 

"The  President's  power  of  fllllng  vacancies,  by  commissions  to  d- 
plre  at  the  end  of  tbe  next  sssslon  of  tbe  Senate.  Is  taken  In  leroii 
from  the  Constitution  ot  North  CaroHaa. 

"Almost  every  State  prescribed  a  form  of  oath  for  its  oOcen. 
simple  and  Impressive  oath  of  tbe  President  seeniE  lo  have  been  lal 
from  that  of  Pennsylvania,  with  a  suggestion,  much  improved  In  li 
gliBge,  from  the  oath  of  allegiance  of  tbe  same  Stale.     The  olllat  ol 
vice-president  was  evldenilj-  sugscated  by  that  of  tbe  deputy,  or  lliu- 
ten  ant-govern  or  (In  four  States  tbe  vice-president)  of  the  States.    Tb' 
eiaet  prototype  ot  tbe  ofHco  ot  vice-president  is  to  be   found  in  111*' 
of  the  lieutenant-governor  o(  New  York,     He  was  to   preside  In  lb« 
Senate,  without  &  vote,  eieept  t 
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0  be  succeeded  bj 


gOTprnor,  when  auccpBsWn  waa  ncceBaary,  and  n 
ttie  President  pro  tempore    or  the  Benale, 

"The  provlsfoHB  for  the  recognition  ot  iBter-Slate  clllzenBhlp,  and 
for  the  rendition  or  rugltive  alsves  and  crimloBls,  were  a  necesalty  In 
ani  aucli  form  of  government  as  was  conlemplatud.  but  were  not  at  aU 
ikew.  They  had  formed  a.  part  of  the  elBhlh  article  of  the  New  Eng- 
land Confederation  of  1643.  Finally  Ihe  Qrst  ten  ameiidments,  which 
were  tacitly  taken  as  a  part  af  the  original  Instrumeat.  are  merely  a, 
selection  from  the  substance  or  Ihe  spirit  of  Ibo  Bills  of  Rights  which 
preceded  bo  many  ot  the  State  canatltutlons. 

"The  most  solid  and  excellrnt  work  done  by  the  Convention  was  Its 
Htatemenl  of  the  powers  of  Congrcas  (in  1  S  of  Art.  i.)  end  Ita  deflnl- 
tioa  of  the  sphere  of  the  Federal  Judiciary  (In  An.  III.).  The  results 
in  both  of  these  cases  were  due,  like  the  powers  denied  lo  the  States 
and  to  Ihe  United  Stales  (in  I!  9  and  10  of  Arl,  I.),  lo  the  preilous 
experience  of  government  by  the  States  alone.  For  eleven  years  or 
more  do  say  nothing  of  the  antecedent  colonial  experience)  the  people 
bad  been  engaged  In  their  Slate  governments  In  an  exhaustive  analysla 
of  the  powers  ot  government.  The  (allures  In  regard  to  some,  the  suc- 
ceases  In  regard  to  others,  were  all  before  Ihe  Convention  for  Us  eoa- 
sideratlon  and  guidance. 

"Not  creative  genius,  but  wise  and  discreet  selection,  was  the  proper 
work  of  the  Convention;  and  its  success  waa  due  to  the  clear  percep- 
tion of  the  antecedent  failures  and  suecesses,  and  (a  the  sell-resLralnl 
of  Its  members. 

'The  IP  reside  nClaJ)  electoral  system  was  almost  the  only  feature 
of  the  Conalllutlon  not  EUggcEIed  by  Stale  experience,  almost  Ihe  only 
feature  which  was  purely  artlBclal,  not  a  oaturat  growth^  it  was  the 
one  which  met  with  least  criticism  from  contemporary  opponents  of 
3!it  unreserved  praise  Irom  the    Federaliit;   and 


>  CHAPTER  X 


A  QUORUU  shall  conalat  of  a  majority  of  tbo  a 


.,  duly   chocen 

The  legislative,  tbe  executive,  the  confldentiol  legislative  proosed- 
ings,  and  the  proceedings  when  sitting  as  a  Court  ot  Impeachm«Dt, 
shall  each  be  recorded  In  a  separate  book. 

When  Ihe  yeaa  and  nays  are  ordered,  tbe  names  ot  senators  shall 
be  called  alphabetically;  and  each  senator  shall,  without  debate,  de- 
clare his  sasem  or  dissent  lo  the  question,  unless  eieused  by  tbe  Sen- 
ate;   and  no  senator  shall   ba   permllted   to  vote   Sfler   Ihe   decision 


shall  have  b 
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e  presiding  officer  ahal 


eed  bj  the  presiding  oOlcer,  but  may  tor  n 
tent,  change  or  withdraw  hi*  tdU 
lo  TOLe  ou  call  of  bis  name,  he  Bhall  be  n- 
9  therefor,  aod  on  bla  ha,vlDg  asaisned  thesi. 
lubmll  tbc  question  lo  the  Senate.  'SbiJI  ik 
issignea  b7  him,  be  excused  from  TOtiac"' 
which  shall  be  decided  without  debate. 

Every  bill  and  JclDt  resolution  shall  recelvs  three  readlnsi  prerl* 
ous  to  lis  passage;  which  readings  shall  be  on  three  dltterecit  dtj^ 
iiQless  the  Senate  unaulmouBly  directs  otherwise;  and  the  preildM 
oQcer  shall  give  notice  at  each  reading  whether  U  be  the  firat.  teaai. 
or  third. 

When  a  aenalor  deaireB  lo  apeak  he  shall  rise  and  oddresi  lb«  prt- 
Eldlng  officer,  and  shall  not  proceed  until  be  la  recognliHl,  and  Ai 
presiding  officer  shall  recognize  the  senator  who  shall  Brat  add 
him.  No  senalor  shall  interrupt  another  senator  In  debate  wllhont  Ui 
conacnt,  and  lo  obtain  such  cotisent  be  sball  drst  address  the  pf»- 
sldlDg  officer:  and  no  senator  shall  apeak  more  than  twice  upon  «n 
one  question  In  debate  on  the  same  day,  without  leave  of  the  SCD 
which  shall  be  determined  without  debate. 

Any  motion  or  rcaolutlon  may  be  withdrawn  or  modilled  bj  tkt 
mover  at  any  time  beltire  a  decision,  amendment,  or  ordering  oC 
yeas  and  nays,  except  a  motion  to  re-conslder.  which  shall  not  M 
withdrawn  without  leave. 

Id  the  appointment  of  the  standing  conunlttees.  the  Senate,  oo. 
otherwise  ordered,  sball  proceed  by  b«J10t  to  appoint  seirerally  tb> 
chairman  of  each  committee,  and  then,  by  one  ballot,  the  other  mem- 
bers necessary  to  complete  the  same.  A  majority  o(  the  wbole  num- 
ber of  votes  given  shall  be  necessary  to  the  choice  of  a  chalnua 
of  a  standing  committee,  hut  a  plurality  of  votes  shall  elect  the  othcf 
members  thereof.  All  other  committees  shall  be  appalmed  bj  hallal. 
unless  otherwise  ordered,  and  a  plurality  of  votes  sball  appoint. 

At  the  second  or  any  subsequent  session  of  a  Congress,  the  leglaU- 
tlve  business  which  remained  undetermined  at  the  cloae  of  tlia  am 
preceding  session  of  that  CoDgTcss  shall  be  resumed  and  proceeded 
with  In  the  same  manner  as  It  no  adjournment  o[  Ibe  Senate  bad  taken 

On  a  motion  made  and  seconded  lo  close  the  doors  of  the  SenalF. 
on  the  discussion  of  any  business  which  may,  la  the  opinion  at  ■ 
senator,  require  secrecy,  the  presiding  officer  shall  direct  t^e  (aUcrM 
to  he  clearedi  and  during  the  discussion  of  such  motion  thA  doon 
shall  remain  closed. 

When  the  President  of  the  United  States  shall  meet  the  Senate  la 
the  Senate  chamber  for  the  conalderatfoa  of  executive  buslneas,  it 
shall  have  a  seat  on  the  right  of  the  ;)resldlng  officer.  Wben  the  Sea- 
ale  shall  be  convened  by  the  Presldeot  of  the  Cntled  Sta.u*  to  asy 
Mh.9T  place,  the  presiding  offieer  of  the  8>nate  and  tbe  •eauon  iball 
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attend   at   tbo   place   appointed,   with   tbe   necesaary   offlcen    of   tbe 

W&ea  actlnK  upon  canfldontial  or  executive  buBinesB  the  Senate 
chamber  ahall  be  cleared  ol  all  persoiiB  except  the  aecretar;.  the  chief 
clerk,  ibe  principal  leglBlatlve  clerk.  Ihe  executive  clerk,  ihc  minute 
and  Journal  clerk,  the  aergeant-at-anaa,  the  aaslBtant  doorkeeper, 
and  Euch  other  ofDcers  as  the  presiding  officer  abBll  think  neceeaarr. 
and  all   auch  DlSccre  Eliall  be  nvom   lo  secrecy. 

All  coDlldciillal  communications  made  by  the  Frcaldent  of  the  United 
States  to  the  Seaate  sliall  be  by  tbe  Benatcia  and  tbe  ufllceni  of  the  Senate 
kept  secret;  and  all  tieutiea  wliicb  ma;  be  laid  botoro  tbe  St'nute,  auil  all 
remarks,  voles,  and  proceedings  thereon,  shall  also  be  kept  secret 
until  the  Senate  ahall,  by  Ihelr  resolution,  take  oS  tbe  injunction  oC 

Any  Beaator  or  officer  of  Ibe  Senate  wlio  aball  dlaclose  tbe  secret  or 
conQdentlal  buBlaesE  or  proceodlnea  of  tbe  Senate  ebell  be  liable,  It  & 
senator,  to  sutTer  expulsion  from  the  body;  and  if  an  officer,  to  dla- 
missal  from  tbe  service  of  Ibe  Senate,  and  to  punlahiDont  [or  oon- 
tempt. 

On  tbe  final  queatlon  to  advise  and  consent  to  the  ratlflcatlon  of  a 
treaty  In  the  form  agreed  to.  tbe  concurrence  ot  two-thirds  of  the  sen 
atora  present  shall  be  necessary  to  determine  It  In  the  afGrmatlve; 
but  all  other  mollons  and  queslloas  upon  a  treaty  shall  be  decided  by 
a  majority  vole,  except  a  motion  to  poHtpone  indefinitely,  which  shall 
be  decided  by  a  vote  of  two-tbirda. 

When  nominations  sbuU  be  made  by  the  Prealdent  ot  the  United 
States  to  tbe  Senate,  tbey  shall,  unless  othcrnlBe  ordered,  be  referred 
to  appropriate  commlltees;  and  the  final  question  on  every  nomlna* 
lion  ahall  be,  'Will  tbe  Senate  advise  and  consent  to  this  nomlaa- 
tion?"  Which  question  shall  not  be  put  on  tbe  same  day  on  which 
tbe  nomination  Is  received,  nor  on  tbe  day  on  which  It  may  be  re- 
ported by  s  cemmltteo,  unless  Ly  unanimous  consent. 

All  Intormatlon  communicated  or  remarks  made  by  a  senator,  when 
acting  upon  nomlnallcns.  concerning  tbe  character  or  qua  li neat  109B  ot 
tbe  peraon  nominated,  also  all  votes  upon  any  Domination,  shall  be 
kept  secret.  If,  however,  charges  aball  be  made  against  a  person 
nominated,  the  committee  may,  la  Its  discretion,  notify  snob  nominee 
thereof,  but  tbe  name  ot  the  person  making  such  charges  shall  not  be 
dlBctoaed.  The  fact  that  a  nomination  has  been  made,  or  that  It  has 
teen  CDDOrmed  or  rejected,  shall  not  be  regarded  aa  a  secret. 


In  BDgliiDd  a  broad  dlat  [action  Is  drawu  belweca  public  bllli  and  tool 
or  private  bills.  Tte  former  class  iDcludes  measureB  of  seneral  appB- 
catlon.  altering  or  adding  to  the  general  law  of  the  land.  The  UtUr 
Includes  measures  intended  to  npply  only  to  some  pertietilor  plac«  or 
Iierson,  as,  for  instance,  bills  Incorporating  railway  or  b^m  or  ws(a 
companies  or  extending  the  powers  of  such  bodies,  bills  autboiiibl 
municipalities  to  execute  public  Improvements,  aa  well  as  estate  bllli. 
bills  relating  to  charitable  foundations,  and  (for  Ireland)  divorc* 
bills.'  Bills  of  the  local  and  personal  class  have  for  matiir  jrcara  put 
been  treated  differently  from  public  bills.  They  are  brouglit  la.  as  It 
Is  eipressed.  on  petition,  and  not  oo  motion.  Notice  Is  required  U 
be  given  of  sucb  a  bill  by  advertisement  nearly  three  moottas  bfSBr* 
the  usual  date  of  the  meeting  ot  Parliament,  end  copies  mtiat  be  dep««- 
lled  some  weeks  before  the  opening  o[  the  session.  Tbe  aecond  read- 
ing Is  usually  granted  as  a  matter  of  course;  and  after  second  retd- 
Ing,  Instead  ot  being,  like  a  public  bill,  considered  In  committee  oE  I^ 
whole  House,  It  goes  (if  opposed)  to  a  private  bill  committee  eoa- 
Blatlng  luBuallyj  of  [our  members,  who  take  evidence  regarding  It 
[rom  tbe  promoters  and  opponents,  and  hear  counsel  argue  tor  aad 
against  Its  preamble  and  its  clauses.  In  fact,  the  proceedlogs  on  pri- 
vate bills  are  to  HOme  extent  at  a.  Judicial  nature,  although  of  couna 
the  committee  must  have  regard  to  consider 

Pecuniary  claims  a^alDst  the  Government 
by  way  of  private  bill.     They  are 
ceedlag  called  a.  petition  of  right,  tl 


)  of  Its  subjec 


by  o 
In 

tween  public  and  private  bill 
same  way  by  tbe  usual  logls 
or  personal  nature  gets  its  s< 
a  bill  of  general  application. 


B  In  &tigland  not  r 

ircBcnted  in  the  courts  by  % 
e  Crown  allowing  llselC  to  be 


the  above  exlna  bt- 

:  all  are  dealt  with  In  •ubstuitlaily  lU 
itlve  methods,  A  bill  of  a  purely  locil 
2ond  reading  as  a  matter  ot  courae.  Illn 
IB  BlmtlBTly  referred  to  the  approprWI* 
ivldence  regarding  It,  but  does  Bbl  tl«>t 
:  necessary  amended  by  the  conunlKte. 
back  to  the  House,  and  there  lakes  lis 


*The  official  distinction  Id  tbe  yearly  editions  of  the  Statutes  la  into 
Public  Ueneral  Acts,  Public  Acta  of  a  local  ctiaracter  (wblell  lacladt 
Provisional  Order  Aclai,  and  Ujcal  Acta,  nuil  Private  Acli  Hue  la 
ordinary  speech,  those  measures  which  are  brought  la  at  Lha  ■"■—-* 
Ot  particular  persDos  for  a  local  purpoBo  are  called  pi 


PRIVATE    BILLS 

cban«e  (Lmoag  tbe  jostlloE  crowd  of  other  bills.  PridayE,  bawever,  bo- 
iDg  Bpecla[ly  set  apart  far  the  cons  1  deration  o(  private  buatneas.  There 
Is  a  calendar  of  private  bills,  and  those  which  get  a  place  earl;  upon 
It  have  a.  chance  of  paestne,  A  great  man;  are  unopposed,  and  can 
be  hurried  through  by  "unanLmouH  consent." 

I'rlvnlf  bills  src  In  America  oven  more  multifarious  In  their  con- 
tenia,  as  well  aa  Incompfirablj-  more  numerouB,  than  in  Ehiglaiul,  al- 
thou^  the;  do  not  Include  the  vaat  mass  of  blUa  for  the  creation  or 
regulation  of  various  public  undertaklOBS  within  a  particular  State. 
slDce  these  would  fall  wlthlo  tbe  province  of  the  State  legislature. 
They  include  three  claaaea  practicallj  uDknown  In  Ensland.  pension 
blllB.  which  propose  to  grant  a  pension  to  some  persoo  tusually  a 
soldier  or  hla  widow),  bills  ior  aatisfying  some  claim  of  an  Individual 
against  the  Federal  Government,  and  bills  [or  dispensing  In  particular 
cases  with  a  variety  of  admlDlBtrative  statutes.  Matters  which  would 
In  Eugland  be  oaturally  left  to  be  dealt  with  at  the  dlBcretlon  of  the 
executive  are  tbus  assumed  by  tbe  legislature,  which  is  (for  reasons 
that  will  appear  in  later  chapters)  more  anxious  to  narrow  the  sphere 
of  the  executive  than  are  the  ruling  legislatures  o[  European  coun- 
tries. I  subjoin  from  tbe  private  blilH  of  the  sesaion  of  lSSO-81  some 
Instances  showing  how  wide   la   the  range  of  congressional  Interfer- 
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rred  to  the  Commitlee  on  Invalid  Pensions,  and  er- 


Read  twice,  referr 
dered  to  be  printed. 
Mr.  Hurch  introduced  the  following  bill. 


For  the  relief  of  James  B.  Qott. 
1    Be  ic  enacted  b]/  the  Senatf  and  Bowie  of  ifepreientuCtuei  lif 
3  tht  United  States  of  America  in  Congrett  Aesembled. 

3  That  the  Secretary  of  the  Interior  be.  and  he  Is  herebf, 
i  Authorised  and  directed  to  Increase  the  pension  of  James  B. 
B  Gall,  late  a  member  of  Company  A.  Fourteenth  Regiment. 
6  Maine  Volunteers,  to  twenty-lour  dollars  per  month. 


Read  twice,  referred  to  the  Committee  on  War  ClaJma.  and  ordered 
to  be  printed. 

For  the  relief  of  the  heirs  of  George  W.  Hayes. 

Be  it  enacted,  elc- 

That.  the  proper  accounting  officer  of  the  Treasury  be.  and  he  Is 
hereby,  directed  to  pay  to  the  heirs  of  George  W,  Hayes,  of  North 
Carolln*.  tbe  sum  of  four  hundred  and  Oft;  dalLara.  tor  CbrsQ  malea 
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furnished  the  United  States  Army  in  eighteen  hundred  and  sizty-fov, 
for  which  they  hold  proper  vouchers. 


Read  twice,  referred  to  the  Committee  on  Commerce,  and  ordered  to 
he  printed. 

A  Bill. 

To  establish  a  fog-bell  or  fog- bell  buoy  on  Graham  Shoals,  in  tbe 
Straits  of  Mackinaw,  and  State  of  Michisan. 

Be  it  enacted,  etc. 

That  the  Secretary  of  War  be  authorised  and  directed  to  eetabliik 
and  maintain  a  fog-bell  or  fog-hell  buoy  on  Graham  Shoals,  so  eaiisd.  m 
the  Straits  of  Mackinaw,  in  the  State  of  Michigan. 


Read  twice,  and  referred  to  the  Committee  on  Nayal  Affairs. 

A  Bill. 

For  the  relief  of  Thomas  G.  Corhin. 

JBe  it  eniicted,  etc. 

That  the  President  of  the  United  States  be,  and  is  hereby,  author- 
ized to  restore  Thomas  G.  Cor  bin,  now  a  captain  on  the  retired  list  of 
the  Navy,  to  the  active  list,  and  to  take  rank  next  after  Commodore 
J.  W.  A.  Nicholson,  with  restitution,  from  December  twelfth,  eighteen 
hundred  and  seventy- three,  of  the  difference  of  pay  between  that  of  a 
commodore  on  the  active  list,  on  "waiting  orders'*  pay,  and  that  of  a 
captain  retired  on  half-pay,  to  be  paid  out  of  any  money  in  the  TTets- 
ury  not  otherwise,  appropriated. 


Read  twice,  referred  to  the  Committee  on  Ways  and  Means,  and  or- 
dered to  be  printed. 
Mr.  Robinson  introduced  the  following  Joint  resolution: — 

Joint  Resolution 

Authorizing  the  remission  or  refunding  of  duty  on  a  painted-glass  win- 
dow from  London,  England,  for  All  Souls'  Church,  in  Washington, 
District  of  Columbia. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  Assembled, 

That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  authorized 
and  directed  to  remit  or  refund,  as  the  case  may  he.  the  duties  paid 
or  accruing  upon  a  painted-glass  window  from  London,  England,  for 
All  Souls'  Church,  in  Washington,  District  of  Columbia,  imported,  or 
to  be  imported,  into  Baltimore,  Maryland,  or  other  por 


NOTE  (B)  TO  CHAPTER  XVI 


"Thb  Lobby'  Is  the  came  kItgd  Id  America  to  peraoiui,  not  being 
members  of  a.  leglaltiture,  wbo  undertake  [□  Influence  Its  members,  and 
thereby  [□  secure  the  psHslDg  of  bills.  The  term  IccludeH  lioth  those 
who.  BlQce  Ihey  hang  about  the  chamber,  onii  malio  B  regular  profes- 
Bioa  Ql  working  upon  members,  are  called  "lobbylala,"  and  those  per- 
sona wbo  OD  any  parlleulnr  ocoBsioQ  may  come  up  to  advocate,  by  ar- 
Eumt'Dt  or  aoUcilallon,  any  particular  measure  In  whicu  they  happen 
10  be  JDtereBled.  Tbe  name,  tbcreforo.  does  not  necessarily  ImpDte 
any  Improper  motive  or  conduct,  thousb  II  la  commonly  used  in  wh>,t 
fieolham  calls  a  dysloglsilc  secHe. 

The  causes  which  have  produced  lobbying  are  eaally  explained. 
Every  legislative  body  has  wide  powers  ot  affecting  the  interesla  and 
lortunes  of  private  individuals,  both  (or  good  and  (or  evil.  It  enter- 
talns  Id  every  seaaloD  some  public  bills,  and  of  course  many  more  pri- 
vate f  i.e.  local  or  peraonal)  bills,  which  individuals  arc  Interested  in 
supporting  or  resisting.  Such,  for  Instance,  are  public  bills  Imposing 
customs  duties  or  regulating  the  manufacture  or  sale  of  particular 
articles  (t.!/.  intoxicants,  explosives),  and  private  bills  eatabllahlne 
railroad  or  other  companies,  or  granting  public  franchises,  or  llQ 
State  leglelaturesj  altering  tha  areas  of  local  governmeat,  or  varying 
the  tailng  or  borrowing  powers  of  munlcipalltlea.  When  sucb  bills 
are  before  a  legislature,  the  promoters  and  tbe  opponents  naturally 
seek  lo  represent  ibelr  respective  views,  and  to  enforce  them  upon  iho 
members  with  wbom  the  decisloti  rests.  So  far  there  Is  nothing  wtodk. 
tor  advocacy  of  this  kind  Is  needed  In  order  lo  bring  tbe  facts  fairly 
before  the  legislature. 

Now  both  la  America  and  In  Bagiand  11  haa  been  found  necessary, 
owing  to  the  multitude  of  bills  and  the  dl9lcu1ty  of  dlscuasinc  them 
in  a  large  bady.  to  refer  private  bills  lo  committees  for  Investiga- 
tion: and  the  legislature  has  In  both  countries  formed  tbe  habit  at 
accepting  generally,  though  not  Invariably,  the  declBlons  of  a  com- 
mittee upon  the  bitlB  it  has  dealt  with,  America  haa.  however,  gone 
farther  than  England,  tor  Congress  refers  all  public  bills  as  well  as 
private  btlla  to  committees.  And  whereas  In  England  private  hills  are 
dealt  with  by  semi-Judicial  procedure,  tbe  promoters  and  opponents 
Appearing  by  profeasiocsl  agents  and  barrlaters.  in  America  no  such 
procedure  has  been  created,  either  In  Congress  or  In  the  State  legisla- 
tures, and  private  bills  ore  bandied  much  like  public  ones.  Mora- 
OTer,  tbe  range  ot  private  bills  la  wider  In  America  than  in  England,  la 
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respect  that  they  are  uaed  to  obtain  the  satlBfo^tion  or  clBlms  by  pri- 
vate psriioiis  aealnat  the  GoTemment.  whereas  Id  Bnslsjict  auch  clalnw 
would  either  be  brought  before  a  law-court  in  the  Corux  at  a  PeUll« 
ot  RlEht.  or.  though  this  rarclr  bappeDB,  be  urged  upon  the  eiaewUM 
by  a  moUoD  made  in  Farllaiueiit. 

We  flee,  therefore,   tbat  In  the  United  Stales- 
Ail  busIueHS  goes  before  committees,  not  only  private  btllt  but  pit- 
He  bills,  oltt'D  InvolvlDg  great  pecuniar;  latireEls. 

To  Elve  a  bill  a  fair  chance  oF  passing,  the  committee  must  be  <i- 
duced  to  report  lo  favour  of  It. 

The  committees  bavc  do  guaal-judiclal  rules  i>(  proceiltire,  bi^  M- 
qulre  Into  and  amend  bills  In  tbelr  uocoatrollcd  dlscretloQ,  upon  N(fc 
evldcnvD  or  olher  BlatementB  as  they  chooEe  to  admit  or  use. 

Bills  are  advocated  before  cammltteea  bj  persons  Dot  belonslDS  In 
any  recognized  and  legally  regulated  body. 

The  commlltees.  both  In  ibe  State  legislatures  and  In  lbs  FadtrtI 
House  ot  Representatives,  are  largely  composed  of  new  msti.  oouMd 
to  the   eiereise   of   the  powers   entrusted   to    them. 

It  results  from  the  foregoing  state  of  tacts  thai  the  efforts  of  tlH 
promoters  and  opponents  of  a  bill  will  bo  concentrated  upoo  (be  caa- 
mlttee  to  which  the  bill  has  been  referred;  and  tbat  when  ihe  llllcr- 
eats  affected  are  large  It  will  be  worth  while  to  employ  every  poMlbt* 
engine  ot  inllueiice.  Such  influence  can  be  better  applied  by  ihOM 
who  have  skill  and  a  tact  matured  by  experience;  for  It  Is  do  easy  mat- 
ter to  know  how  to  handle  a  committee  collectively  oiid  lla  m«taben 
Individually.  Accordingly,  a  class  of  persona  sprlngB  up  whOBe  pro- 
fesaion  It  Is  to  Influence  committees  tor  or  agalnat  bllla.  There  If 
nothing   necessarily   Illegitimate   In   doing   so.     As   Hr.   SpuSord  re- 

'What  ia  known  as  lobbying  by  no  means  [mptles  In  all  caaea  tb* 
uae  of  money  to  nifeet  legislation.  This  corruption  Is  frequeDtly 
wholly  absent  in  cases  where  the  lobby  Is  moat  induatrioua.  : 
perslBlent.   and    suceesstul.      A    measure    which    It    is    desired    i 
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Lsual   Interviews,   by   lofoniuJ 

of    tacts   and    argumants.   bf 

by  newspaper  communlcatlomi  and 


leading  articles,  by  personal  Introductions  trom  or  through  men  o( 
supposed  Influence,  by  dinners,  receptions,  and  other  entertalnmenU. 
by  the  arts  ot  social  life  and  the  charms  ot  feminine  attraction,  Ibr 
public  man  is  beset  to  look  favourably  upon  the  measure  wblcb  U- 
tereated  parties  seek  to  have  enacted.  It  continually  bappenl  thai 
new  measures  or  modlflcatlons  of  old  ones  are  agitated  In  which  ii«t 
pecuniary  interests  are  Involved.  The  power  ot  the  law,  which  wbea 
faithfully  administered  Is  aupreme,  may  make  or  unmake  the  torlnnw 
of  Innumerable  corporations,  buslncBS  Brms,  or  individuals. 
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the  tarirr  duties,  la  the  Internal  revenue  taxes,  in  the  banking  srs- 
tem,  !□  the  mlnlns  Hiatutes.  In  the  laad  laws.  In  the  eitenalon  of  r^t- 
ente,  in  the  increase  of  pensionH,  In  Ihe  regulation  of  mall  oonlracls, 
in  the  currencr  oF  the  couDlrj'.  or  proposed  ajiproprlatloi 
Bhlp  EubsldleB.  for  railway  leeialatloc,  for  war  damages,  and  Tor  e 
perlmeots  In  multitudes  of  other  flelda  of  legislation  Hjuillr  a 
Imporlanl,  come  before  Congress.  It  Is  loevitable  that  each  class  or 
Inleresta  liflble  to  be  aHeoted  should  seek  Its  own  advantage  Id  ibe 
result.  When  this  Is  done  legltlmatelr.  by  presEntatlon  and  proor 
of  facts,  by  testimony,  by  arguments,  b;  prloted  or  persoDal  appeals 
to  the  reason  and  sense  of  Justice  of  members,  there  can  be  no  objec- 

Just  as  a  plaintiff  In  a  lawsuit  may  properly  employ  an  attorney  and 
barrister,  bo  a  promoter  may  properly  employ  a.  lobbyist.  But  there 
Is  plainly  a  risk  of  abuse.  Id  legal  proceedings,  the  Judge  and  Jury 
are  bound  to  lake  nothing  Iota  account  except  the  law  and  the  facts 
proved  In  evidence.  It  would  be  an  obvious  breach  of  duty  a 
Judge  decide  In  favour  of  a  plaintiff  because  he  had  dined  with  or 
bean  Importuned  by  him  (as  In  the  parable),  or  rocolvrd  £B0  from 
him.  The  Judge  is  surrounded  by  the  safeguarda.  not  only  of  habit 
but  of  oplDion.  which  would  condemn  bis  conduct  and  cut  short  his 
career  were  he  to  yield  to  any  private  motive.  The  attorney  and  bar- 
rister are  each  of  them  also  members  of  a  recognized  profession,  and 
would  forfeit  Its  privileges  were  they  to  be  detected  In  the  attempt 
to  employ  underhand  Influence.  No  such  safeguards  surround  either 
the  member  of  a  committee  or  the  lobbyist.  The  former  usually 
comes  out  of  obscurity,  and  returns  to  it;  the  latter  does  not  bplong 
to  any  disciplined  protcsslon.  Moreover,  the  questions  which  the  com- 
mittee has  to  decide  are  not  questions  of  law,  nor  always  questions  of 
fact,  but  largely  questions  of  policy,  on  which  reasonable  men  ueed 
not  agree,  and  aa  to  which  It  la  often  impassible  lo  say  that  there  Is 
a  palpably  right  view  or  wrong  view,  because  the  determining  con- 
siderations will  be  estimated  differently  by  different  minds. 

These  dangers  In  the  system  of  private  bill  legislation  made  thein- 
HBlvea  BO  manifest  In  Elngland.  especially  during  the  great  era  of  rail- 
way conetrucllon  some  fltty  years  ago.  as  to  have  led  to  the  adoption  of 
the  quasi-Judicial  procedure  described  In  the  Note  on  Private  Ellis, 
and  to  the  erection  of  parliamentBTy  agenla  into  a  regularly  consti- 
tuted profession,  bound  by  professional  rules.  Public  opinion  bus  for- 
tunately established  the  doctrine  that  each  member  of  a  private  bill 
committee  is  to  be  considered  as  a  seml-judlcial  person,  whose  voto 
neither  a  brother  member  nor  any  outsider  must  attempt  to  inOuence, 
but  who  Ib  bound  to  decide,  as  far  as  he  can.  in  a  Judicial  spirit  on  the 
footing  of  the  evidence  tendered.  Of  course  practice  Is  not  up  to  the 
level  of  theory  In  Parliament  any  mors  than  elaewhere:  still  there  is 
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little  BollcItKtlnn  to  memberH  of  coniio1tte«B.  and  an  aJmoBl  compitU 
absence  of  even  the  RUHplcloii  of  corruption. 

"In  the  United  States. "  (ays  an  experienced  Amerlcui  publlcUt, 
whose  oplnLan  1  bave  Inquirod.  "though  lobbying  is  prrfectlgr  latfU- 
mato  In  theory,  yet  tbc  sccrecj'  and  want  of  pcraonal  responsibllitr,  Uu 
confusion  uid  want  of  system  In  the  committees,  make  It  rapldljr  di* 
Eenerate  Into  a.  process  o{  intrigue,  and  fall  into  the  bands  of  tt» 
worst  men.  It  is  so  diaagreeable  and  bumlllatLng  tbat  all  men  ahtUit 
from  It,  unless  those  who  are  stimulated  by  direct  persoaal  intemt: 
and  these  soon  throw  away  all  scruples.    The  most  clangeroua  men  m 

That  this  unfavourable  view  is  the  prevailing  one,  appears  not 
merely  from  what  one  hears  In  society  or  reads  In  the  newapapen. 
though  In  America  one  must  discount  a  great  deal  of  what  mtnoc 
aaserts  regarding  Illicit  InSuence,  but  from  the  conEtlluIloDS  and  Itst- 
utes  of  some  States,  which  endeavour  to  repress  11. 

What  has  been  sdld  above  applies  equally  to  CangresH  end  to  tti« 
State  legislatures,  and  to  some  extent  also  to  the  municipal  councils  at 
the  great  cities.  All  legislative  bodies  which  control  ImportiBl 
pecuniary  Interests  are  sure  to  bave  a  lobby  as  an  army  Lo  have  Iti 
camp-tollowers.  Where  the  body  Is,  there,  will  the  vultures  be  galb- 
ered  together.  (Ireal  aod  wealthy  Slates,  like  New  York  and  Penn- 
sylvania, support  ihe  largest  and  most  active  lobbies.  It  must,  how- 
ever, bo  remembered  that  although  no  man  of  good  position  would 
like  to  be  called  a  iDbbylst,  still  such  men  are  often  obliged  to  do 
the  work  of  lobbying— i.e.  they  must  dance  atlendance  on  a  ooni- 
mittee.  and  endeavour  to  Influence  Us  members  for  Ihe  sake  of  get- 
ting their  measure  through.  They  may  bave  to  do  this  In  the  Inter- 
ests of  the  good  government  of  a  city,  or  the  reform  of  a  charity,  so 
less  than  for  some  private  end. 

The  pcrn^ianent  profcEfilaDal  staff  of  lobbyists  at  Washington  la  of 
aourse  from  time  to  time  recruited  by  persons  In  teres  ted  In  eone 
particular  enterprise,  who  combine  with  one.  tvo.  or  more  prolet- 
slonats  In  trying  to  push  It  through.  Thus  there  are  at  Wasbtngtw, 
says  Mr.  Spoftord.  "pension  lobbyists,  tariff  lobbyists,  steamship  sull- 
sldy  lobbyists,  railway  lobbyists,  Indian  ring  lobbyislg,  patent  lobby- 
l««.  river  and  harbour  lobbyists,  mining  lobbyists,  bank  lobbyists, 
mall-contract  lobbylats.  war  damages  lobbyists,  back-pay  and  bouBly 
lobbyists.  Isthmus  canal  lobbyists,  public  building  lobbylBts.  State 
claims  lobbylBtB.  cotton-tax  lobbylais,  and  French  Bpollatloas  lobby- 
ists. Of  the  office-seeking  lobbylats  nl  Washington  It  may  be  said 
that  their  name  Is  legion.  There  are  even  artist  lobbyists,  bent  npoa 
nheedling  Coogress  Into  buying  bad  paintings  and  worse  scutptarec. 
and  too  frequently  with  success.  At  times  In  our  history  there  has 
been  a  British  lobby,  with  the  most  genteel  accompanimenla.  devoted 
lo  watching  legislation  affecting  the  great  Importing  and  shipping  in- 
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A  committee  whose  sctloD  can  affect  the  larlff  Is  of  coune  as  Im- 
portaat  ods.  aad  employB  a  laree  lobbir-"  I  rememtier  to  bave  heard 
an  anecdote  of  a  quinine  manufacturer,  who  had  kept  a  lawyer  ai 
hiB  agent  to  'look  utter"  a  committee  during  a,  whole  lesBlon,  and 
prevent  thera  trom  touchlnR  the  duty  on  that  drug.  Cn  the  last  day 
ii(  Bitting  Ida  agent  went  borne,  thinking  the  danger  paat.  Aa  bdod  aa 
he  had  gone,  (he  committee  auddenir  recommended  an  alteration  o! 
the  duty,  OD  the  impulse  of  some  one  who  had  been  watching  all  the 

Women  are  aald  to  be  among  the  moat  active  *nd  succenaCul  lobby- 
lats  at  WaBblngton. 

Efforts  have  been  made  to  check  the  practice  of  lobbjlng.  both  In 
Congress  and  In  State  I  eg!  bI  at  urea.  Statutes  have  been  paaBei)  se- 
verely punlahlng  any  person  who  oilers  any  money  or  value  to  any 
member  with  a  view  to  Influence  hlB  vote."  II  has  been  repeatedly 
held  by  the  courts  that  "contracts  which  have  for  tbelr  object  to  In- 
Buecce  Icglalatlon  In  any  other  manner  than  by  such  open  and  public 
presentation  of  facts,  arguments,  and  appeals  to  reason,  as  are  recog- 
nized as  proper  and  legitimate  with  all  public  bodies,  toust  be  held 
void.""    it  has  also  been  suggested  that  a  regular  body  of  attorneys. 

"The  phrase  one  often  heors,  *there  was  s 
agaloBt  such  and  such  a  bill)  denotes  that  t 
represented  were  numerous  and  powerful. 

"As  to  Congress,  see  g  5450  of  Revised  Statutes  of  the  United  S 

Constitution  of  CallfoTnla  declares  lobbying  t 
calls  It  a  crime. 

"Cooloy,  Contrit.  •Limit.,  p.  166.  He  adds,  "While  counsel  may  bo 
properly  employed  to  present  the  reasons  In  tavour  of  any  public 
measure  to  Ibe  body  authorized  to  pass  upon  It,  or  lo  any  of  Its  com- 
mittees empowered  to  collect  [acts  and  hear  arEumenla.  and  parties 
Interested  may  lawfully  contract  to  pay  for  thiB  service,  yet  secretly 
to  approach  the  membera  of  such  a  body  with  a  view  to  influence  their 
action  at  a  time  and  In  a  manner  that  do  not  allow  the  preBentallon 
of  opposite  viGwB,  is  improper  and  unfair  to  the  opposing  Interest,  and 
B  contract  to  pay  for  this  Irregular  and  improper  service  would  not  be 
enforced  by  the  law"  He  quotes  abundani  Judicial  nulhorlty  In  suppoii 
of  this  doctrine;  among  others,  the  following  observations  of  Justice 
Cbapman,  In  'Front  v.  Belmoni,   6  Allen.  162; — 

'ThouKh  ComniliteeB  properly  dispense  with  many  of  Ihe  rules 
Which  regulate  bearing*  before  judicial   tribunals,   yet  C 


3  a  felony;    (Jeorgla 


lellhc 


t   that 

consultations  and  exercise  secret  Influences  that  are  kept  from  the 
knowledge  at  the  other  party.  The  business  of  'lobby  metnbers'  Is  not 
lo  go  fairly  and  openly  before  the  committees  snd  present  statements. 
proofs,   and  arguments,   that   the   other   side   has   an   opportunity   to 

and  ply  them  with  statements  and  argumenla  that  Ihe  other  side  can- 
not openly  meet,  however  erroneous  tbey  may  be.  and  to  bring  Illegiti- 
mate Influences  to  bear  upon  them.  If  tbe  'lobby  member'  Is  selected 
because  of  his  political  or  personal  Influence,  It  aggravates  the  wrong. 
If  hlb  bu^^lnesB  Is  to  unite  various  interests  by  means  of  projects  that 
are  called  'log-rolling.'  It  Is  still  worse.  The  practice  of  procuring 
members  of  Ihe  leglBlBture  to  act  under  the   Influeaca   of  what  they 


-788  APPENDIX 

authorlied  to  act  bb  agent*  berore  committeea  of  Con^iiai.  abrald  bi 
created.  A  bill  for  this  purpose  was  laid  before  the  Senate  Is  Ju*- 
aiT,  187 B." 

In  mans'  States  an  attempt  has  been  made  to  check  the  etilf  <CB- 
sequent  oa  lobbying,  by  reetraJuIng  tbe  legislature  from  paasUg  Ipe- 
clal  laws  In  a,  great  variety  of  cases.    See  post,  CbApter  XL 


[  TO   CHAPTER  XXVII 

rSH    OF   THE    BNOLIBH    TTNIV  KMU'l'IBI 

Thk  alructure  ot  the  American  Federation  may  be  Illustrated  tvl 
federal  syatem  tamltier  to  many  E^gltahmen  from  Its  existence  IB  ttl 
two  ancient  univeraltlea  of  Oiforil  and  Cambridge,  bh  they  stood  eat- 
stituled  twenty  yeara  ago.  The  analogy,  which  recent  leglBlatloo  hu 
rendered  leas  perfect  to-day  than  It  was  then,  appears  In  (our  polati. 

I.  EBcb  ol  these  unlverBltlcB  was  (hen  for  some  purpoBca  a  tedm- 
tlon  of  colleges.  Bvery  member  ot  It  was  also  a  member  of  aomg 
college  or  ball;"  as  no  one  can  be  an  active  citizen  of  the  UalCrd 
Stales  who  1h  not  a  citizen  of  some  State.  The  colleges  made  np  Il» 
university  as  the  States  make  up  tbe  Union.  But  the  uniTersUy  ttM 
and  Is  something  dlBtlnet  from  tbe  colleges  taken  together.  It  hu  i 
sphere  ot  Its  own.  laus  ot  Its  own,  a  government  of  Its  own.  a  reveau 
and  budget  of  its  own.  So  bas  each  ot  the  colleges.  Each  member 
has  two  palrlatlaniB,  that  of  his  college,  that  of  the  university:  ]u« 
as  each  American  citizen  has  his  State  patriotism  as  weli  oa  his  u- 
tloDBl  pBtrloLIam, 

II.  The   university    has   a   direct   and   Immediate    Jurladtctlon   ortf 

bave  eaten  and  drunk  at  bouses  of  'PDtertalnmeni  lends  10  render  llui*> 
who  yield  to  such  Influences  wholly  untlt  to  act  In  such  cKses.  Tbey 
are  dlequallfled  from  acting  talrly  touarda  Interested  parties  or  to- 
wards the  public." 

"See  an  article  In  Ihe  Cen'iim  Sfnr/mine  for  April.  1SS6.  p.  963. 

"By  a  recent  statute  Of  the  UnlverBtty  of  Oxford  Iwhieh  I  lake  (or 
the  sake  af  simpllcltyj,  reverting  to  Ha  earlier  constitution  before  thr 
college  monopoly  bad  been  CBtabllsbed,  persona  bave  been  admitled 
to  be  members  who  are  not  members  ol  any  college  or  hall:  they  are. 
however,  treated  for  aome  purposes  as  collectively  conHtkutinj^  a  ccm- 
munlty  similar  to  a  college.  They  might  be  compared  to  Unital 
BtBtea  citiiens  realdent  in  tbe  Territories,  were  It  not  that  the  cltlsea 
In  a  Territory  enjoys  no  share  In  the  national  government,  whcrei» 
the  Oxford  non- collegiate  graduate  can  vote  Id  Coovocajlon  and  Cob- 
gragatJon  and  for  the  election  ot  members  of  Council. 

There  la  of  courae  this  reraarliable  dItTerence  between  tbe  two  cases 
I  am  comparing,  ibat  In  the  English  untveraltles  the  university  la  older 
than  the  colleiea,  wbereaa  In  America  the  States  are  older  than  the 
nation.  The  federal  character  of  Oxford  dates  coly  from  lbs  Ua»  at 
Archbishop  Laud. 
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emberB,  dlstlnot  from  the  JurlBdtclloD  exercUed  b; 
the  same  pcrsoDS.  An  oBendeT  may  be  punlsbed 
■3  by  a  UDlvefBliy  tribunal,  for  certajn  alhen  by 
a  colltge  irJbunal.  for  some  by  bolli  tribunals.  So  every  oltlien  liroa 
under  tbe  Jurlsdlctioa  of  the  L'qIod  aa  well  as  under  Ihat  ot  biB  8tats. 
III.  The  governing  auIhorltlcB  ot  (hp  ualveralty  are  created  partly 
by  tbe  direct  action  ot  Its  membera  aa  graduates,  partly  by  tbat  of  tbe 
colleges  aa  communities.  So  in  America  CongrcHS  is  created  partly  by 
tbe  clllzeoB  as  cltiieDS,  partly  by  tbe  Slates  as  communities.  Before 
)  at  18B4  the  part  played  by  tbe  colleges  was  much  greater 
ow,  because  the  Council,  wbich  is  a  sort  of  Upper  House  ot 
ily  legislature,  consisted  entirely  ot  heads  of  college!. 
unlTcraity  has  very  little  authority  over  tbe  collegeB  as 
s,  and  indeeij  scarcely  comes  in  contact  with  them  at  all. 
:ent  statute  they  are  obliged  to  make  certain  coDtributlons 
erstty,  and  to  send  a  copy  ot  cbeir  accounts  to  a  university 
they  are  Belf-goveming;    the   unlverslly  cannot   interfere 


tbe   colleges 
for  certain  < 


than  it  ii 


corporatloc 


1 


h  their  interna 


So  the  States  e 


lanagement.  nor  w 


rclBe  of  their  JuriB- 
id  Dot  delegated  by 

il  and  not  a  delegated  aathorit]; 

□trolled  by  tbe  Dational  govem- 
i  to  wblcb  tbe  Con- 


NOTB  (A)  TO  CHAPTER  XXX 

Thb  ConstilutiOD  adopted  Ilth  March,  ISGl.  Iiy  tbe  Slave  States  which 
seceded  from  the  Union  and  formed  the  Bbort-ilved  Southern  Con- 
federacy, was  a  reproduction  of  the  Federal  Constltutlou  of  17SS-89. 
with  certain  yarlatloDs.  interesting  because  they  show  tbe  points  In 
which  the  States-  Rights  party  thought  the  Federal  Conatltutlop  do- 
Fecllve  as  Inadequately  sBteguardlng  tbe  rights  of  tbe  several  States, 
and  because  they  embody  certain  other  changes  which  have  often  been 
advocated  as  likely  to  Improve  the  working  of  that  instrument. 

The  aoBt  important  of  these  variations  are  the  following: — 

Art.  1.  f  S.  A  provision  Is  inserted  permitting  the  Impeachment  of 
a  Federal  offlcer  acting  within  the  limits  ot  any  State  by  a  vote  of 
two-thirds  of  tbe  leBialature  thereof. 

Art.  1.  }  S.  There  is  added:  "Congress  may  by  law  grant  to  tbe  prin- 
cipal officer  in  each  of  the  executive  departments,  a  seat  upon  tbe  Ooor 
of  either  H<fuse.  with  tbe  privilege  of  diEcussing  any  measure  apper- 
taining to  his  department. 

Art.  i.  1  T.  Tbe  President  Is  permitted  to  veto  any  particular  Item 
or  fteme  In  an  appropriation  hill. 

Art.  i.  {  8,  Tba  imposition  of  protective  duties  and  the  granting  o( 


bountlpK  on  IsdUBtrr  ar< 

temaJ  ImprovemeDtB  Is 

Art.  I,  >  9,  CoDsresB   : 

Traaaury,  except  by  a 
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forbidden,  and  ihi   _ 

9   forbidden   to   appropriate    caoaej 
if  two'tblrdB  of  bath  Houses, 


be  [or  the  payment  ol  its  own  axpBQBeB, 
federacy  declared  by  a  Judicial  tribunal 

Art  11.  }  1.  Tba  PreBldeni  and  VIce-Pi 
■Ix  years,  and  the  President  Is  not  to  bi 

Art.  11.  {  2.  Tt](>  President  Is  given  i 
OlIlelttlB  at  his  pleRBure,  and  others  for 
movals  to  the  Senate. 

Art.  Y.  The  process  tor  amending  Ihe  CoDBtltutlon  fa  to  be  by  aCos- 
ventlon  of  all  the  States,  followed  by  the  railficalloQ  at  cwo-tblrdi  si 
the  Slatea. 


i  be  elected  In 


,   reportlDS  lbs  It- 


Ot  these  changes,  the  third  nn. 

was  a  Blight  approslmatlDo  tow 
I  omit  the  Important  changei 

protected,  because  these  have 
The  working  t 

(airly  Judged,  bei 


1  Decessarlly  gave  It  a  despotli 
got  Its  way.     Congress  usually  sat 
register  laws  prepared  by  the   exec 
the  ylgorouB  caoducl  of  the  wi 
ferred  by  the  legislature,  the 
clsed  by  the  executive  were  i 
aBSUiued  by  President  Uncoln.' 
clopudia  a/  Political  Saence,    . 


Hflh  were  obvious  Iroprovenienw;  at 
'  the  second  and  eigbtb.  The  seeBDl 
irds  the  Cabinet  system  o(   Bnslaod.' 

rolailng  to  slavery,   wblcb  waa  taOf 
inly  a  historical  Interest. 
iQ  of  the  Confederate  States  cannot  t) 
iducted  under  the  eilgenclea  of  a  nx. 


practlciitr 
and  "did  Utile  beyixtl 
txecullve,  and  debate  resoluttoos  tar 
Outside  of  the  ordinary  powers  con* 
ir  powers  openly  or  prsctlcally  £»er- 
ire  HweeplDg  and  geoeral  tliAn  tbest 
Alexander  JohoEtoa  Id  American  Cf- 
t.    "Confederate  States.' 
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a  to  h 


of  Ihe  DomlDlon  of  Canada  ta  contAloed  la 
Act.  186T,  a  statute  of  the  BritlBh  Parlla- 
e  a  few  of  the  many  points  In  wblch  It  de- 

that  of  Ihe  United  Slates. 


.  singular  combination  of  the  Presidential  witb  tbe  Cabinet  syi- 
may  be  found  In  tbe  present  Constitution  of  the  Hawaiian  king- 
promulgateil  Ttb  July.  1SS7.  Framed  under  tbe  Inflaenee  of 
I  traditions,  it  keeps  tbe  Cabinet,  whicb  consists  ol  Soar 
ministers,  out  of  tbe  legislature,  but  having  on  irrespoOHlble  heredi- 
tary monarch.  It  Is  obliged  to  give  the  legislature  the  power  of  dU- 
mlsslng  them  by  a  vote  of  want  of  confidence.  The  legislature  cso- 
BlRt*  of  two  sets  of  elective  members.  Nobles  (unpaid),  and  Repre- 
sentatives (paid),  who  sit  aod  vote  togetber.  Two  successive  legliU- 
lures  can  slter  the  ConBtltutlon  by  certain  prescribed  majorttlea:  the 
CoDstllutlon  Is  therefore  a  Rigid  o 


"See  also  Si  &  35  Vict,  i 


28,  and  49  and  B 
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The  Federal  or  DomlDion  GoTernmeat  1b  cooducted  on  the  ao-called 
-CHbinat  Byslem"  o[  Englanil.  i.f.  tbe  Ministry  sit  in  Parllamenl,  aod 
hold  oOlce  al  the  pleasure  or  the  HouBC  at  CommoHB.  The  Qovernor- 
Geceral  Ib  In  ibe  posUlon  o(  an  Irresponsible  and  permanent  execu- 
lire  similar  to  Ihat  or  the  Crown  in  Greai  Britain,  aolliia  oa  the  adviea 
ot  reapODBlble  mlnlsterB.  He  can  dissolve  ParllarociDt.  The  Upper 
House  or  Senate  ia  composed  of  7S  persons,  nomioated  for  tire  b;  tba 
Governor- General,  i.e.  the  Ministry,  The  House  of  CommonB  has  at 
present  210  members,  who  are  elected  for  Rye  years.  Both  secatora 
and  members  receive  salarlea.  The  Senate  has  very  little  pow-r  or 
InflueDCe.  Tba  Go veroor- General  has  a  veto,  but  rareiy  exercises  It, 
and  nay  reserve  a  bill  Cor  the  Queea's  pleasure.  The  Judges,  not  only 
of  the  Federal  or  Domlnloo  Courts,  but  sJso  ol  the  Provinces,  are  t.p- 
polDted  by  the  Crown.  i.e.  by  the  Domlnloii  Ministry,  and  hold  tor 
good  behaviour. 

Each  of  the  Provinces,  at  present  seven  In  Dumber,  has  a  legislature 
of  Us  own.  which,  however,  coosista  In  Ontario.  British  Columbia, 
acd  Manitoba,  of  one  House  only,  and  a  Lieutenant-Governor,  vritb  a 
right  of  veto  on  ilie  aots  of  (He  legialature.  which  he  seldom  exer- 
claei,     Memhers  of  the  Dominion  Parliament  cannot  alt  In  a  Provincial 

The  Governor- General  has  a  right  of  dlaallowlng  acts  of  a  PtotId- 
clnl  legislature,  and  sometimes  exerta  It,  especially  when  a  legislatUTB 

In  each  of  the  Provinces  there  ia  a  reapouaihle  Minlalry,  working  on 
Ibe  Cabinet  aystcin  or  England. 

The  distribution  of  matters  within  the  competence  of  the  Dominion 
Parliament  and  ot  the  Provincial  leglalatures  respectively,  bears  a 
general  resemblance  to  that  eilsllng  In  the  United  States;  but  Ihera 
Is  this  remarkable  distinction,  that  whereas  In  the  United  States, 
Congress  has  only  the  powers  actually  granted  to  It.  the  State  leglala- 
turea  retaining  all  such  powera  as  hare  not  been  taUea  from  them. 
the  Dominion  Parliament  baa  a  gfni'ral  power  ot  Ifglalatloa.  re- 
stricted only  by  the  grant  of  certain  specific  and  ciclusive  powers  to 
the  Provincial  legislatures  (!}  Sl-SGJ.  Criminal  law  Is  reserveu  for  the 
Dominion  Purllamt-nt :  and  no  province  has  the  right  to  maintain  a 
military  force.  QuestlODB  as  to  the  conBtltutlonBlllr  of  a  statute. 
whether  of  the  Dominioa  Parliament  or  of  a  Provincial  legislature, 
come  belore  the  courts  In  the  ordinary  nay,  and  If  appealed,  before 
(he  Judicial  Committee  of  the  Prlir  Council  In  England. 

The  Constitution  of  (he  Dominion  was  never  submitted  to  popular 
vote  and  can  be  altered  only  by  the  British  Parliament,  except  as 
regards  certain  points  left  to  Its  own  legislature.  It  was  dratted  by 
a  sort  ot  convention  In  Canada,  and  enacted  en  bli-c  by  the  British 
Parliament.  There  exlsta  no  power  of  amending  the  Prorlnclal  con- 
BtUutlona  by  popular  vote  similar  to  thai  which  the  peoples  at  the 
_  several  States   eierclie  In  the  United   States. 
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i  case  of  DartMOMlh  College  y,  Woodurard  14  Wheat  SO) 
S.  has  been  so  olinD  brou«hl  up  in  GhiEllsb  dlacoatlMi 
I  proper  to  give  a  short  account  of  It,  t&ken  fna  «i 
source,  an  addrcae  by  Mr.  Juallce  Miller  (sentor  Jiutlti. 
and  one  of  tlie  moat  emiaent  members,  ot  tbe  Supreme  Court),  detl*- 
ered  before    the   Uiilv-irally   or    Michigan,   June,    18ST. 

"It  may  well  be  doubled  whether  any  decision  ever  dellTerwl  bi 
any  court  bas  had  such  a  pervading  operation  and  InQuence  In  coo- 
trolling  leglalatlon  as  thla.  It  la  fouDdad  upon  the  clause  of  tbe  Cot- 
EtTlutlon  (Art.  L  }  10)  wbicb  dectarea  that  no  State  shall  make  MMf 
law  Impairing  the  obligation  of  contracts. 

"Dartmouth  College  existed  as  a  corporation  under  a  cbatW 
granted  by  the  British  crown  to  Its  trufitees  in  New  Hampahlre.  tn  M 
year  1T69.  This  chaJ-ter  conferred  upon  them  the  entire  KorerntDC 
power  ot  tbe  college,  and  among  other  powers  that  of  fllllUK  up  ill 
vacancies  occurring  In  their  own  body,  and  ot  removing  and  appoUtl- 
ing  tutora.  It  also  declared  that  the  number  ot  trustees  sbouU  tw 
ever  consial   of   twelve   and   no   more. 

'After  the  Revolution,  the  leglslalure  of  New  Hampshire  paaaed  i 
law  to  amend  the  charter,  to  improve  and  enlarge  tbe  corporal  [on. 
It  locresaed  the  number  ot  trustees  to  twenty-one,  save  the  appoisl- 
ment  ot  the  additional  members  to  tbe  executive  ot  the  Stale,  sid 
created  a  board  ot  overseers  to  consist  of  twenty-five  persolU,  U 
whom  twenty-one  were  also  to  be  appointed  by  the  executive  ot  New 
Hampshire.  These  overseers  had  power  to  Inspect  and  coDtrol  tbe 
most  important  acts  of  the  trustees. 

"The  Supreme  Court,  reversing  the  decision  of  the  Superior  court 
of  New  Hampshire,  held  that  the  orlglaol  charter  constituted  ■  con- 
tract between  the  crown.  In  whom  the  power  was  then  vested,  iiri 
the  IruBtees  ot  the  college,  which  was  ImpsJreii  by  the  act  ot  the 
legislature  above  referred  to.  The  opinion,  to  which  there  was  hut  one 
dissent,  establishes  the  doctrine  that  the  act  of  a  governmem.  whelllPr 
It  be  by  a  charter  of  the  lesislature  or  of  the  crown,  which  creates 
a  corporation,  is  a  contract  between  the  state  and  tbe  corporatiDS. 
and  that  all  the  essential  franchises,  powers,  bhA  benefits  coaferred 
upon  the  corporation  by  the  charter  become,  when  accepted  by  it. 
a  within  the  meaning  ol  the  clause  of  the  ConstUutloa 
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"Tbe  opinion  has  bp^Q  of  laic  years  much  criticized,  as  Including 
iritb  tbp  claaB  of  coalracts  whoee  foundatlOD  Is  la  the  leglalallve  action 
o[  Che  Stales,  msiiy  which  were  doi  properly  iDteaded  to  be  so  Included 
by  the  [ramers  ol  ibe  Couatltutlon.  and  It  Is  uodoubtedly  true  that 
the  Supreme  court  llaelf  bas  been  compelled  ot  late  yearn  to  iQBlst 
In  this  claaa  of  cbbeh  upon  tbe  enlalence  of  an  actual  contract  by  the 
Stale  with  the  corporation,  when  relief  Is  Bought  aeataat  subseiauent 
leelBlatlon. 

"The  main  feature  of  the  case,  oamely  that  a  State  can  make  a 
contract  by  leKlsIatioD.  as  well  as  !□  any  otber  way.  and  that  in  no 
EUCh  case  shall  a  subBcquent  act  of  the  lesislature  interpose  any 
effectual  barrier  to  Its  enfarcemenl,  -where  it  Is  enforceable  Id  the 
ordloary  courts  of  Juatlce,  bas  remalhed.  The  result  of  this  principle 
has  been  to  make  void  Innumerable  acts  of  Slate  legtalatureB.  In- 
tended In  times  of  dlsastrouB  Qnanclal  depresBloo  and  suiter  Ins  to 
prolecl  the  people  from  the  hardships  of  a  rlsld  and  prompt  enforce- 
ment of  the  law  In  regard  to  tbeir  contracts,  and  to  prevent  the  States 
from  repealing,  abrogating,  or  sToldlng  by  leglBlatioD  contracts  fairly 
enlerpd  Into  with  other  parties. 

"This  decision  bos  Blood  from  the  day  l(  waa  made  to  the  preaenl 
hcur  BE  a  great  bulwark  against  popular  effort  through  Stale  legis- 
lation to  evade  the  payment  of  Just  debts,  the  performance  of  ohllga- 
tory  conlrarifl.  and  Ibo  genfral  repudiation  of  tbo  rights  of  credltorB." 

As  here  Intimated,  the  broad  doctrine  laid  down  la  this  case  baa 
been  ot  lale  years  conBlderalily  qualified  and  reBlrleted.  It  haa  also 
become  the  practice  for  Stales  makiiis  cOQtracIa  by  grants  to  which  thn 
principle  of  this  decision  could  apply,  to  reserve  power  to  vary  or 
annul  them,  so  as  to  leave  the  hands  of  the  Stale  free. 


^ 


NOTE  TO  CHAPTER  XXXV 

Thb  lollowing  remarks,  with  which  I  am  favoured  by  i 
American  publlclat,  Mr.  Secfa  Low,  ei-mayor  of  Brooklyn,  indicate 
a  view  which  la  beglonlng  to  be  largely  held  beyond  the  Atlantic. 
and  may  be   found   Interesting  by  English   readers: — 

"England,  for  (he  whole  of  this  century,  has  coustantly  been  madlfy- 
Ing  her  system  ol  governmcDt.  which  wss  largely  feudal  In  its  char- 
acter, and  which  still  retains  In  great  part  the  forms  of  arbitrary 
power.  In  order  to  make  It  suitable  for  opernlloo  In  confoirmlty  with 
modern  democratic  Ideas.  While  this  process  baa  produced  remark- 
able results,  there  yet  remains  a  great  deal  of  work  of  the  same  sort 
to  be  done  before  the  problem  of  government  la  England  will  be 
what  It  Is  Id  the  United  States,  the  simple  effort  on  tbo  part  ot 
society  as  a  whole  to  learn  and  (o  apply  to  itself  the  art  of  goTsrn- 


that  all  mea  in  E^ngland  a 
on]or  the  right  to  take  pa: 
oxperlpuce  of  the  United  i 
parliament    would   tbtti 


Wm  contlnui^a  to  be  largclT  of  tHi 
iment  wIV  continue  to  prove  ol  amlM 
proress  te  subslaDttallr  completed.  • 
loUtlcall;  equal,  and  hII  meii  eqiullli 
1  the  gDverament  of  the  couDtrr,  lie 
a  would  indicate  Ih&t  an  omnlpvicu 
I   or   peril.     The    Ualtcd    States  hin 


enjoyed  the  measure  of  prosperity  which  they  have  bad  by  tnnlUf 
completely  the  whoip  of  aoclety.  But  written  cDDstttutiana.  in  tlu 
natloo  and  !n  each  o[  the  statea,  protect  at  once  the  Indlvldoal.  *» 
Btate.  and  the  oatlon,  from  hasty  and  ill-coosldered  acliOD  on  tbf 
part  of  majorities  as  to  tnattera  fundameotat.  bawB  mar  be  ptnH 
by  roajorltiea,  and  may  be  removed  by  majorities,  but  mojorlliea  aa- 
not  change.  In  a  moment,  the  lundameDtal  relallons  of  £OT«miDfat 
to  the  people.  In  other  worda.  wrllten  conatllutlons  Interpose  elhct- 
ual  bara  of  delay  to  the  pasHJons  and  the  prejudices  of  the  peoplt- 
The  people  have  II  !□  their  power  In  the  United  States,  aa  lunlr 
as  In  England,  to  change  even  the  fundamental  teatures  of  goven- 
ment.  But  they  cannot  do  this  under  the  Impulse  of  a  mero  whim. 
They  can  do  It  only  by  prolonged  and  Intelligent  effort  directed  to 
this  cod  through  a  aerlea  of  years.  How  tar  those  who  have  bcca 
the  governing  claaaeB  in  England,  with  her  morn  homo^eneuua  popu- 
lation, can  modify  and  control  the  passions  and  prejudices  of  llu 
people  when  all  come  to  bax-e  a  vote,  so  that  hasty  action  on  Tllal 
matters  shail  never  be  had,  la  a  matter  upon  which  no  Amerlon 
can  form  a  Judgment.  To  the  American  mind.  It  seems  as  though 
I!nigland*a  omnipotent  Parliament,  which  has  been  to  her  so  lovaliublt 
during  Ibis  period  of  change  from  the  feudal  to  the  dcmocrallc  Idul. 
mar  before  long  become  ao  Instrument  Cull  of  dati^er  to  the  italt. 
unleas,  In  some  way.  checks  producing  the  same  vtfect  as  those  whlck 
have  been  found  neceaaary  in  the  United  States,  are  placed  tipon  tfcl 
exercise  of  Its  omuipotence." 


3  CHAPTER  XLIX 


/  Slats  Legislatures  a 
WKANSAS:    CoNSTrriTTioN   ( 


IBTi 


lint  oai 


t.  Section  1.  Neither  the  Stale  nor  any  cllr.  countr. 
»n,  or  other  muntcipallly  In  this  State  shall  ever  loan  Its  credit  for 
y  purpose  whatever.  Nor  aball  any  county,  city.  town,  or  other 
mlcipallty  ever  Isaue  any  Interest  hearing  evidences  of  ladebleibieBl. 
cept  such  bonds  as  may  be  authorized  by  law  to  provide  for  aad 


of  the  quaKfled  elei^ti 
Euob  elecllon  shall  h 

favour  of  Incurrlos  the  debl;  but  tbe  boiida. 

GO  contracted  shall  not  at  any   time 

VBluatioQ  last  herein  mentioned;  Provided,  that  this 

applr   to   cDunllea   bavlng   a  valuation   of   leas   ttiaii 

SecKOQ  7.  No  debt  by  loan  In  any  [orm  ahall  be  ootjtracted  by  any 
il  district  for  the  piiriioae  ot  erecting  and  furnishing  scbool  bulld- 
'  purchaslDK  grounds,  unless  the  proposition  lo  create  such 
:l  first  be  submitted  to  such  qualified  electors  of  the  districts 
as  shall  haTe  paid  a  scbool  tax  therein  In  the  year  next  preceding  su::h 
election,  and  o  majority  of  tboae  voting  thereon  shall  v 
of  Incurring  auch  debt. 

t  any  debt  by  loan  In  any 
form,  except  by  means  of  an  ordinance,  which  sball  be  irrepealable 
until  the  Indebtedness  therein  provided  for  shall  hnve  been  fully  paid 
or  discharged,  apeclfying  the  purposes  to  which  the  funds  to  be 
raised  shtill  be  applied,  and  providing  for  the  levy  of  a  tax.  not  ex- 
ceeding Iwelvo  mills  on  each  dollar  of  valuation  of  taxable  properly 
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within  such  citr  or  town,  aufflclant  to  pay   the   annual    tDt«T«lt  « 

FxtlngulBh   the   prlui^Ipol   of   such   debt    within    flftpen.    but    not  I' 

than  ten  yeora  from  the  creation  thereof;  and  such  tax.  when  collected. 

shall  be  applied  only  to  the  puiposes  In  such  ardliiajice  apeciDrd  uUl 

the  IndcbledneBH  shall  be  paid  or  dJecIiBrged:   but  no  such  debt  shall 

be  created  unlesa  the  question  of  Incurring  the  same 

lar  election  tor  councilman,  Hldermea.  or  ofllcera  of  Bucb  c 

be  submitted  to  a  vote  of  sucti  qunllfled  electors  Ch 

the  year  nMt  preceding.  hoTU  paid  a  pruperty-tajt  the 

ity  of  those  voting  oo   the  question,   by  ballot  depoal 

ballot  box,  shall  vote  In  favour  of  creating  Buch  debt;    but  the  agsrc* 

gate   amount   of  debt   so   created,    together  with    the    det 

the  ttmo  of   such   election,  shall   not   at   any   time    exce 

cent,  of  the  valuatloa  laat  aforesaid.    Debts  contracted 


n  BUch  city  c 


i  excepted  frotu  the  operation 


ILLINOIS:    roNin 


■   1870 


fee  per 

ipplirlBI     J 


AKTlcl-E  IX.  Section  B.  County  sulhorltlea  shall  nev 
the  aggregates  of  which  shall  exceed  seventy-flve  cenla  per  one  ban- 
dred  dollars  valuation,  e.tcept  for  the  payment  of  Indebledncisa  ellnini 
at  the  adaption  of  this  Constitution,  unless  authorised  by  a  mO  •>[ 
tbe  people  of  the  county. 

Bcctlon  IS.  No  couuty.  city,  township,  school  district,  or  other  mBnte- 
(pal  corporation  shall  be  allowed  to  become  Icdcbtod  In  any  muutr 
or  for  any  purpose  to  an  amount.  Including  existing  IndebtedncM. 
In  the  aggregate  exceeding  Ave  per  centum  on  the  value  of  tbe  taxablft 
properly  therein,  to  be  ascertained  by  Ibe  lost  assesament  for  the 
State  and  county  taxes  prevlouB  to  the  Incurring  of  auch  tndebtednesa. 

Any  county,  city,  school  district,  or  other  municipal  cnrporailon 
Incurring  any  indebtedness  as  aforesaid,  shall,  before  or  at  the  time 
of  doing  BO,  provide  for  tbe  collection  of  a  direct  annual  tax  auOlcient 
to  pay  the  Interest  on  such  debt  as  It  falls  due.  and  also  to  pa;  and 
discharge  the  principal  thereof  within  twetity  years  from  the  Una  it 
contracting  the  Bame.  ^^^H 
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rx.  Section  3.  The  debt  of  any  county,  city.  bonwA 
township,  school  district  or  other  municipality  or  other  Incorporated 
district,  except  as  herein  provided,  shall  never  exceed  seveo  per 
centum  upon  tbe  assessed  value  of  tbe  taxable  property  therein,  nor 
shall  any  such  municipality  or  district  Incur  any  new  debt  or  Increase 
Its  indebtedness  to  an  amount  exceeding  two  per  centum  upon  snch 
asaeased  valuBtion  of  property  without  the  assent  of  the  eleeCon 
thereof  lat  a  public  eleotlon.  


EXTRACTS    FROM    CONSTITUTIONS  7^ 

NEW  YORK:    Oon&titdtional  Ambndmbnt  of  1884 
(to  Art.  Yiii.  S  11  of  Constitution  of  1846) 

No  county  contfdninc  a  city  of  over  one  hundred  thousand  inhabi- 
tants, or  any  such  city,  shall  be  allowed  to  become  indebted  for  any 
purpose  or  in  any  manner  to  an  amount  which,  including  existing 
indebtedness,  shall  exceed  ten  per  centum  of  the  assessed  valuation 
of  the  real  estate  of  such  county  or  city  subject  to  taxation. 

The  amount  hereafter  to  be  raised  by  tax  for  county  or  city  pur- 
poses In  any  county  containing  a  city  of  over  one  hundred  thousand 
inhabitants,  or  any  such  city  of  this  State,  in  addition  to  providing 
for  the  principal  and  interest  of  existing  debt,  shall  not  in  the  aggre- 
gate exceed  in  any  one  year  two  per  centum  of  the  assessed  valuation 
of  the  real  personal  estate  of  such  county  or  city. 


ABTICLES  OP  OONPBDEEATION,  1781-1788 


Articles  of  Confederation  and  Perpetual  Union  between  the  States  of  Kern 
Hampshire^  Massachusetts  Bay,  Rhode  Island  and  Providence  Planta- 
tions, Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Delaware, 
Maryland,  Virginia,    North  Carolina,  South  Carolina,  and  Georgia. 

AsTiCLR  I.  The  style  of  this  confederacy  shall  be,  "  The  United  States 
of  America." 

Art.  II.  Each  State  retains  its  sovereignty,  freedom,  and  indepen- 
dence, and  every  power.  Jurisdiction,  and  right,  which  is  not  by  this 
confederation  expressly  delegated  to  the  United  States  in  Congress 
assembled. 

Art.  III.  The  said  States  hereby  severally  enter  into  a  firm  league 
of  friendship  with  each  other,  for  their  common  defence,  the  security 
of  their  liberties,  and  their  mutual  and  general  welfare,  binding  them- 
selves to  assist  each  other  against  all  force  offered  to,  or  attacks  made 
upon  them,  or  any  of  them,  on  account  of  religion,  sovereignty,  trade, 
or  any  other  pretence  whatever. 

Art.  IV.  The  better  to  secure  and  perpetuate  mutual  friendship 
and  intercourse  among  the  people  of  the  different  States  in  this 
Union,  the  free  inhabitants  of  each  of  these  States,  paupers,  vaga- 
bonds, and  fugitives  from  Justice  excepted,  shall  be  entitled  to  all 
privileges  and  immunities  of  free  citizens  in  the  several  States; 
and  the  people  of  each  State  shall  have  free  ingress  and  regress  to 
and  from  any  other  State,  and  shall  enjoy  therein  all  the  privileges 
of  trade  and  commerce,  subject  to  the  same  duties,  impositions,  and 
restrictions,  as  the  inhabitants  thereof  respectively;  provided  that 
such  restrictions  shall  not  extend  so  far  as  to  prevent  the  remorFal 
of  property  imported  into  any  State,  to  any  other  State  of  which 
the  owner  is  an  inhabitant;  provided,  also,  that  no  imposition,  duties, 
or  restriction,  shall  be  laid  by  any  State  on  the  property  of  the  United 
States,  or  either  of  them. 
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ARTICLES   OK  CONFEDERATION 

If  any  person  euilty  or.  or  charged  with,  treason,  felonj,  or  olher 
bigh  mlBdemeanour  In  any  State.  Bball  Dee  from  Justice.  u)d  be  tound 
In  any  of  the  Ualled  States,  tis  shall,  upon  demsnil  of  the  governor 
or  eiecullve  power  of  Ibe  Slate  from  nhicb  he  fled,  be  delivered  up. 
RDd   renioied   to   Ihe  Stale  having  JurlBdlcllon  of  hl»  offence. 

Full  faith  and  credit  shall  be  given.  In  each  of  these  Statea.  to  the 
records,  acta,  and  ludlclal  procecdlnga  of  the  coiirta  and  maRlst 
of  erery  other  Stale. 

Art.  V.  For  the  more  coovenleot  manageroent  of  ihe  general  In- 
terests ot  Ibe  Onlled  States,  delegates  shall  be  annuBlly  appointed  la 
■ueh  manner  as  the  legiBlature  of  each  State  shall  direct,  to  meet 
In  Congress  on  the  flrst  Monday  In  November,  In  every  year,  with 
a.  power  reserved  to  each  State  to  recall  Its  delegates,  or  any  of 
them,  at  any  time  within  the  year,  and  to  send  otbera  Id  their 
Btead  tor  the  remainder  of  the  year. 

No  Slate  shall  be  represented  In  Congress  by  less  than  two,  nor 
by  more  than  seven  members:  and  no  person  shall  be  capable  of 
being  a  delogalc  for  more  than  three  years,  in  any  term  of  six  years; 
nor  shall  any  person,  being  a  delegate,  be  capable  of  holding  any 
olBce  under  the  United  Stales,  for  which  he,  or  another  (or  hla 
beoeflt.  receives  any  salary,  fees,  or  emolument  of  any  kind. 

Each  Stale  shall  maintain  its  own  delegates  In  any  meeting  of 
the  States,  and  while  they  act  as  members  ot  the  cotnmtlloo  or  the 

In  determining  questions  In  the  United  States.  In  CoQEren  *B- 
sembled,  each  State  ahatl  have  one  vote. 

Freedom  of  speech  and  debate  in  Congress  shall  not  be  Impeached 
or  questioned  Id  any  court  or  place  out  of  Congress;  and  the  members 
of  Congress  shall  be  protected  in  their  persons  from  arrests  and 
Imprisonments  during  the  time  ot  their  going  to  and  from,  and  at- 
tendance on   Congress,   except   for  treason,   felony,  or  breach  ot  tbs 

Art.  VI.  No  State,  without  the  consent  of  the  United  States,  In 
Congress  assembled,  shall  send  any  embaasy  to.  or  receive  any  em- 
bassy from,  or  enter  into  any  conference,  agreement,  alliance,  or 
treaty,  with  any  king,  prince,  or  state;  nor  shall  any  person  holding 
any  office  of  proHl  or  trust  under  the  United  Slates,  or  any  at  them, 
accept  of  any  present,  emolument,  ofBee,  or  lllle  of  any  kind  what- 
ever, from  any  king,  prince,  or  foreign  state;  nor  shall  the  United 
Slates.  In  Congress  aflsemMed.  or  any  ot  Iheji.  grant  any  title  ot 
nobility. 

No  two  or  more  States  shBll  enter  Into  any  treaty,  coDfederatian, 
or  alliance  whatever  between  them,  without  the  consent  of  the 
United  States,  In  Congress  assembled,  specifying  accurately  the  pur- 
poses for  which  the  same  is  to  be  entered  into,  and  hew  long  It 
shall  continue. 

No  Statei  shall  lay  any  Imposts  or  duties  which  may  Interfere  with 
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any  stipulations  in  treaties  entered  into  by  the  IJnfted  States,  io 
Congress  assembled,  with  any  king,  prince,  or  state.  In  pursuance  of 
any  treaties  already  proposed  by  Congress  to  the  courts  of  Fraoee 
and  Spain. 

No  vessels  of  war  shall  be  kept  up  in  time  of  peace  by  any  State, 
except  such  number  only  as  shall  be  deemed  necessary  by  the  United 
States,  in  Congress  assembled,  for  the  defence  of  sucA  State  or  its 
trade;  nor  shall  any  body  of  forces  be  kept  up  by  any  State,  in  time 
of  peace,  except  such  number  only  as.  in  the  judgment  of  the  United 
States,  in  Congress  assembled,  shall  be  deemed  requisite  to  garrisoa 
the  forts  necessary  for  the  defence  of  such  State;  but  ererj  State 
shall  always  keep  up  a  well-regulated  and  disciplined  militia^  snffl- 
ciently  armed  and  accoutred,  and  shall  provide  and  c<mstantly  hsTa 
ready  for  use.  in  public  stores,  a  due  number  of  field  pieces  and 
tents,  and  a  proper  quantity  of  arms,  ammunition,  and  camp  eqvxp- 
«ge. 

No  State  shall  engage  in  any  war  without  the  consent  of  the  United 
States,  in  Congress  assembled,  unless  such  State  be  actually  invaded 
by  enemies,  or  shall  have  received  certain  advice  of  a  resolution  being 
formed  by  some  nation  of  Indians  to  invade  such  State,  and  the  danger 
is  so  imminent  as  not  to  admit  of  a  delay  till  the  United  States,  ia. 
Congress  assembled,  can  be  consulted;  nor  shall  any  State  grant  com- 
missions to  any  ships  or  vessels  of  war.  nor  letters  of  marque  or 
reprisal,  except  it  be  after  a  declaration  of  war  by  the  United  States, 
in  Congress  assembled,  and  then  only  against  the  kingdom  or  states 
and  the  subjects  thereof  against  which  war  has  been  so  declared,  and 
under  such  regulations  as  shall  be  established  by  the  United  States, 
in  Congress  assembled,  unless  such  State  be  infested  by  pirates,  in 
which  oase  vessels  of  war  may  be  fitted  out  for  that  occasion,  and 
kept  so  long  as  the  danger  shall  continue,  or  until  the  United  States* 
in  Congress  assembled,  shall  determine  otherwise. 

Art.  VII.  When  land  forces  are  raised  by  any  State  for  the  common 
defence,  all  officers  of  or  under  the  rank  of  colonel  shall  be  appointed 
by  the  legislature  of  each  State  respectively  by  whom  such  forces 
shall  be  raised,  or  in  such  manner  as  such  State  shall  direct,  and 
all  vacancies  shall  be  filled  up  by  the  State  which  first  made  the 
appointment. 

Abtt.  VIII.  All  charges  of  war,  and  all  other  expenses  that  shall 
be  incurred  for  the  common  defence  or  general  welfare,  and  allowed 
by  the  United  States,  in  Congress  assembled,  shall  be  defrayed  out  of 
a  common  treasury,  which  shall  be  supplied  by  the  seTeral  States, 
in  proportion  to  the  value  of  all  land  within  each  State,  granted  to. 
or  surveyed  for,  any  person,  as  such  land  and  the  buildings  and 
improvements  thereon  shall  be  estimated  according  to  such  mode  as 
the  United  States,  in  Congress  assembled,  shall,  from  time  to  time, 
direct  and  appoint.  The  taxes  for  paying  that  proportion  shall  be 
laid  and  levied  by  the  authority  and  direction  of  the  legislatures  of 
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B  agreed  upon  by  the  Ualted  States, 


the  several  Stales,  vltbla  the  t 
in  CoDsresB  aseembled. 

AST.  IX.  Ttie  United  Stales,  In  CoqsTebs  assembled,  shall  have  tika 
Mole  and  ezcluaive  right  and  power  ol  deterntlning  on  peace  and  war, 
eioept  In  tbe  cases  mcDlloned  in  the  sixth  Article;  or  sendlDE  and 
recelTlDK  ambassadors;  entering  Into  treaties  and  alliances,  provided 
that  no  treat;  ot  commercB  aball  be  made  whereby  tbe  leEielatlva 
power  or  the  respective  States  shsll  be  restrained  from  ImpaBtug 
such  imposts  and  duties  on  foreigners,  as  tbeir  own  people  are  sub- 
jected to.  or  From  prohibiting  the  exportallon  or  Importation  of 
anr  species  of  goads  or  commodities  whatsoever:  of  establishlnE  rules 
Tor  deciding,  in  all  coses,  what  captures  on  lund  or  water  shall  be 
leeal.  and  In  what  manner  prizes  taken  b;  laud  or  naval  forces  In 
the  service  of  tbe  United  Stales  BhsU  be  divided  or  ajiproprlated; 
of  granting  letters  of  marque  and  reprisal  in  times  of  peace;  appoint- 
ing courts  for  tbe  trial  of  piracies  and  felonies  committed  on  the 
high  seas:  and  establishing  courts  for  receiving  and  determining 
Snatl]'  appeals  in  all  cases  of  captures;  provided  tbat  no  mem- 
ber  of   Congress   shall   be   appointed   aa    Judge    ot   any    ot    the   stild 

The  United  States.  In  Congress  nsaembled,  shall  also  be  tbe  last 
resort  on  appeal,  lo  all  disputes  and  differences  now  subsisting,  or 
Uiat  hereafter  may  arise  between  two  or  more  States  concerning 
boundary,  Jurisdiction,  or  any  other  cause  whatever:  which  authority 
Eball  always  be  exercised  in  the  manner  followlog:  Whenever  the 
legislative  or  executive  authority,  or  lawful  agent  o(  any  State 
in  controversy  with  another,  shail  present  a  petition  to  Congress, 
stating  the  matter  In  question,  and  praying  lor  a  hearing,  notice 
thereof  shall  be  given  by  Order  o£  Congress  to  tbe  leglalallva  or  exec- 
utive BUlhcrity  of  the  other  State  10  controversy,  and  a  day 
tor  tbe  appearance  of  the  parties  by  their  lawful  agents,  i 
then  be  directed  to  appoint,  by  Joint  consent,  commies] oners  or  Judges 
to  constitute  a  court  for  hearing  and  determining  [he  matter  In 
question;  but  It  they  cannot  agree,  Congress  shall  n 
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each  party  sbatl  alternately  strike  out  one,  tbe  petitioners  beginning, 
until  the  number  shall  be  reduced  to  thirteen;  and  from  that  number 
not  less  than  seven  nor  more  tban  nine  names,  as  Congress  shall 
direct,  Bbalt,  In  the  presence  of  Congress,  be  drawn  out  by  lot;  and 
the  persons  whose  names  shall  be  so  drawn,  or  any  Rve  ot  them, 
ahall  be  commisBloners  or  Judges,  to  bear  and  finally  determine  the 
controversy,  so  always  as  a  major  part  ot  the  Judges  who  shall  hear 
the  cause  shall  agree  In  the  determination;  and  It  either  party  shall 
neglect  to  attend  at  tbe  day  appointed,  without  showing  reasons  which 
Congress  sbtdl  Judge  sufflclent,  or  being  presiint,  shall  refuse  to  strike, 
the  Congress  shall  proceed  to  nominate  three  persons  out  of  each 
State,  and  the  secretary  of  Congrebs  shall  strike  la  bebalt  of  such 
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party  abBeat  or  retuHlng;  and  the  JudgmGnt  and  sentence  ot  lb*  emn, 
to  be  appointed  in  the  manlier  before  prescribed,  ah&il  b«  Dnal  iti 
conclualve;  and  it  an;  o(  the  parlLes  ahaJl  retuse  to  Bubmlt  to  Ike 
authorlt]r  of  Buch  court,  or  to  appear  or  detend  their  claim  or  cum, 
the  court  shall  nevertheless  proceed  to  pronounce  sentence  or  jadg- 
ment.  whtcb  sball  In  llko  manner  be  final  and  decisive;  the  JudEBient 
or  aentence  and  other  proceedings  being  io  ellhsr  case  tranamltlet 
to  CongreBB,  and  lodged  among  the  acls  ot  CoQgreas  for  the  aetorltr 
ot  Ibe  [lartloa  coucerned;  provided,  that  ever;  comiolBB loner,  belora 
he  sits  in  Judgmeat,  shall  lake  an  oath,  to  be  adminlHtered  ii  ant 
ot  the  Judges  ot  the  supreme  or  superior  court  of  the  State  where  lit 
cause  shall  be  tried,  "well  and  truly  to  hear  and  determine  the  mattir 
In  qucallon.  according  to  the  best  of  bis  Judgmeot.  without  faiDDC. 
affection,  or  hope  of  reward."  Provided,  also,  that  no  State  shall  be 
deprived  of  territory  tar  the  beuellt  ot  the  United  Stales. 

All  controveralea  concerning  the  private  right  of  aoU  claimed  onder 
difterenl  grants  ot  two  or  more  Stales,  whose  Jurisdictions,  as  iWf 
may  respect  auch  lands,  and  the  States  which  passed  aticb  gnali. 
are  adjusted,  the  said  grants  or  cither  of  them  beloK  at  the  ta» 
time  claimed  to  have  originated  anlecedent  to  such  aettlemeot  of 
jurlBdlctlon,  shall,  an  the  petltioo  ot  either  party  to  tbe  CongreM  •< 
the  United  Slates,  be  finally  determined,  as  near  as  may  be.  In  the 
same  manner  as  Is  before  prescribed  for  deeldlng  diBputea  respeetlsl 
territorial   Jurisdiction   between   different   SlBtes. 

The  United  States,  In  CoDgross  aaaembled,  Bhall  also  have  th*  solt 
and  exclusive  right  and  power  of  regulating  the  alloy  and  value  at 
coin  struck  by  their  own  DUlhority.  or  by  that  ot  the  reapectlva 
States;  Qxlng  the  standard  □[  weights  and  measures  throughout  Ibe 
United  Statea;  regulatlug  the  trade  and  managing  ail  affaira  with  the 
Indians  not  members  ot  any  of  the  States:  provided  that  the  leelsla- 
tlve  right  ot  any  State,  within  Its  own  limits,  be  not  IntrlngBd  or 
Violalcd:  estabilBhlng  and  regulating  post-oBlceB  from  one  State  la 
another  throughout  all  the  United  States,  and  exacting  auch  postace 
on  ihc  papers  paselng  tbrough  the  same  as  may  be  requisite  to  de- 
tray  the  cxpcDHCs  of  the  said  office;  appointing  all  oOlcers  ot  the  land 
forces  In  the  service  of  the  United  States,  e^iceptlng  regimental  o9- 
cera;  appointing  ail  the  offioerB  ot  the  naval  forces,  and  commtsaloniac 
ail  ofllcera  whatever  in  the  service  ol  the  Uuited  States;  making  nilw 
for  the  government  and  regulation  of  the  said  laud  and  naval  forces. 
and  directing  their  operations. 

The  United  States,  lo  Congress  sssembled,  sball  have  authority  to 
appoint  a  committee,  to  sit  in  the  recess  of  Congress,  to  be  denomi- 
nated "A  Committee  of  the  States,'  nod  to  consist  ot  one  delegate  trom 
ebch  Stale;  and  to  appoint  such  other  committees  and  alvll  officers 
as  may  be  necessary  for  managlog  the  general  attalrs  of  the  UuUed 
States  under  tbclr  direction;  to  appolut  one  of  their  number  la  pre- 
side,  provided  that   no  person   be  allowed   lo   serve   In   the   ( 
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ar  la  anr  term  of  three  rears;  to  Bscertaln 
y  to  be  raised  for  tho  service  of  the  United 
t   and   applr    the   same   for   defraylDB   the 
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iBniKlltig  every  half  year  to  the  rcspectlie  Slates 
an  account  oC  th@  sutns  or  money  so  borrowed  or  emitted^  to  build 
and  equip  a  navy;  to  agree  upon  the  number  of  land  [orces,  and  (o 
make  requisltlona  tram  each  State  tor  Its  iiuotB.  In  proportion  to  llle 
number  oC  while  Inhabltanis  Id  suca  &la.te.  whlcli  requlsiliaa  shall  L:: 
binding:  end  thereupon  tbe  legislature  o(  each  State  Hlioll  appoint 
the  reglmcnlH)  oIDcers.  raise  the  mGO.  and  cloLbe,  aria,  and  equip 
them  In  a  soldler-llke  manner  at  the  expense  o[  the  Uailed  Stales; 
and  the  oIllcerB  and  mea  ao  clothed,  armed,  and  equipped  isliall  march 
to  the  place  appointed,  and  wltbin  the  time  agreed  on  by  tbe  United 
Stales.  Id  Congresa  aasembled;  but  if  tbe  Halted  Slates,  In  Congreas 
aasembled.  Hball,  oo  consideration  oC  circumatances.  Judge  proper 
tbat  any  State  should  not  raise  men,  or  sbould  ralae  a  amaller  num- 
ber than  its  quota,  and  that  any  other  Stale  sbould  rBlse  a  greater 
number  of  men  tban  the  quota  thereof,  such  eitra  number  eball  be 
raised,  olllcered,  clothed,  armed,  and  equipped  IQ  the  same  manner 
OB  tbe  quota  of  such  State,  unlesa  the  leglBlatura  of  such  Slate  aboil 
Judge  that  such  eitra  number  cannot  be  safely  spared  out  of  the 
same.  In  nblch  case  they  shall  raise,  ofllcer.  clothe,  arm.  and  equip 
as  many  of  such  extra  number  aa  tbsy  Judge  can  be  sarety  spared, 
KDd  the  ofBcera  and  men  so  clothed,  armed,  and  equipped  shall  march 
to  the  place  appointed  and  wtlbln  the  time  agreed  on  by  tbe  t!nlte4 
Slates.  In  Congreas  assembled. 

The  United  Stales,  In  Copgreia  assembled,  Htaall  never  engage  In  & 
war.  nor  grant  letters  of  marque  and  reprisal  In  time  of  peace,  nor 
enter  Into  any  treaties  or  alliances,  nor  coin  money,  nor  regulate 
the  value  thereof,  nor  ascertain  the  euma  and  expenses  necessary  (or 
the  defence  and  welfare  t>f  tbe  United  States,  or  any  of  tbem,  nor 
emu  bllla,  nor  borrow  money  on  the  credit  ot  the  United  States,  nor 
appropriate  money,  nor  agree  upon  the  number  of  vessels  of  war  lo 
be  built  or  purchased,  or  the  number  of  land  or  sea  forces  to  be 
raised,  nor  appoint  a  commander-in-chief  of  Ibe  army  or  oavy,  un- 
lesa nine  Stales  assent  to 'the  same,  nor  shall  a  question  on  any 
other  point,  except  (or  odiaurDlog  from  day  to  day,  be  determined, 
unless  by  tbe  vules  of  a  majority  ot  tbe  United  Slates,  in  Congresa 
sasembled. 

The  CoDgresB  of  the  United  Stales  shall  have  power  to  adjourn  lo 
any  time  within  the  year,  and  lo  any  place  wltbin  tbe  United  Statea, 
BO  that  no  period  of  adjournment  be  for  a  longer  durallon  than  tho 
■pace  of  six  months,  and  sball  publish  tho  Journal  o(  Ihelr  pro- 
ceedings monthly,  eicept  such  iiar'a  thereof  relating  to  treaties,  alli- 
ances, or  military  operatloDs  as  In  Llielr  Judgmenl  require  secrecy; 
•Bd  Ihe  yeas  and  nays  of  the  delegates  ot  each  State  on  any  queBtl[>D. 
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BhBll  be  entered  on  tha  Journal,  when  it  Is  desired  by  *ar  i 
and   thp  delegaCcB  of  a  Stste.   or  anr  ot   them.   &t   bla   or  U 
quest,  aball  b?  furniabed  with  a  Ir 
such  parte  as  are  above  excepted,  l 
several  Slates. 

Aht.  X,  The  committee  ot  the  States,  or  anr   nine    ot 
bo  authorlied  to  execute.  In  the  roceas  of  CongroBS,  such  o 
□(   CongreBB   as   the   United   Stalea,    in   Congress    assembled,  br  tb 
cooEent  or  nine  States,  Ebalt,   From  time  to  (Ime.   thiak  expedient 
vest  them  with;  provided  tttat  no  power  be  delegated  to  tbe  aald  « 
mittep,  tor  the  exercise  of  which,   by   the   Articles  of  ConrederuiK 
the  voice  of  nine  States,   in   the  Congress   of   th«   UnUed   Slates  » 
sembled.  is  requisite. 

Art.  XI.  Canada  acceding  to  thla  Confederattoa.  and  Jolatiig  S 
the  meaaurea  of  the  United  Stalea.  ahall  be  admitted  Into,  and  a 
tilled  to  all  the  advantasea  of  this  Union:  but  no  other  cotonT  ^ol 
be  admitted  Into  the  aame  ubIgbb  such  admlSHion  be  agreed  (o  tl 
nine  StateB. 

ABT.  XI!.  Al!  bills  ot  credit  emitted,  mooefB  borrawod,  aad  d*tu 
contracted  by  or  under  the  authority  of  CongresB,  before  t 
ling  ot  the  United  States.  In  pursuance  ot  the  present  CoDfederatltt. 
shall  be  deemed  and  considered  aa  a  charge  against  the  United  Slaia 
tor  payment  and  satlsfactlan  whereof  the  aald  United  States  a 
public  faith  are  hereby  solemnly  pledged. 

Abt.  XIII.  Every  State  shall  abide  by  the  delermlnationB 
United  Slates,  1u  Congress  assembled,  on  all  questions  which  1 
Confederation  are  submitted  to  them.  And  the  Articles  of  this  Cu- 
federalloQ  ahall  be  Inviolably  observed  hy  every  State,  and  the  Vam 
shall  be  perpetual;  nor  ahall  any  alteration  at  any  lime  hereafter  » 
made  In  noy  of  tbem,  tinlesa  auch  alteration  be  agreed  I 
gresB  of  the  United  StBtes.  and  be  afterwards  conBrmed  br  (be  US*- 
latures  ot  every  State. 

And  v>hcreaK  it  hath  pleased  the  great  Gov 
incline  the  hearts  of  the  legislatures  we  respectively  i 
Congress  to  approve  of,  snd  (o  authorize  us  to  ratify  the  said 
ot  Confederation  and  perpetual  Union,  Know  ye,  tliat  we.  th< 
signed  delegates,  by  virtue  of  the  power  and  authority  to  i 
for  that  purpose,  do,  by  these  preseota,  In  the  name  and  Id  h 
our  respective  constKuenls.  fully  and  entirely  ratify  and  conDnn  cwl 
and  every  of  Che  snld  Articles  ot  Confederation  Bud  perpetual  Unrnx 
and  all  and  Blngulor  tbe  matters  and  things  ihereln  contained.  Act 
WB  do  further  solemnly  pHght  and  cngaE;;  the  faith  of  our  respeeli" 
constituents,  that  they  ahall  abide  by  the  determinations  ot  the  rami 
Slalea.  in  Congress  assembled,  on  all  questions  which  by  the  «1< 
Conrederatlon  are  submitted  to  them;  and  that  the  Articles  ihBrM' 
shall  be  inviolably  observed  by  Iha  States  we  respectively  refrt 
sent,  and  that  the  Union  aball  be  perpetual.     In  wltneas  wheraol  • 
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have  hereunto  set  our  hands  in  Congress.  Done  at  Philadelphia, 
in  the  State  of  Pennsylvania,  the  ninth  day  of  July,  in  the  year 
of  our  Lord  1778,  and  in  the  third  year  of  the  Independence  of 
America. 

[These  Articles  were  not  ratified  by  all  the  States  until  1st  March, 
17S1,  when  the  delegates  of  Maryland,  tho  latest  In  ratifSring;  aX^M^ 
for  her.J 
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Ws,  the  people  of  the  United  States,  in  order  to  form  a  more  perfeet 
union,  establish  justice,  insure  domestic  tranquillity,  provide  for  tbe 
common  defence,  promote  the  general  welfare,  and  secure  the  bl6«- 
Ings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  eataliliik 
this  Constitution  for  the  United  States  of  America. 

ARTICLiE  I 

Section  1.  All  legislative  powers  herein  granted  shall  be  vested  !■ 
a  Congress  of  the  United  States,  which  shall  consist*  of  a  Senate  asd 
a  House  of  Representatives. 

Sec.  2^  The  House  of  Representatives  shall  be  'composed  of  mem- 
bers chosen  every  second  year  by  the^  people  of  the  several  States, 
and  the  electors  in  each  State  shall  have  ^e  -quanflcatlons  requisite 
for  electors  of 'the  most  numrerous  branch  of  the  State  legislature. 

No  person  shall  be  a  Representative  who  shall  not  have  attained 
the  age  of  twenty-five  years,  and  been  seven  years  a  citlsen  of  the 
United  States,  and  who  shall  not.  when  elected,  be  an  inhabitant  of 
that  State  in  which  he  shall  be  chosen. 

[Representatives  and  direct  tsixes  shall  be  apportioned  among  the 
several  States  which  may  be  included  within  this  Union»  according 
to  their  respective  numbers,  which  shall  be  determined  by  adding  to 
the  whole  number  of  free  persons,  including  those  bound  to  serrice 
for  a  term  of  years,  and  excluding  Indians  not  taxed,  three-flftte 
of  all  other  persons.]^  The  actual  enumeration  shall  be  made  within 
three  years  after  the  first  meeting  of  the  Congress  of  the  United 
States,  and  within  every  subsequent  term  of  ten  years,  in  such  man- 
ner as  they  shall  by  law  direct.  The  number  of  Representatives  sball 
not  exceed  one  for  every  thirty  thousand,  but  each  State  shall  ha?e 
at  least  one  Representative;  and  until  such  enumeration  shall  bt 
made,  the  State  of  New  Hampshire  shall  be  entitled  to  choose  three. 


^The  clause  included  bi  brackets  is  amended  by  the  XlVth  Anwid- 
ment.  2d  section. 
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MassachuseCls  elgbt.  Rhode  UlnDd  aad  Providence  Plantations  one. 
Connecticut  five,  New  York  aU.  New  Jersey  four,  PennaylvBola  elglit, 
Delaware  one.  Maryland  alx.  Virginia  ten,  Nortb  Carolina  Bve,  South 
Carolina  Sve.  and  Georgia  three. 

When  vacancies  happen  la  the  raprefleatatlon  rroio  any  Stua,  the 
eiecutiTS  authority  thereof  Bhall  l«Bue  irrlt*  al  election  to  fill  suoli 
vacancies. 

The  House  o(  RepresealallTeB  ahnll  choose  their  apeaier  and  other 
offlcera;    and  shall  have   the   aole   power  of   Impeachment. 

Sec.  3,  The  Senate  of  the  United  States  shall  be  composed  of  two 
Senators  from  each  Stale,  choseo  by  the  legislature  thereat,  tor  llz 
years:  and  each  Senator  shall  have  one  vote. 

Immedialely  after  they  shall  be  assembled  In  consequence  of  tbe 
Brsl  election,  they  shall  he  divided  as  equairy  as  may  be  Into  three 
classes.  The  seats  of  the  ScDators  of  the  first  claas  shall  be  vacated 
at  tbe  expiration  of  the  second  year,  of  the  second  class  al  the  ex- 
piration of  Ihe  fourlh  year,  and  of  tbe  third  close  at  the  expiration 
ot  the  sixth  year,  so  that  one-third  may  be  chosen  every  second 
year:  and  If  vacancies  happen  by  resignation,  or  otherwise,  during 
the  recess  of  tbe  legfalature  of  any  State,  the  executive  thereof  maj 
make  temporary  appointments  until  the  next  meeting  or  tbe  legisla- 
ture,  which  shall   then   fill  such   vacancies. 

No  person  shall  be  a  Senator  who  shall  not  have  attained  to  tbe 
ftge  ot  thirty  years,  onrj  been  nine  years  a  citizen  of  the  United 
States,  and  who  shall  not,  when  elected,  be  an  Inhabitant  of  tbnt 
Stale  for  which  he  shall  be  cboaen. 

The  Vice-Presldebt  ol  the  United  States  shall  be  President  of  the 
Senate,  but  sball  have  no  vote,  unless  they  be  equally  divided. 

The  Senate  shall  choose  their  otber  officers,  and  also  a  President 
pro  ttmpore.  In  Ihe  absence  of  Ihe  Vice-President,  or  when  be  ataftll 
exercise  tlie  oHlce  et  Prealdenl  ot  the  United  States. 

The  Senate  shall  have  sole  power  to  try  all  Impeachments.  When 
Bitting  for  that  purpoao,  they  shall  be  on  oath  or  afflrmaMon.  When 
the  Presldenl  of  the  tmiled  Stoles  is  tried,  the  Chief  Justice  ahnll 
preside;  and  no  person  shall  be  convicted  without  Ihe  concurrence  of 
two-thlrda  of  the  members  present. 

Judgment  In  cases  of  Impeschment  shall  not  extend  further  than  to 
retnoval  from  office,  and  disquatlRcatlon  to  hold  and  enjoy  any  olDco 
of  honour.  Irusl.  or  profit  under  (he  United  States;  but  the  party 
convicted  sliall  nevertheless  be  liable  and  sublect  to  Indictment,  trial, 
Judgment,  and  punishment,  according  to  law, 

q^^;,  J  .Tha  limes,  places,  and  manner  of  boldfng  elections  tor 
Senators  and  Representatives  shall  He  prescribed  In  each  Slate  by  tbe 
legislature  thereof;  but  the  Congress  may  at  any  time  by  law  make 
or  alter  such  roBulations,  except  as  lo  the  places  of  choosing  Senators. 

TIM  CoDgrese  abatl  assemble  at  leaat  once  In  every  year,  and  such 
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meeting  sball  be  OD  the  firet  Moaiaj  In  December,  unleu  t&V  ^H^ 
by  law  appoint  h,  different  day. 

juse  Bball  ba  tbo  judge  ot  tbe  electionB.  r?tiin&  ■ 
qua11&CBt[oDS  of  Its  own  members,  and  a,  majorltr  of  each  sbill  bM- 
sLItute  a  quorum  to  do  buslneaa:  but  a  smaller  number  may  adjoon 
I  day,  and  may  be  autborlsed  to  compel  the  alccBdin 
of  absent  members.  In  such  manner,  and  under  sui^  penalties  ai  fad 
house  may  provide. 

if  determine  the  rules  oF  Its  proceedlnsv.  pimltb  It 
r  die  orderly  behaviour,  and.  wUb 
tblrds.  expel  a  member. 

Each  house  shall  keep  a  lournal  Of  III  proceedlnKB,  and  from  iubi 
to  time  publlsb  Che  same,  eiceptlns  such  parts  as  mar  In  their  ioit- 
ment  require  secrecy,  and  the  yeas  and  nays  of  tjie  members  el 
either  house  on  nay  question  Bhull.  at  the  desire  of  one-fiftb  at  ll 
present,  be  entered  on  the  journal. 

Neither  house,   during  the  session   ot  Congress,   shall,   wltbaul  Ibt 
consent  of  tbe  other,  adjourn    for  more   than  three    days,    nor  to  : 
other  place  than  that  In  wblcb  tbe  two  houses  shall  be  BltUne. 

SEC;.J-Jhe  Senators  and  Representatives  shall  receive  a  eampM- 
sallon  for  their  scrviceB,  to  be  ascertained  by  law.  and  paid  ool  of 
the  Treasury  of  tbe  United  States,  They  shall  in  all  cases,  exetpt 
treason,  felony,  and  breach  ot  the  peace,  be  privileged  from  ■ 
during  tbelr  attendance  at  the  session  of  their  respective  houses 
In  going  to  and  returnlDg  from  the  same:  and  far  bdt  sperdi  or 
debate   Id  either  house   they   shall   oot   be   questioned    In    any  < 

No  Senator  or  Representative  shall,  during  the  time  (or  wbldi  bt 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of  tht 
United  States,  which  ahall  have  been  created,  or  tl 
'Whereof  shall  have  been  iDcreased  during  such  time;  and  no  perns 
holding  any  otBce  under  tbe  United  States  shall  be  a  member  ot  eilhu 
bouse  during  his  continuance  In  office, 

Se<?,  7.^11  bills  for  raising  revenues  shall  orlBinate   In   tbe  { 
of  Representatives:  but  tbe  Senate  may  propose  or  concur  with  an 

Every  bill  which  shall  have  passed  the  House  of  RepreBentailfM 
end  tbe  Senate  shall,  before  It  becomes  a  law,  be  presented  t 
President  of  the  United  States:  If  he  approve  be  shell  sign  IL  bol 
It  not  he  shall  return  it,  with  his  objections,  to  that  boaae  in  whld  it 
shall  have  originated,  who  shall  enter  the  objections  at  large  on  thair 
Journal,  sjid  proceed  to  reconsider  II.  It  after  auch  reconsideration 
two-thirds  of  that  house  shall  agree  to  pass  the  bill,  1(  sball  ba  wbL 
togelher  with  the  objections,  to  (be  other  bouse,  by  which  tt  shall 
likewise  be  reconsidered,  and  If  actproved  b;  two>lblrds  ot  tttal 
It  shall  b«eome  a  taw.    But  in  all  esses  the  voles  oC  both  hovw 
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be  determlaed  by  yeas  and  nars,  and  the  □atnes  of  the  peraoQB  TOtlne 
for  Mid  aealnst  Ihj  bill  shall  be  entered  on  the  Journal  ol  eacli  house 
Tespectlvelr.  IF  any  bill  Bball  not  be  returned  b;  the  President  wltbla 
ten  da]rg  (Sundays  excepted)  after  It  Bball  have  been  presented  to 
him.  the  same  shall  be  a  law.  ]□  like 
ontess  the  CongresB  by  their 
which  case  It  shall  not  be  a  taw. 

Everj   order,   resolution,    or   vote   to 
Senate  and  the  House  or  Representatives 
a  question  o[  adjournmeol)   shall   be   prt 
the   United   States ;   and   before   the  same 


hltsh   the 

may  be  necessary 
□ted   to   the   Presl 


:cept  on 
shall   be 


approved  by  him,  or  being  disapproved  by  him,  shall  bo 
Lwo-thlrds  of  the  Senate  and  House  of  Representatives, 
the  rules  and   limitations  prescribed   In   the  case   of  a  bill. 

Sec,  S,  The  Coneress  shall  have  power  to  lay  and  cotlect  taxes, 
duDSB;'  llhpoBtE.  and  excises,  to  pay  the  debts  and  provide  for  the 
common  defence  and  general  welfare  of  the  United  States:  but  all 
duties,  Imposts,  aud  excises  shall  be  unlfornv  throushout  the  United 

To  borrow  money  on  the  credit  of  the  United  States; 

To  regulate  commerce  with  foreign  nations,  and  smoDg  the  several 
States,  and  with  the  Indian  tribes; 

To  establish  an  uniform  rule  of  oaturalizatlou,  and  uniform  laws 
on  the  aubiect  of  bankruptcies  throughout  the  United  Slates; 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and 
flx  Che  standard  of  weights  and  measures: 

To  provide  tor  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  tbe  United  States; 

To  establish  post-ofSces  and  post -roads. 

To  promote  the  progresE  of  science  and  useful  arts,  by  aecurlng  tor 
limited  times  to  authors  and  inventore  the  exclusive  right  to  their 
respectlTO  writings  and  dlacoverlaa: 

To  constitute  tribunals  inferior  to  the  Supreme  Court: 

To  define  and  punish  piracies  and  felonies  committed  On  th»  high 
seas,  and  otfcnces  against  the  law  of  nations. 

To  declare  war.  graut  letters  of  marque  aud  reprisal,  and  make 
rules  concerning  captures  on  land  and  water: 

To  raise  and  support  armies,  but  no  appropriation  of  money  to 
that  use  ahali  be  for  a  longer  term  than  two  years; 

To   provide  and   maintain   a   navy; 

To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces: 

To  provide  for  calling  forth  the  mliltia  to  execute  the  taws  o(  the 
Union,  suppress  insurrections,  and  repel  jnvasioDB; 

To  provide  for  organizing,  arming,  aud  disciplining  tbe  militia,  and 
for  Eovernlng  such  part  of  them  as  may  be  employed  In  the  servioe 
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of  the  United  8tate8»  resenrlng  to  the  States  respectiTely  the  appoln:- 
ment  of  the  officers  and  the  authority  of  training  tlie  militia  aeoord- 
ins  to  the  discipline  prescribed  by  Congress; 

To  exercise  exclusive  legislation  in  all  cases  whatsoeTer,  orcr  nek 
district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of  pir- 
tieular  States,  and  the  acceptance  of  Congrass*  become  the  seat  if 
the  Goyemment  of  the  United  States,  and  to  exercise  like  anthArtty 
over  all  places  purchased  by  the  consent  of  the  lesislatiire  of  tbe 
State  in  which  the  same  shall  be,  for  the  erection  of  forts,  magasines, 
arsenals,  dockyards,  and  other  needful  buildings;   and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrTlss 
into  execution  the  foregoing  powers,  and  all  other  powers  Tested  b? 
this  Ck>n8titution  in  the  government  of  the  United  States,  or  in  asy 
department  or  officer  thereof. 

8bC|.  a^  The  migration  or  importation  of  soch  persons  as  any  of  tke 
States  now  existing  shall  think  proper  to  admit,  shall  not  be  pro- 
hibited by  the  Congress  prior  to  the  year  one  thousand  eight  hnndicd 
and  eight,  but  a  tax  or  duty  may  be  imposed  on  snch  Importation,  10C 
exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  ssspeodid. 
unless  when  In  cases  of  rebellion  or  invasion  the  public  safety  tm 
require  it. 

No  bill  of  attainder  or  ex  past  facto  law  shall  be  passed. 

No  capitation,  or  other  direct  tax,  shall  be  laid,  unless  In  propor- 
tion to  the  census  of  enumeration  hereinbefore  directed  to  be  takea. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  State. 

No  preference  shall  be  given  by  any  regulation  of  oonunerce  er 
revenue  to  the  ports  of  one  State  over  those  of  another;  nor  skill 
vessels  bound  to,  or  from,  one  State  be  obliged  to  enter,  dear.  «r 
pay  duties  in  another. 

No  money  shall  be  drawn  from  the  treasury,  but  In  coaseqacset 
of  appropriations  made  by  law;  and  a  regular  statement  and  aeeoiBt 
of  the  receipts  and  the  expenditures  of  all  public  nwaey  shall  be 
published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States;  and  no 
person  holding  any  office  of  profit  or  trust  under  them  shall,  witboot 
the  COD  sent  of  Congress,  accept  of  any  present,  emolument,  oflloe.  <r 
title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state. 

Sep  •'Q^  No  State  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion; grant  letters  of  marque  or  reprisal;  coin  money;  emit  bills  of 
credit;  make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  lasr  Impair- 
ing the  obligation  of  contracts,  or  grant  any  title  of  nobility. 

No  State  shall,  without  the  consent  of  the  Congress,  lay  any  Is- 
posts  or  duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws;  and  the  net  produce  of  aD 
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duties  Bud  iQipnsls,  laid  bj  anf  SIdIp  on  Importa  or  eiporta.  shall 
be  for  the  uae  of  the  TreaBury  or  ihn  United  StftleB;  and  all  ■uch 
lawH  shatl  be  subject  to  (he  revlalon  and  control  of  the  ConBraaa. 

No  State  shall,  without  the  eouaent  of  the  Coagreaa,  lay  any  dutr 
of  toQnage.  keep  troops  or  ahlpa  of  war  In  time  of  peace,  enter  Into 
any  agreement  or  compact  w[th  aooCher  State,  or  with  a  (oreiKn 
power,  or  engage  In  war.  unieaa  actually  invaded,  or  In  auoh  Immi- 
nent danger  as  will  not  admit  of  delay. 

article:  II 

SBCTtov  1.  The  executive  power  ahall  be  veiled  In  a  President  ot 
the  United  States  of  America.  He  shall  hold  hla  office  durlDB  the 
term  of  four  years,  and.  together  with  the  Vice-President,  choaen  for 
the  BBm£  term,  be  elei^led  as  totlowa: 

Each  State  ehall  appoint,  in  auch  manner  as  the  leglslBture  thereof 
may  direct,  a  numJier  of  electors,  equal  to  the  whole  Dumber  of  Sena- 
tors and  RepreaeatBtlvea  to  which  tbe  State  may  be  entitled  In  the 
CongreHa;  but  no  Senator  or  Repreaentatlve,  or  person  holding  an 
office  of  trust  or  profit  under  the  United  States,  aball  be  appointed  an 

[The  electors  shall  meet  In  their  reapectlve  States,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabi- 
tant of  the  same  State  nith  themselves.  And  they  aball  make  a  Use 
of  all  the  persons  voted  for,  sad  of  Che  number  ot  votes  for  eaj^h; 
vhlcb  liat  they  shall  sign  and  certify,  and  tranHmit  sealed  to  the  Beat 
of  the  Qovernment  of  the  United  States,  directed  to  the  President 
of  the  Senate.  The  President  of  the  Senate  shall.  In  the  presence 
of  Ihe  Senate  and  the  Houbp  of  Reprcsentatlvea.  open  all  the  certlS- 
cates.  and  the  votes  shall  then  be  counted.  The  person  having  the 
greateat  Duml>er  of  votes  shall  be  the  Preaident.  if  such  number  be 
a  majority  ol  the  whole  number  o(  electors  appointed;  and  It  there 
be  more  than  one  who  have  auch  majority  and  bare  an  equal  num:ber 
ot  volea.  then  the  Houae  of  Representallves  shall  immediately  chooae 
by  ballot  one  of  them  for  President:  and  11  na  person  have  a  mojor- 
llr,  then  from  the  Ave  hlgheat  on  the  list  the  said  House  shall  In 
like  manner  choose  tbe  Preaident.  But  in  choosing  the  Prealdeiit. 
the  votes  shall  be  taken  by  States,  the  representation  from  each  State 
having  one  vote;  a  quorum  tor  Ihia  purpose  shall  conaial  of  a  member 
or  members  from  two-thirds  of  the  States,  and  a  maJorltT  of  all  the 
Btstea  shall  be  neceaaary  to  a  choice,  f  In  every  case,  after  the 
choice  of  the  President,  tbe  person  having  the  greatest  number  of 
votes  ot  the  electors  ahali  be  the  Vice-Presldput:  but  If  there  sbouM 
o  or  more  who  have  equal  votes,  the  Senate  Rholl  cbiMSs 
from  them  by  ballot,  tbe  Vice- President,  I'N 
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The  CongreBB  majr  determine  the  time  o( 
the  dnj-  on  whlcb  the;  sball  gHve  their  votes:   vhlch  day  ■>taU  U  H* 
lame  throughout  the  United  Btates. 

Na  peraon  except  a  cBiural-boro  ci'Llien,  or  «  cltisea  a(  tbe  IFiiltri 
States  at  the  lime  of  the  adoption  ot  this  Conatltutloii.  ihiil  bt 
eligible  to  tie  ofOce  or  President;  neither  Hhall  any  person  be  ellcll<lt 
to  that  oSIce  who  shall  not  have  attalued  the  a^e  of  tblrty>ETe  jan, 
and  been  fourteen  years  a  resident  within  the  United  Slate*. 

In  case  of  the  romoval  of  the  Prealdent  from  oOlce.  or  ot  his  deUl 
resignation,  or  Inablllly  to  discharge  the  powers  and  duties  of  lit 
aaid  office,  the  earns  shall  devolve  on  Che  VI ue- President,  and  tbt 
Congreas  may  by  law  provide  for  the  case  ot  removal,  death,  nsicm- 
llon,  or  InabMlly.  both  of  the  President  or  Vice-President,  declar- 
ing what  officer  shall  thes  act  as  PreBldent.  and  Euch  officer  shall  m 
accordingly  until  the  disability  be  removed,  or  a  Prealdent  ahsU  b> 
elected. 

The  President  sball,  at  stated  times,  receive  for  hja  services  a  coii' 
pcQBatloa,  which  ehatl  neither  be  Increased  nor  diminished  dorlni  ll» 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  reccln 
within  that  period  any  other  emolument  from  the  Doited  States,  or  lOT 
of  them. 

Before  he  enter  on  the  execution  ot  his  offlce,  he  shall  t«ke  ths 
following  oath  or  affirmation: 

"1  do  solemnly  swear  (or  affirm)  that  I  will  falllirully  eiecute  ths 
office  of  President  ot  the  United  Stales,  and  will,  to  the  best  of  W 
ability,  preserve,  protect,  and  defend  the  Constitution  of  the  tInlHd 

Sdc.  2.  The  President  shall  be  commander-in-chief  of  the  Miny  ill 
navy  of  the  United  Slates,  and  of  tbu  mlUtia  of  the  aeveraJ  8tlW^ 
when  called  into  the  actual  service  of  the  United  States;  fas  oaf 
require  the  opinion.  In  vrrltloK,  of  the  principal  officer  In  each  of  tk* 
executive  departments,  upon  any  subject  relating  la  the  duties  ot  liM 
respective  offices,  and  he  shall  have  power  to  grant  reprieves  and  ptr- 
dons  for  offences  against  the  United  Slates,  except  in  cases  ot  Va- 
peacbment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  ot  lA* 
Senate,  to  make  treaties,  provided  two-thirds  of  the  Senatora  pnaiiit 
concur;  and  be  sball  nominate,  and  by  and  with  the  advice  sod  loa- 
sent  of  the  Senate,  shall  appoint  ambassadors,  other  public  mat- 
ters and  consuls,  judges  of  the  Supreme  Court,  and  all  other  olBccn 
ot  the  United  States,  whose  appointments  are  not  herein  otberwM 
provided  tor,  and  which  shall  be  established  by  law;  but  the 
nay  by  law  vest  the  appointmcDl  of  sucb  Inferior  oOcera,  as  I 
think  priver.  In  the  President  alone.  In  the  courts  «t  laws,  or  tft 
heads  ot  departments. 

The  President  shall  have  power  to  Oil  up  all  vacancies  tb&l  mtf  t 
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t  which 


pen  during  ihe  recess  o!  the  Senate,  by  grant Ing  eo 
shall  expire  at  tbe  end  o(  their  neit  sesaion. 

Sec,  3.  He  shall  from  time  to  time  give  Co  the  CongreBB  intorma- 
tloD  or  the  alBlc  of  tbe  Union,  and  recommend  to  their  eonalderatloQ 
Euch  measures  as  he  shall  judge  necessarj'  and  expedient;  he  may,  oq 
eilraordlnary  occasions,  convene  both  houses,  or  eitber  of  them. 
and  in  case  o!  dlsaerccmenl  between  them,  with  respect  to  the  time 
of  adjournment,  be  may  adjouro  them  to  such  time  as  he  shall 
think  proper;  he  shall  receive  ambasBadors  and  other  public  ministers; 
he  Hhall  take  care  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  offlcers  ot  the  United  States. 

SBC.  1.  The  Presldenl.  Vice-President,  and  all  civil  ofBcera  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for.  and 
conviction  of,  treason,  bribery,  or  other  high  crimes  and  mlsdemean- 


ARTICLE   in 


Section  1.  The  Judicial  power 
ia  one  Supreme  Court,  and  in  a 
may  from  time  to  time  ordain  i 
the  Supreme  and  inferior  courts, 
behaviour,  and  shall,  at  stated 
compeusatlon,  which  shall  not  be 


il  the  United  States  shall  be  vested 
ich  Inferior  courts  as  tbe  Congress 
ind  estHbllsh.     The  judges,   both   of 

shall  bold  their  onces  during  good 
timea,   receive   tor  their   services   a 

diminished  during  their  continuance 


Sec.  2.  Tbe  judicial  power  shall  extend  to  all  cases.  In  law  and 
equity,  arlslne  under  this  Constitution,  the  laws  of  tbe  United  States, 
and  traaties  made,  or  which  shall  be  made,  under  their  authority:  to 
all  cases  affecting  ambaasadors.  other  public  ministers,  and  consuls; 
to  all  Cttae3.j>taasifrntty  and  maritime  Jurisdiction;  to  controverstes 
to  whrihthe  UnlloS' "States  shall  be  a  party;  to  controversies  be- 
tween.two  or  more  Stales;  between  a  Staje  and  citizens  of  another 
State;  Jiatweeii  cltliens  of  dlfterent  States — between  citizens  ot  the 
same  Stile  claiming  lands  under  grants  of  different  States,  and 
between  a  State,  or  the  citizens  thereof,  and  foreign  states,  citizens, 
or  subjects. 

In  ail  cases  affecting  ambasaadors.  other  public  mittlstera  and  con- 
suls, and  those  In  which  a  State  shall  be  a  party,  tbe  Supreme  Court 
shall  have  original  jurisdiction.  In  all  the  other  cases  before  men- 
tioned, tht  Supreme  Courts  shall  have  appellate  jurisdiction,  both  aa  to 
law  and  fact,  with  such  exception,  and  under  such  regulattoiu  as  ths 
Congress  Eball  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be 
by  jury:  and  such  trial  shall  be  held  In  the  Slate  where  the  said 
crimes  shall  have  been  committed;  but  when  not  committed  within 
any  State,  tbe  trial  shall  be  at  such  place  or  places  aa  ths  Congreis 
may  by  law  have  directed. 
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Sbc.  8.  Tremson  against  the  United  States  slHdl  oonsitt  only  it 
levylne:  war  against  them,  or  in  adhering  to  their  enemies.  gHnu 
them  aid  and  comfort.  No  person  shall  be  con-rlcted  of  treason  as- 
less  on  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  ei 
confession  in  open  court. 

The  Congress  shall  have  power  to  declare  the  punishment  of  treswB. 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  for- 
feiture except  during  the  life  of  the  person  attainted. 

ARTICLE  IV 

Suction  1.  Full  faith  and  credit  shall  be  given  in  each  State  to  thi 
public  acts,  records,  and  Judicial  proceedings  of  every  other  State. 
And  the  Congress  may  by  general  laws  prescribe  the  maimer  in  which 
such  acts,  records,  and  proceedings  shall  be  proved,  and  the  effect 
thereof. 

Sex;.  2.  The  citizens  of  each  state  shall  be  entitled  to  all  pririlegei 
and  immunities  of  citizens  in  the  several  States. 

A  person  charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  found  in  another  State,  shsU. 
on  demand  of  the  executive  authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  bavins  jurisdiction  of 
the  crime. 

No  person  held  to  service  ot  labour  in  any  State,  tmder  the  laws 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labour,  but 
shall  be  delivered  up  on  claim  of  the  party  to  whom  such  service  or 
labour  may  be  due. 

Sec.  3.  New  States  may  be  admitted  by  the  Congress  into  thii 
Union;  but  no  new  State  shall  be  formed  or  erected  within  the 
Jurisdiction  of  any  other  State;  nor  any  State  be  formed  by  the 
Junction  of  two  or  more  States,  or  parts  of  States,  without  the 
consent  of  the  legislatures  of  the  States  concerned  as  well  as  of 
the   Congress. 

The  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States;  and  nothing  in  this  Constitution  i 
be  so  construed  as  to  prejudice  any  claims  of  the  United  States,  c 
any  particular  State. 

Sec.  4.  The  United  States  shall   guarantee  to  every   State   in  ' 
Union  a  republican  form  of  government,  and  shall  protect  each  of  t 
against  invasion;   and  on   application   of  the   legislature,   or   of 
executive  (when  the  legislature  cannot  be  convened),  against  dom 
violence. 
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ARTICLE  V 


The   Congress,   whenever   two-thirds   of  both   houses   shal 
necessary,  shall  propose  amendments  to  tbis  Canstttutlon, 
application   of   the   le^lslatnres   ol   cwo-thtrds   of   the   sever 
Bball  call  a   convt 
case,   shall    be   va 
Constitution,   wbe 
the  several  States 


□□  the 

he  several  States, 
or  proposing  amendments,  which,  in  either 
all  Interns  and  purposes,  as  part  of  this 
Bii  by  the  leBlslatures  of  three- fourths  of 
conyeatlons  In  three-fourths  thereof,  aa  the 
one  or  the  other  mode  o[  ratification  may  be  proposed  by  the  Con- 
gress: provided  that  no  amendments  which  may  be  made  prior  to  the 
year  one  thousand  eight  hundred  and  elgtit  shall  In  any  manner  affect 
Che  Qrst  and  fourth  clauses  In  the  ninth  section  of  the  Qrst  article: 
and  that  no  State,  without  Its  consent,  ahall  be  deprived  of  Its  equal 
sunrage  In  the  Senate, 


ARTICLE   VI 

All  debts  contracted  snd  engagements  eotered  Into,  before  the 
adoption  of  this  Constttutloo,  shall  be  as  valid  against  the  United 
States  under  this  Constitution  as  under  the  Confederal  loo. 

This  (;oQBtltutlon,  and  tbe  laws  of  the  United  States  which  shall  be 
made  In  pursuance  thereof,  and  alt  ireatiea  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  Slates,  shall  be  the  supreme 
law  of  the  land;  sod  the  (udges  In 
any  thing  la  the  conslltutlon  or 
notwithstanding. 

Tbe  Senators  and  Rtprtsenlatlvi 
hers  of  the  several  State  leglslati 
officers,  both  of  tbe  United  Statt 
he  bound  by  oath  or  afflrmatlon 
DO   religious 


r  public  trust  under  the  Uplted  Slatei 


e  bound  thereby, 
i  of  any   Slate   to   the   coatrary 

efore  mentioned,  and  the  men- 
,  and  all  eiecutlve  and  Judicial 
□d  of  the  several  Stales,  shall 
Bupport  this  Constitution:  but 
required   as   a  qualifloalion   to   aay 


ARTICLE  VII 
The  ratlBcatlon  of  the  conventions  of  nine  States  shall  be  auOclent 
for  the  establlsbmeat  of  tbIs  CODstltutloD  between  tbe  States  so  rati- 
fying the  same. 

y  the  uDBnlmoua  consent  of  the  States  present,' 


presented.      Several    of   the   delegates    had 

t  concluded  Its  labours,  and  some  others 

used  to  sign.    In  all,  S5  delegates  had  been  appointed. 

Btlon  was  that  of  Delaware,  Dec.  7,  VIST;  the  ninth 
[lEtltutlOn  into  force)  that  of  New  Hampshire.  June 
that  of  Rhode  Island,  May  39,  1190. 
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the  Seventeenth  day  of  Septeml>er,  in  the  year  of  oar  Lord  17S7,  lad 
of  the  Independence  of  the  United  States  of  America  tho  Twelfth. 
In  Wttnesb  whereof  we  have  hereunto  subBcribed  our  namei. 

Go.  Wasjungton, 
Presidt.  and  Deputy  from  FirghuM. 

New  Hampshire —John  Langdon,  Nicholas  Gilmaxu  Mas8aehM$eU$- 
Nathaniel  Gorham«  Rufus  King.  Connecticut— Wm.  SamL  Johnioa, 
Roger  Sherman.  New  TorA;— Alexander  Hamilton.  New  Jersejf—WBL 
Livingston,  Wm.  Patterson,  David  Brearley,  Jona.  Dayton.  Penrnti^ 
vania—B.  Franklin,  Thos.  Fitzsimons,  Thomas  Mifflin,  Jared  Ingenoil. 
Robt.  Morris,  James  Wilson,  Geo.  Clymer,  Gouv.  Morris.  Delawan- 
Geo.  Read,  Richard  Bassett,  Gunning  Bedford,  Jun.,  Jaoo.  BrocnD^ 
•John  Dickinson.  Maryland — James  M'Henry,  Dan.  CSarroII,  Dan. 
Jenifer,  of  St.  Thomas.  Fir^nta— John  Blair,  Jamea  Madiaon,  Jn. 
North  Carolina— Wm,  Blount,  Hugh  Williamson,  Rich'd  DobiM  Speight 
SotUh  Carolina— J.  Rutledge,  Charles  Pinckney,  Charlea  Gotesworth 
Plnckney,  Pierce  Butler.    G^or^a— William  Few,  Abr.  Baldwin. 

Attest:  WILLIAM  Jackson,  Secretan- 


Articles  in  addition  to,  and  amendment  of,  the  ConetittUion  €tf  the  Umtei 
States  of  America,  proposed  by  Congress,  and  rati/Sed  by  the  Legisla- 
tures of  the  several  States,  pursuant  to  the  fifth  Article  <if  the  origiMal 
Constitution. 

ARTICLE  I* 

Congress  shall  make  no  law  respecting  an  establiahment  of  rellgioi, 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of 
speech  or  of  the  press;  or  the  right  of  the  people  peaceably  to  is- 
semble,  and  to  petition  the  Government  for  a  redress  of 


ARTICLE  n 

A  well-regulated  militia  being  necessary  to  the  aecurity  of  a  free 
state,  the  right  of  the  people  to  keep  and  bear  arma  shall  not  be 
infringed. 

ARTICLE  III 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  houae,  with- 
out the  consent  of  the  owner,  nor  in  the  time  of  war,  but  in  a  manner 
to  be  prescribed  by  law. 


^Anendmeii's  !•  -:  iit-lusive  were  proposed  by  Congresa  to  tlie  Legis- 
latures of  the  iStatL:-.  Sept.  26,  1789,  and  ratified  1789-91. 


CONSTITUTION  OP  THE  UNITED  STATES 
ARTICLB  IV 
Tbe  rlsht  of  iha  people  to  be  secure  ■□  their  persona,  houaes,  papera, 
and  effects,  against  unreaaonable  aearcbea  aod  selzurea.  sball  not  be 
violated,  and  do  warrants  shall  issue,  but  upoc  probable  cause,  aup- 
ported  by  cath  or  afflrmatioa,  and  particularly  descrlhing  tbe  piftce 
lo  be  searched,  and  the  person  or  tblnga  to  be  aelzed. 

ARTICLB  V 
Ko  peraon  shall  be  held  lo  anawer  for  a  caplt«.l.  or  otberwiae  In- 
famouB  crime,  unlssa  on  a  presentment  or  Indictment  of  a  grand 
jury,  except  In  cases  arising  In  the  land  or  naval  forces,  or  In  tbe 
mllltla,  nlien  in  actual  service  In  time  of  war  or  public  danger; 
nor  shall  any  person  be  subject  for  tbe  same  offence  lo  be  twice  put 
In  Jeopardy  of  life  or  limb;  nor  ehall  be  compelled  in  any  criminal 
caac  to  be  a  witness  againal  blmself.  nor  be  deprived  of  life,  liberty. 
or  property,  without  due  process  of  law;  nor  shall  private  property 
be  t^en  for  public  use,  without  iuat  compeasatloo. 

ARTICI-B   VI 

In  all  criminal  prosecutions,  the  accused  aball  enjoy  the  right  to  a 
Bpeedy  and  public  trial,  by  an  impartial  Jury  of  the  State  and  dis- 
trict wherein  the  crime  shall  have  been  committed,  which  district 
ataall  bave  been  previously  ascertained  by  law.  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation;  to  be  confronted  witb  the 
nltneaaes  against  him;  to  have  compulsory  process  for  obtalnlDg  wlt- 
nesaet  In  bis  favour,  and  lo  bave  tbe  assistance  of  counsel  for  hla 
defence. 

ARTICLB  VII 

In  anlts  at  eommon  law,  where  tbe  value  In  controversy  shall  exceed 
twenty  dollar*,  tbe  right  of  trial  by  jury  shall  be  preserved,  and  no 
tact  tried  by  a  Jury  shall  be  otberwiae  re-examined  In  any  court  of 
th»  United  Stalea  than  a(;£orjjlnc_to_the  rules  of  tbe  common  law." 

ARTICLB  VIII 


ARTICLB  IX 

itlen  of  the 
b«  eonatrued  ti 
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ARTICLE  X 

The  powers  not  delegated  to  the  United  States  hy  the  Oooftltntka, 
nor  prohibited  by  it  to  the  States,  are  reserved  to  the  States  r»> 
speotlvely,  or  to  the  people. 

ARTICLE   XI* 

The  judicial  power  of  the  United  States  shall  not  be  construed  ta 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  agaiait 
one  of  the  United  States  by  citizens  of  another  State,  or  by  dtlmf 
or  subjects  of  any  foreign  State. 

ARTICLE   Xir 

The  electors  shall  meet  in  their  respective  States,  and  vote  bf 
ballot  for  President  and  Vice-President,  one  of  whom  at  least  sliaU 
not  be  an  inhabitant  of  the  same  State  with  themselves;  they  shall 
name  in  their  baHots  the  person  voted  for  as  President,  and  in  dis- 
tinct ballots  the  person  voted  for  as  Vice-President,  and  they  shill 
make  distinct  lists  of  all  persons  voted  for  as  President,  and  of  til 
persons  voted  for  as  Vice-President,  and  of  the  number  of  votes  for 
each,  which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to 
the  seat  of  the  Government  of  the  United  States,  directed  to  the 
President  of  the  Senate;— The  President  of  the  Senate  shall,  in  the 
presence  of  the  Senate  and  House  of  Representatives,  open  all  the 
certificates,  and  the  votes  shall  then  be  counted; — The  person  having 
the  greatest  number  of  votes  for  President  shall  be  the  President, 
if  such  number  be  a  majority  of  the  whole  number  of  electors  ap- 
pointed; and  if  no  person  have  such  majority,  then  from  the  persons 
having  the  highest  numbers  not  exceeding  three  on  the  list  of  thoee 
voted  for  as  President,  the  House  of  Representatives  shall  chooee 
immediately,  by  ballot,  the  President.  But  in  choosing  the  Presi- 
dent, the  votes  shall  be  taken  by  States,  the  representation  from 
each  State  having  one  vote;  a  quorum  for  this  purpose  shall  eonsiit 
of  a  member  or  members  from  two-thirds  of  the  States,  and  a  major- 
ity of  all  the  States  shall  be  necessary  to  a  choice.  And  If  the  House 
of  Representatives  shall  not  choose  a  President  whenever  the  ri^^t  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next 
following,  then  the  Vice-President  shall  act  as  President,  as  in  the 
case  of  the  death  or  other  constitutional  disability  of  the  President 

'Amendt.  XI  was  proposed  by  Congress  Sept.  5,  1794,  and  declared 
to  have  been  ratified  by  the  legislatures  of  the  three-fourths  of  the 
States,  Jan.  8,  1798. 

*Amendt.  XII  was  proposed  by  Congress  Dec.  12,  1803,  and  declared 
to  have  been  ratified  Sept.  25,  1804. 
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Tfil 


Tha  person  having  tbe  greatest  number  o 
■hsll  be  the  Vice-President,  If  Hittb  aumber  ! 
number  □[  electors  appointed,  and  if  no  per 
from  Ebe  two  blghest  numbers  on  the  list  tt 
Vice-President;  a  quorum  for  the  purpose  s 


■otoB  aa  Vlce-Preaident 
ft  laajorlty  of  the  whole 

I  have  a  majorltf,  then 
Senate  shall  choose  the 

II  consist  of  two- thirds 


SIKTTION     I 


States 


ARTICLE    Xlir 

Suction  l.  Neither  ataverr  nor  Involunuirr  serTltude,  except  as  a 
punishment  for  crime  whereof  the  partr  shall  bare  been  duly  eon- 
Tlctei],  shftU  exist  with  In  tbe  United  States,  or  any  place  subject 
to  their  Jurisdiction. 

SBC.  2.  Congress  shall  have  power  to  enforce  tlila  article  by  ap- 
propriate iBglBlfttlon. 

ARTICLE    XIV" 

1  persons  bonj  or  oaturalUed  In  the  United  Btatea, 
the  jurisdiction  thereat,  are  citlieni  of  the  United 
1  Bad  of  the  State  wherein  the;  reside.  No  State  shall  make 
or  enforce  any  law  which  shall  abridge  tbe  privileges  or  immunities 
□r  citizens  of  tbe  United  States;  nor  shall  any  State  deprive  any  per- 
son of  life,  liberty,  or  property,  wilhoul  due  process  of  law;  nor 
deny   to   any   person   within   Its   JurlsdlctloQ   the   equal   protection   of 

Sec.  i.  Representatives  sball  be  apportioned  among  tbe  Beverftl 
States  according  to  their  respective  numbers,  counting  the  whole 
number  of  persons  In  each  State,  excluding  Indians  not  taxed.  But 
when  tbe  right  to  vote  at  any  election  lor  tbe  choice  ot  electors  for 
President  and  Vice-President  of  the  United  States.  Representatives 
In  Coogreas.  the  executive  and  Judicial  oracers  of  the  State,  or  tbe 
members  ot  the  legislature  thereof.  Is  denied  to  any  of  the  male 
tuhabUants  ol  such  Slate,  being  twenty-one  years  of  age,  and  cltliens 
ot  ihe  United  States,  or  In  any  way  abridged,  except  tor  participation 
In  rebellion,  or  other  crime,  the  basts  of  representation  therein  shall 
\ie  reduced  Id  tbe  proportion  which  the  number  ot  such  male  cltltena 
Bhall  bear  to  tbe  nbole  number  ot  male  citizens  twenty-one  years  ot 
age  In  sucb  Stale. 


.  XIII  was  proposed  by  CoDgress  Feb.  1,  \SSb,  and  declared 

een  ratified  by  ZT  of  the  IE  States,   Dec.  IS.  I8«5. 

.  XIV  was  proposed  by  Congress  June  IC.  ISfiS.  and  declared 

een  ratlfled  by  30  ot  the  3G  Elates.  July  28,  ises. 


768  APPENDIX 

Sbc.  S.  No  person  shall  be  a  Senator  or  RepresentatiTe  In  CoDsr««. 
or  elector  of  President  and  Vice-President,  or  hold  any  offlce,  cml 
or  military,  under  the  United  States,  or  under  any  State,  who,  banac 
previously  taken  an  oath,  as  a  member  of  the  Congress,  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  State  legislature,  or  as  u 
executive  or  judicial  officer  of  any  State,  to  support  the  Constitutia 
of  the  United  States,  shall  have  engaged  in  insurrection  or  rebeUte 
against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof.  Bst 
Congress  may,  by  a  vote  of  two- thirds  of  each  House,  remove  soch  dif- 
ability. 

Sbc.  4.  The  validity  of  the  public  debt  of  the  United  States,  tc- 
thorized  by  law,  including  debts  incurred  for  payment  of  pensions  tai 
bounties  for  services  in  suppressing  insurrection  or  rebellion,  shall 
not  be  questioned.  But  neither  the  United  States  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrectioi 
or  rebellion  against  the  United  States,  or  any  claim  for  the  loss  or 
emancipation  of  any  slave;  but  all  such  debts,  obligations,  and  claim 
shall  be  held  illegal  and  void. 

Sbc.  5.  The  Congress  shall  have  power  to  Miforoe,  by  appropriau 
legislation,  the  provisions  of  this  article. 

ARTICLE   XV* 

Section  1.  The  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States  or  any  State  on  accouct 
of  race,  colour,  or  previous  condition  of  servitude. 

Sbc.  2.  The  Congress  shall  have  power  to  enforce  this  article  by 
appropriate  legislation. 

*Amendl>XV  was  proposed  by  Congress  Feb.  26,  iseo,  and  declared 
to  have  been  ratified  by  29  of  the  87  States,  March  90,  ijSTO. 


CONSTITUTION  OP  THE  STATE  OP  CALIFORNIA; 


Adopted  in  Conyention  at  Sacramento,  March  3,  a.  d.  1879;  submitted 
to  and  ratified  by  the  People.  May  7,  1879. 


PRBAMBLB  AND  DECLARATION  OF  RIGHTS 

PREAMBLE} 

Wb,  the  people  of  the  State  of  California,  grateful  to  Almighty  Qod 
for  our  freedom,  in  order  to  secure  and  perpetuate  its  blessings,  do 
establish  this  Constitution. 

ARTICLE  I 

DECLARATION  OF  RIQBTB 

SBcnoN  1.  All  men  are  by  nature  free  and  independent,  and  hare 
certain  inalienable  rights,  among  which  are  those  of  enjoying  and 
defending  life  and  liberty;  acquiring,  possessing,  and  protecting  prop- 
erty; and  pursuing  and  obtaining  safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people.  Government 
is  instituted  for  the  protection,  security,  and  benefit  of  the  people, 
and  they  have  the  right  to  alter  or  reform  the  same  whenever  the 
public  good  may  require  it. 

Sec.  3.  The  State  of  California  is  an  inseparable  part  of  the  Am- 
erican Union,  and  the  Constitution  of  the  United  States  is  the  su- 
preme law  of  the  land. 

Sec.  4.  The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  for  ever  be 
guaranteed  in  this  State;  and  no  person  shall  be  rendered  incompetent 
to  be  a  witness  or  Juror  on  account  of  his  opinions  on  matters  of 
religious  belief;  but  the  liberty  of  conscience  hereby  secured  shall  not 


^I  take  this  from  an  oflicial  edition  published  in  1887,  and  containing 
a  few  amendments  made  since  1879. 

For  a  reference  to  sonxe  of  the  more  remarkable  provisions,  see 
note  at  end. 
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be  so  conBtrued  be  Lo  exeuae  acts  of  licentiouraeas,  or  JosfKr  iMt- 

tlcee  iDconslEtent  with  the  peac«  or  the  aatetr  o(  the  State. 

Sec.  G.  The  prlTlleee  of  the  writ  oC  habeas  oorpua  shall  dM  h* 
suapeoded  unless  wtaeo.  In  case  of  rebellion  or  lavaaJoa,  the  pabUc 
Bafet;  may  require  the  suapenaloD. 

Sec.  S.  All  persooi  shall  be  MItsble  br  sufflc^IeDt  sureties  osIcK 
Tor  cftpltul  offencea  when  the  praof  !s  evident  or  the  presumption 
great.  Eicceslve  ball  shall  not  be  required,  nor  eiceaslve  Bitti 
Iniioged;  nor  ahnll  cruel  or  UDuaual  punlahinent  be  lofllcted.  Wlt- 
neases  ehall  not  be  UDrcasoQa.bIy  detslned,  nor  cocifllied  in  may  nea 
where   criminals  are  actually  Imprisoned. 

Sec.  T.  The  right  of  trial  by  ]urr  shall  be  secured  lo  all.  and  re- 
main Inviolate;  but  In  civil  actions  three-fourths  ol  the  Jury  m*/ 
render  a  verdict.  A  trial  by  jury  may  bs  waived  In  all  criminal  lasta, 
□ot  amounting:  to  felony,  by  the  consent  of  both  parties,  exprencd 
la  open  Court,  and  In  civil  actions  by  the  consent  of  the  partlM. 
eignlSed  In  such  manner  aa  may  ba  preacrlbed  fay  law.  tn  eftS 
actloQB.  and  cases  of  misdemeanor,  the  Jury  may  consist  ot  tval 
or  D[  any  numtier  less  than  twelve  upon  which  the  parties  ■ 
agree  In  open  Court. 

Sec.  B.  OfTenccB   heretofore    required    to   be    prosecuted    by    IbC 
men!  shall  be  proaecuted  by  lotormatlon.  after  eiaislnatlotl  and  « 
mltment   by    a    maglatrale.    or    by    Indictment,    with    or    without  • 
examlnatloQ  and  commitment,  as  may  be  prescribed  by  law.     A  gnaS 
Jury  shall  be  dranc  and  summoned  at  least  occe  a  year  In  each  eouatr 

Sec.  9.  Every  clllien  may  freely  apeak,  write,  and  publish  his  aentl- 
menta  on  all  subjects,  being  responsible  for  the  abuse  ot  that  rishi, 
and  no  law  ahall  be  passed  lo  restrain  or  abridge  the  liberty  at 
speech  or  of  the  preaa.  In  all  criminal  proaecutlona  tor  libels,  tba 
truth  may  be  given  In  cvldoDce  to  the  Jury;  and  If  It  shall  appear 
to  the  Jury  that  the  matter  charged  as  libellous  Is  true,  and  *u 
publlahed  with  good  motlvea.  and  for  Justlflable  euds.  the  party  shall 
be  acquitted;  and  the  Jury  ahall  bave  the  right  to  determine  Ih* 
law  and  the  fact.  Indlctmenta  found,  or  informations  laid,  for  pub- 
lication In  newspapers,  ahall  be  tried  In  the  county  where  lecli 
newapapera  have  their  publication  office,  or  In  the  county  where  tbi? 
party  alleged  to  be  libelled  resided  at  the  lime  of  the  alleged  pati- 
llcatlon,  unless  the  place  of  trial  sball  be  changed  for  good  cause. 

Bec.  10.  The  people  shall  have  the  right  lo  freely  assemble  to- 
gether to  consult  tor  the  common  good,  to  tnatruct  their  represent*- 
Uvea,  and  to  petition  the  Legislature  (or  redress  of  Krlevance*. 

Sec.  11.  All  laws  ot  a  general  nature  aball  have  a  unltarm  »pe(«- 

Scc.  12.  The  military  shall  be  subordinate  to  the  civil  power.  Nc 
standing  army  shall  bu  kept  up  by  this  Slate  in  time  ot  peace,  and  no 
soldier  shall,  In  time  ot  peace,  be  quartered  In  any  house  wilhoal  Iks 
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r  in  time  of  war,  except  In  the  □ 


COQBSDt  of   the   0 

Sac.  13,  Id  criminal  proseeutlODl.  In  ao;  court  whatever,  the  party 
accused  shall  hare  the  right  to  a  speedj'  and  public  trial;  to  have 
Lhe  procEBB  of  the  Court  to  compel  the  atteodance  ol  wltn^Baes  In  his 
behalf,  and  to  appear  and  defend.  In  person  and  with  counsel.  Nc 
person  Hhall  be  twice  put  In  Jeopardy  far  the  same  DSence;  nor  be 
compelled,  Id  any  criminal  case,  to  be  a  witness  against  hlnuelf;  nor 
be  depri»Bd  of  life,  liberty,  or  property  without  due  process  or 
I   LeslBlature   shall   have   power   to   provide   for   the   taking. 


scl,  ot  deposit  Ions 
IS  ot  homicide,  when 
im  inability  or  other 

r  damaged  tor  public 


in  the  presence  ot  the  party  accused  and  his 
of  wltnesseB  In  criminal  caaes,  other  than  ca 
(here  Is  reason  to  believe  that  the  witness.  1 
causes,  will  not  attend  at  the  trial. 

SBC.  14.  Private  property  shall  nal  be  taken 
use  wllbouc  Just  compensation  having  been  Drat  nwjle  to,  or  paid  Into 
Court  for,  the  owner,  and  no  right  ot  way  shall  be  appropriated  to 
ibe  uae  of  any  corporation  other  than  municipal  until  full  compensa- 
tion therefor  be  Qrst  made  Id  money  or  ascertained  and  paid  Into 
Court  tor  the  owner,  Irrespective  of  any  benefit  from  any  Impravemeot 
proposed  by  sucb  corporallaa,  which  compensatlan  sball  be  ascer- 
tained by  a  Jury,  unless  a  Jury  be  waived,  as  In  other  civil  cases  in  a 
Court  of  record,  as   sbalt  be  prescribed  by  taw. 

Sec.  IG.  No  person  shall  be  Imprisoned  for  deb-,  lo  any  civil  actloD, 
on  meane  or  final  process,  unless  in  case  of  fraud,  nor  In  civil  actions 
for  tarts,  except  In  cases  of  wilful  Injury  lo  person  or  property;  and 
no  person  shall  bo  Imprisoned  for  a  mllltla  One  In  time  ot  peace. 

Sec.  IG.  No  bin  of  attaloder,  ex  pus! /ado  law.  or  law  Impairing 
the  obligations  of  contracts,  shall  ever  be  passed. 

Sec.  n.  Foreigners  ot  the  white  race  or  of  African  descent,  eligible 
to  become  citizens  of  the  United  States  under  the  naturalization  laws 
thereof,  while  bona  ftde  residents  of  this  State,  sball  have  the  same 
rights  In  respect  to  the  acqulBltlon,  poBseesIon,  enjoyment,  Iraaa- 
mlsslon,  and  Inheritance  of  property  aa  native  born  citizens. 

Sec.  is.  Neither  slavery  nor  involuntary  servitude,  unless  tor  the 
punishment  ot  crime,  shall  ever  be  tolerated  In  this  State. 

Sec.  19.  The  right  ot  the  people  to  be  secured  In  their  persons. 
bouses,  papers,  and  efifects,  against  unreasonable  seizures  and 
searches,  stiall  not  be  violated;  and  no  warrant  shall  issue,  but  on 
probable  cause,  supported  by  oath  or  afBrmallon,  partlcularl]'  de- 
scribing the  place  to  be   searched  and   the  persons  and   tbinga  to  ba 

Sec,  iO,  Treason  against  the  State  sball  consist  only  in  levying 
war  against  it,  adhering  to  Ita  enemies,  or  giving  tbem  aid  and  com- 
fort. No  peraon  sball  be  convicted  of  treason  unless  on  the  evidence 
n  open  Court. 
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Sbc.  2L  No  special  prlTfleges  or  imnmnities  skall  ever  be  gnstil 
which  may  not  be  altered,  reroked,  or  repealed  I7  tkm  Lecfaiatire. 
nor  shall  any  citizen,  or  class  of  dtixeiis,  be  snuited  prfrflega  or 
inuniinities  which,  apon  the  same  terms,  shall  not  be  gnrnte^  la  all 
citixens. 

Sec.  22.  The  proriskms  of  this  Constltotlon  are  laeBdetory  lal 
prohibitory,  unless  by  express  words  they  are  dedared  to  be  oiher- 


Sec.  22.  This  enumeratioo  of  rights  shall  not  be  cuastrmed  to  im- 
pair or  deny  others  retained  by  the  people. 

Sec.  24.  No  property  qnalificatlon  shall  ever  be  regalred  liar  aiy 
persim  to  TOte  or  hold  ofllee. 


ARTICLB  n 

SIGHT   OF  BUTWRAOM 

Sacnoif  1.  Krery  natlre  male  citisen  of  the  Halted  States,  eieiy 
male  person  who  shall  haye  acquired  the  ri^ts  of  dtiaeBahip  ends 
or  by  Tirtne  of  the  treaty  of  Queretaro,  and  every  male  aatnralixel 
citisen  thereof,  who  shall  have  become  soch  ninety  days  prior  te  107 
election,  of  the  age  of  twenty-one  years,  who  shall  bare  been  a  resi- 
dent of  the  State  one  year  next  preceding  the  election,  and  of  the 
county  in  whidi  he  claims  his  vote  ninety  days,  and  in  the  electioB 
precinct  thirty  days,  shall  be  entitled  to  TOte  at  all  elections  whiek 
are  now  or  may  hereafter  be  anthorlzed  by  law;  promded,  no  natlre 
of  China,  no  idiot,  insane  person,  or  person  eoarlcted  of  any  iafs- 
mons  crime,  and  no  person  hereafter  conTicted  of  the  rmbrnlammf 
or  misappropriation  of  public  money,  shall  ever  exerdae  the  prtri- 
lege  of  an  elector  in  this  State. 

Saa  2.  Electors  shall  in  all  cases,  exeept  treason,  felony,  or  liriart 
of  the  peace,  be  pririleged  from  arrest  on  the  days  of  election,  dnriag 
their  attendance  at  such  election,  going  to  and  returning  tbere- 
frouL 

Sbc.  2.  No  elector  shall  be  obliged  to  pertant  ■afiHi^  daty  on  tht 
day  of  election,  except  in  time  of  war  or  public  danger. 

Sbc.  4.  For  the  purpose  of  voting,  no  person  shall  be  deemed  to 
have  gained  or  lost  a  residence  by  reason  of  his  presence  or  ahoeBee 
while  employed  in  the  service  of  the  United  States,  aor  while  a- 
gaged  in  the  navigation  of  the  waters  of  this  State  or  of  the  United 
States,  or  of  the  his^  seas;  nor  while  a  student  at  any  seminary  of 
learning;  nor  while  kept  in  any  almshouse  or  other  asytnm,  at  puUie 
expense;  nor  while  confined  in  any  public  prison. 

Sec  S.  AU  elections  by  the  people  shaU  he  by  halloC 


r 
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DiaTKtHUTION 


Sbction  1.  Tte  powers  ot  Iho  GoTernment  ot  the  State  at  Cttllfar- 
nla  shall  he  divided  Inio  three  separate  depanmenls— the  legislative, 
cieculive.  and  Judicial:  and  no  person  charged  with  the  exercise  o( 
powers  properly  belonging  to  one  of  these  departments  shall  eierclse 
OBJ  tunctloDE  appertaining  to  either  of  (be  otbere,  except  as  in  this 
CaiiBtitutioa  eipresslr  directed  or  permitted. 

ARTICLE   IV 


Sbctton  1.  The  leglBlatlve  power  of  this  State  shall  be  vetted  la  a. 
Senate  and  Assembly,  which  shall  be  designated  the  Legislature  of  the 
Slate  or  Caittomla,  and  the  enncllng  clause  ot  every  law  shall  be  as 
follows:— "The  People  of  the  State  ot  C-allfornia.  represented  In  Sen. 
ate  and  ASBembly.  do  enact  as  follows." 

Sec.  3.  The  sessions  of  the  Legislature  shall  commence  at  twelve 
o'clock  M,  on  the  first  Monday  after  the  first  day  ot  January  next 
succeeding  the  election  of  its  members,  and,  after  the  election  held  in 
the  year  eighteen  hundred  and  eighty,  shall  be  biennial,  unless  the 
(5ovcrnor  aliall,  in  the  Inlerlm,  convene  the  Leigislatufe  by  proc!am»- 
tlon.  No  pay  shall  be  allowed  to  members  for  a  longer  time  than 
sixty  days,'  except  tor  the  Brst  session  after  the  adoption  of  this 
Constitution,  for  which  tbey  may  be  allowed  pay  far  one  hundred 
days.  And  no  blli  shall  be  Introduced  in  either  house  after  the  ei- 
pirallon  of  ninety  days  from  the  commencemenl  of  the  first  HCHSlon, 
□or  after  fifty  days  after  the  camnien cement  of  each  succeeding  session, 
without  the  consent  of  two- thirds  of  the  members  thereof. 

Sec.  3.  Members  of  the  Assembly  shall  be  elected  In  the  year 
eighteen  hundred  and  seventy-nine,  at  the  time  and  in  the  manner 
DOW  provided  by  law.  The  second  election  of  members  of  Che  Assem- 
bly, after  the  sdoption  ot  this  Constitution,  shall  be  on  the  first 
Tuesday  after  the  Brst  Monday  In  November,  eighteen  hundred  and 
eighty.  Thereafter  members  of  the  Assembly  shall  be  chosen  biennial- 
ly, and  their  term  of  olllee  shall  bo  two  years;  and  each  election  shall 
be  on  the  first  Tuesday  after  the  first  Monday  In  November,  uoless 
otherwise  ordered  by  the  Legislature. 

Sec.  4.  Senators  shall  be  chosen  tor  the  term  of  four  years,  at  the 
same  lime  and  places  as  members  of  the  Assembly,  and  no  penon 
shall  bo  a  member  ot  the  Senate  or  Assembly  wbo  has  not  beeo  a 

I  by  a  very  reoeot  amendment 
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citizen  and  inhabitant  of  the  State  three  yean,  and  of  the  district 
for  which  he  shall  be  chosen  one  year,  next  before  his  election. 

Ssc.  6.  The  Senate  shall  consist  of  forty  members,  and  the  Assembly 
of  eighty  members,  to  be  elected  by  districts,  numbered  as  herein- 
after provided.  The  seats  of  the  twenty  Senators  elected  in  the  jetr 
eighteen  hundred  and  eighty- two  from  the  odd  numbered  districts 
shall  be  vacated  at  the  expiration  of  the  second  year,  so  that  one- 
half  of  the  Senators  shall  be  elected  every  two  years;  provided^  that 
all  the  Senators  elected  at  the  first  election  under  this  Oon8titi[tio& 
shall  hold  oflice  for  the  term  of  three  years. 

Sbc.  6.  For  the  purpose  of  choosing  members  of  the  Lsgislatiire. 
the  State  shall  be  divided  into  forty  senatorial  and  eighty  assembly 
districts,  as  nearly  equal  in  population  as  may  be,  and  composed  of 
contiguous  territory,  to  be  called  senatorial  and  assembly  districts. 
Bach  senatorial  district  shall  choose  one  Senator,  and  each  assembly 
district  shall  choose  one  member  of  Assembly.  The  senatorial  dis- 
tricts shall  be  numbered  from  one  to  forty,  inclusive,  in  numerical  or- 
der, and  the  assembly  districts  shall  be  numbered  from  one  to 
eighty,  in  the  same  order,  conmiencing  at  the  northern  boundary 
of  the  State,  and  ending  at  the  southern  boundary  thereoL  In 
the  formation  of  such  districts  no  county,  or  city  and  coimty. 
shall  be  divided,  unless  it  contains  sufficient  population  within 
itself  to  form  two  or  more  districts,  nor  shall  a  part  of  any 
county,  or  of  any  city  and  county,  be  united  with  any  other 
county,  or  city  and  county,  in  forming  any  district.  The  census  taken 
under  the  direction  of  the  Congress  of  the  United  States  In  the  year 
one  thousand  eight  hundred  and  eighty,  and  every  ten  years  there- 
after, shall  be  the  basis  of  fixing  and  adjusting  the  legislative  dis- 
tricts; and  the  Legislature  shall,  at  its  first  session  after  each  cen- 
sus, adjust  such  districts  and  reapportion  the  representation  so  as  to 
preserve  them  as  near  equal  in  population  as  may  be.  But  in  making 
such  adjustment  no  persons  who  are  not  eligible  to  become  citisens 
of  the  United  States,  under  the  naturalisation  laws,  shall  be  counted 
as  forming  a  part  of  the  population  of  any  district.  Until  such  dis- 
tricting as  herein  provided  for  shall  be  made,  Sepators  and  Assembly- 
men shall  be  elected  by  the  districts  according  to  the  apportiomceni 
now  provided  for  by  law. 

Sbc.  7.  Each  house  shall  choose  its  officers,  and  Judge  ot  the  quali- 
fications, elections,  and  returns  of  its  members. 

Sac.  8.  A  majority  of  each  house  shall  constitute  a  quorum  to  do 
business,  but  a  smaller  number  may  adjourn  from  day  to  day,  and 
may  compel  the  attendance  of  absent  members  in  such  manner  and 
under  such  penalties  as  each  house  may  provide. 

Sbc.  9.  Each  house  shall  determine  the  rule  of  its  proceeding,  and 
may,  with  the  concurrence  of  two-thirds  of  all  its  members  elected, 
expel  a  member. 
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See.  10,  Bacli  house  Bbell  keep  a  Journal  □(  ita  procaedlOEa.  and 
publish  tbe  saino.  and  Ihe  yeas  and  nays  of  the  mcnibers  of  eitber 
bouse,  on  any  queatlan.  sball.  at  the  desire  o(  any  three  membera 
preseut,  be  entered  on  tbe  JoumaL 

Sec.  II.  Members  of  the  Lesislature  eball,  In  all  eases,  except  trea- 
•on,  felony,  and  bresob  of  the  pence,  be  prlvllrged  from  arrest,  and 
Bhall  not  be  subject  to  any  civil  process  during  the  eesBlon  of  tho 
Leglslalure.  nor  for  fltteen  days  next  before  the  commencement  and 
after  the  termjoatlon  or  each  session. 

Sec,  12,  When  vacancies  occur  In  either  house,  tbe  Governor,  or  the 
person  eiarclslng  the  tuncllona  of  the  GoTemor,  shall  Issue  writs  at 
election  to  fill  such  vacancies. 

Sec.  13,  The  doors  o(  eacb  house  shall  be  open,  except  on  aiicli 
oecasioD  as,  In  the  opinion  of  the  house,  may  require  secrecy. 

Sec.  14.  Neither  bouse  shall,  without  the  consent  at  the  other,  ad- 
journ for  mare  than  three  days,  nor  to  any  place  other  iLiui  that  In 
which  they  may  be  sitting.  Nor  shall  the  members  of  either  house 
draw   pay   for   any   receES   or   adjournment    for   a   longer   time   tban 

Sec.  15.  No  law  shall  be  pasaed  cicept  by  bill.  Nor  shall  any  bill 
bo  put  upon  Its  flnal  pnaaasc  until  the  same,  wltb  tbe  amendments 
Ibereto,  shall  have  been  printed  for  Che  use  of  the  members;  nor  shall 
any  bill  become  s  law  unless  tbe  same  be  read  on  three  several 
days  in  each  house,  udIces,  In  a  case  ot  urgency,  two-lhlrda  ot  thB 
bouse  where  such  bill  may  be  penillng  shall,  by  a  vote  o£  yeaa  and 
nays,  dispense  with  this  provision.  Any  bill  may  originate  In  either 
house,  but  may  be  nmenilecl  or  rejected  by  the  other;  and  oa  the 
final  passage  o(  all  bills  they  shall  be  read  at  leagth.  and  the 
vote  Rhall  be  by  yesa  and  nays  upon  each  bill  separately,  and  shall 
bs  entered  on  tbe  Journal,  and  no  bill  shall  beeome  a  law  without  the 
concurrence  of  a  majority  o(  the  members  elected   to  each  house. 

Sec.  16.  Every  hill  which  may  have  passed  the  Legislature  shall, 
before  It  becomes  a  law.  bo  presented  to  the  Governor.  I(  bo  ap- 
prove It.  he  shall  dgn  It;  but  If  not,  he  shall  return  It,  with  blE  ob- 
jections, to  the  bouse  in  which  11  originated,  which  shnl!  enter  such  ob- 
jections upon  the  Journal  and  proceed  to  reconsider  It.  If,  after 
sncb  reeonslderatlon.  It  again  pass  both  houses,  by  yeas  and  nays, 
two-thirds  of  the  membera  elected  to  each  house  voting  therefor,  It 
■hall  become  a  law.  not  withstanding  tbe  Governor's  objections.  It 
»ny  bill  shall  not  be  returned  within  ten  days  aficr  It  shall  have 
been  presented  to  him  (Sundays  excepted),  the  same  shall  beconio 
a  law  Id  like  manner  as  It  be  had  signed  ll.  unless  the  Legislature, 
by  adjournment,  prevents  such  return.  In  which  case  It  shall  not 
become  a  law.  unless  the  Governor,  v.ithln  icn  days  after  such  ad- 
journment (Sundays  excepiefl).  shall  sign  and  deposit  the  soma  in  the 
SOce  ot  the  Secreury  of  Stale,  in  which  case  It  Bhall  became  ft  law 
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tn  like  manner  as  if  it  had  been  signed  by  him  before  sdjoammmt 
If  any  bill  presetited  to  the  Governor  contains  several  items  of  ap- 
propriation of  money,  he  may  object  to  one  or  more  items,  while 
approving  other  portions  of  the  bilL  In  such  case  he  shall  append  to 
the  bill,  at  the  time  of  signing  it,  a  statement  of  the  items  to  which 
he  objects,  and  the  reasons  therefcM*,  and  the  appropriations  so  ob- 
jected to  shall  not  take  effect  unless  passed  over  the  Governor's  veto, 
as  hereinbefore  provided.  If  the  Legislature  be  in  session,  the  Gov- 
ernor shall  transmit  to  the  house  in  which  the  bill  originated,  a  cop7 
of  such  statement,  and  the  items  so  objected  to  shall  be  separately 
reconsidered  in  the  same  manner  as  bills  which  have  been  disap- 
proved by  the  Governor. 

Sbc.  17.  The  Assembly  shall  have  the  sole  power  of  impeachment, 
and  all  impeachments  shall  be  tried  by  the  Senate.  When  sitting  for 
that  purpose,  the  Senators  shall  be  upon  oath  or  affirmation,  and  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of 
the  members  elected. 

Sec.  18.  The  Governor,  Lieutenant-Governor,  Secretary  of  State, 
Controller,  Treasurer,  Attorney-General,  Surveyor-General,  Chief  Jus- 
tice and  Associate  Justices  of  the  Supreme  Court,  and  Judg:es  of  the 
Superior  Courts,  shall  be  liable  to  impeachment  for  any  misdemeanor 
in  office;  but  Judgment  in  such  cases  shall  extend  only  to  removal 
from  office,  and  disqualification  to  hold  any  office  of  hcmour.  trust, 
or  profit  under  the  State;  but  the  party  convicted  or  acquitted  shall 
nevertheless  be  liable  to  indictment,  trial,  and  punishment,  accord- 
ing to  law.  All  other  civil  officers  shall  be  tried  for  misdemeanour  in 
office  in  such  manner  as  the  Legislature  may  provide. 

Sflic.  19.  No  Senator  or  member  of  Assembly  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be  appointed  to  any  civil  office 
of  profit  under  this  State  which  shall  have  been  created,  or  the  emolu- 
ments of  which  have  been  increased,  during  such  term,  except  sudi 
offices  as  may  be  filled  by  election  by  the  people. 

Sec.  20.  No  person  holding  any  lucrative  office  under  the  United 
States,  or  any  other  power,  shall  be  eligible  to  any  civil  office 
of  profit  under  this  State;  providedt  that  officers  in  the  militia,  who 
receive  no  annual  salary,  local  officers,  or  Postmasters  vrhose  com- 
pensation does  not  exceed  five  hundred  dollars  per  annum,  shall  not 
be  deemed  to  hold  lucrative  offices. 

Sec.  21.  No  person  convicted  of  the  embezzlement  or  defalcation 
of  the  public  funds  of  the  United  States,  or  of  any  State,  or  of  any 
county  or  municipality  therein,  shall  ever  be  eligible  to  any  office 
of  honour,  trust,  or  profit  under  this  State,  and  the  Legislature  shall 
provide,  by  law,  fcr  the  punishment  6f  embezzlement  or  defalcation 
as  a  felony. 

Sec.  22.  No  money  shall  be  drawn  from  the  treasury  but  in  oonse- 
ifuence  of  appropriations  made  by  law,  and  upon  warrants  duly  drawn 
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thereon  by  the  Controller;  and  ao  money  ehall 
or  drawn  from  Che  State  Treasury  for  the  us 
corporation,  asBO elation,  aeylum.  haspltsl.  or  i 
not  under  the  excluelre  management  and  conlr 
Stale  loBtlCutlon,  nor  shall  any  grant 
be  made  thereto  by  the  State:  provided,  that 
coniained  In  this  or 


r  be  appropriated 


other    iDBtUutlon 

t  the  State   oa  a 

ot  property   ever 

IthstandlQg  any  tb  lug 


r  section  of  this  Constitution,  the  LeglS' 
lature  shall  have  the  power  (o  grant  aid  to  institutions  conducted 
for  the  support  and  maintenance  o(  minor  orphans  or  half  orphans, 
or  abandoned  children,  or  aged  persons  In  Indigent  clrcumBtanceH— 
HUch  aid  to  be  granted  by  a  uniform  rule  and  proportioned  to  the 
miniber  of  Inmalea  ot  euch  respective  InstttuUons;  provided  further, 
that  the  Stale  shall  have,  at  any  time,  the  right  to  Inquire  Into  the 
management  of  such  Inetitution;  prooided /urther,  (hat  whenever  any 
ccunty,  or  city  and  county,  or  city,  or  town,  ehall  provide  for  tha 
support  of  minor  orphans,  or  half  orphans,  or  abandoned  children,  or 
aged  persDDB  in  indlgeot  circumatanceB,  such  count]',  city  and  county, 
city,  or  town,  shall  be  entitled  to  receive  the  same  pro  rata  appro- 
priationa  as  may  be  granted  to  such  Institutions  under  church  or  other 
control.  An  accurate  statement  of  the  receipts  and  eipenditurea  ot 
public  moneys  shall  be  attached  and  publlehed  with  the  laws  at  every 
regular  Hesaion  ot  the  Legislature. 

SiJC.  23.  The  members  of  the  Legislature  shal!  receive  for  their 
services  a  per  diem  and  mileage,  to  be  fixed  by  law  and  paid  out  of 
the  public  treasury:  such  per  diem  shall  not  exceed  eight  dollars, 
and  such  mileage  shall  not  exceed  ten  cents  per  mile,  and  for  con- 
tingent expenacB  not  ex'ieeding  iwenly-flve  dollars  for  each  sesBioD. 
No  increase  in  compeQaaflon  or  mileage  shall  lake  effect  during  the 
term  for  which  the  members  of  either  house  shall  have  been  elected, 
and  Ihe  pay  of  no  attache  shall  he  Increased  after  he  Is  elected  or 
appointed. 

Sbc.  24.  Every  act  shall  embrace  but  one  subject,  which  subject 
shall  be  eipressed  Id  Its  title.  But  If  any  subject  shall  be  embraced 
In  an  act  which  shall  noL  be  eipresBed  in  its  title,  such  Act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  expressed  In  Its  title. 
No  law  shall  be  revised  or  amended  by  reference  to  its  title:  but  In 
such  case  the  Act  revised  or  section  amended  shall  be  re-enacted 
and  published  at  length  a£  revised  or  amended:  and  all  taws  of  the 
State  of  California,  and  all  official  writings,  and  the  executive.  legis- 
lative, and  Judicial  proceedings  shall  be  conducted,  preserved,  and 
published  la  no  other  than  the  English  language. 

SBC.  2G.  The  Legislature  shall  not  pass  local  or  special  laws  In  any 
of  the  following  enumerated  cases,  that  Is  to  say: — 

First — Regulating  the  Jurisdiction  and  duties  ot  Justices  of  the 
Peace,  Police  Judges,  and  of  Constables. 

Second— For  the  punlebment  of  crimes  and  miademeanours. 
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Third — ^Regulatins  the  practice  of  courts  of  JuAtice. 

Fourth — ^Providing  for  changing  the  venue  in  civil  or  erimlaal  ae- 
tiona. 

Fifth— Granting  divorces. 

Sixth — Clianging  the  names  of  persons  or  places. 

Seventh — Authorizing  the  laying  out,  oi>ening;  altering,  maintala- 
Ing,  or  vacating  roads,  highways,  streets,  alleys,  town  plots,  parts. 
cemeteries,  graveyards,  or  public  grounds  not  owned  by  tlie  State 

Eighth — Summoning  and  impaneling  grand  and  petit  juries,  and 
providing  for  their  compensation. 

Ninth — ^Regulating  county  and  township  business,  or  the  election  of 
county  or  township  officers. 

Tenth — ^For  the  assessment  or  collection  of  taxes. 

Elevenths-Providing  for  conducting  elections,  or  designating  tbe 
places  of  voting,  except  on  the  organization  of  new  counties. 

Twelfth — ^AtTecting  estates  of  deceased  persons,  minors,  or  other 
persons  under  legal  disabilities. 

Thirteenth— Extending  the  time  for  the  collection  of  taxes. 

Fourteenth — Giving  eCTect  to  invalid  deeds,  wills,  or  other  Instn- 
ments. 

Fifteenth-^Refunding  money  paid  into  the  State  Treasury. 

Sixteenth — Releasing,  or  extinguishing,  in  whole  or  in  part,  the 
indebtedness,  liability,  or  obligation  of  any  cori)oration  or  person 
to  this  State,  or  to  any  municipal  corporation  therein. 

Seventeenth — Declaring  any  person  of  age,  or  authorizing  any  minor 
to  sell,  lease,  or  encumber  his  or  her  proi>erty. 

Eighteenth — Legalizing,  except  as  against  the  State,  the  vnautbor- 
ized  or  invalid  act  of  any  officer. 

Nineteenth — Granting  to  any  corporation,  association,  or  Individual 
any  special  or  exclusive  right,  privilege,  or  immunity. 

Twentieth— Exempting  property  from  taxation. 

Twenty-first— Changing  county  seats. 

Twenty-second — ^Restoring  to  citizenship  persons  convicted  of  in- 
famous crimes. 

Twenty-third— Regulating  the  rate  of  interest  on  money. 

Twenty-fourth— Authorizing:  the  creation,  extension,  or  impairing  of 
liens. 

Twenty-fifth— Ohart^lng  or  licensing  ferries,  bridges,  or  roads. 

Twenty-sixth— Remitting  fines,  penalties,  or  forfeitures. 

Twenty-seventh — Providing  for  the  management  of  common  schools. 

Twenty-eighth — Creating  offices,  or  prescribing  the  powers  and 
duties  of  officers  in  counties,  cities,  cities  and  counties,  township, 
election,  or  school  districts. 

Twenty-ninth— Affecting  the  fees  or  salary  of  any  officer. 

Thirtieth — Changing  the  law  of  descent  or  succession. 

Thirty-first— Authorizing  the  adoption  or   legitimation  of   childrea. 
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Tliirty-Becond— For  limltallon  ol 

Thirty- third— m  all  other  caws 
appUcBble. 

Shc.  2S.  The  LegiHlature  shall  have  no  power  to  authorlie  totterlea 
or  Klft  enterprlaeK  for  aaj  purpose,  and  shall  pass  laws  to  prohlbU 
the  sale  Id  thia  State  of  lottery  or  gifl  enterprlBe  lloketa,  or  tloketa 
In  any  achenie  In  the  OHlure  ot  s  loUery.  The  Legislature  shall  pass 
lawH  to  regulate  or  prohibit  the  buying  and  selllns  of  the  Bharea  o^ 
.tbe  capital  stock  ot  carporatloos  In  any  stock  board,  stock  exchange, 
or  atock  market  under  tbe  control  or  any  association.  All  contracts 
(or  the  sale  ot  shares  of  tbe  capital  slock  ot  any  corporation  or  as- 
aoclatlon,  on  margin,  or  to  be  delivered  at  a  future  day.  shall  be 
'void,  and  any  money  paid  on  such  contracts  may  be  recovered  by  tbe 
party  paying  It  by  suit  In  any  Court  of  competent  Jurisdiction. 

Sbc,  27.  When  a  congTcselanal  district  Eball  be  composed  of  tva  or 
more  CDuntles.  It  ahall  not  be  separated  by  any  coimly  belonging 
to  another  district.  No  county,  or  city  and  county,  shall  be  divided 
in  forming  a  con^easlonal  district  so  as  to  attach  one  portloo  of  a 
county,  or  city  and  county,  to  anotber  county,  or  city  and  county, 
except  In  cseph  where  cue  county,  or  city  and  county,  baa  more  popu* 
latlon  than  the  ratio  required  tor  one  or  more  CoDgressraeD ;  but  the 
Legislature  may  divide  any  county,  or  city  and  county.  Into  aa 
many  congreselonal  dlstrlctB  as  It  may  be  entitled  to  by  law.  Any 
county,  or  city  and  county,  containing  a  pnputatlon  greBter  than  the 
number  required  for  one  congreaalonal  dlatrlct.  shall  be  formed  Into 
one  or  more  congressional  diatrlcta,  according  to  the  population 
thereof,  and  any  residue,  after  forming  such  district  or  dlatrlcta.  aball 
be  attached  by  compact  adjoining  assembly  districts,  to  a  contiguous 
county  or  counties,  and  form  a  congreaalonal  district.  In  dividing 
a  county,  or  city  and  county.  Into  eongresslonal  districts,  no  assembly 
district  Bball  be  divided  so  as  to  form  a  part  of  more  than  one 
congresHlonal  district,  and  every  auch  congressional  district  shall  be 
compoaed    of   compact    cootlguous   aiaembly   districts. 

Sec;.  28,  Id  all  elections  hy  the  Legislature  the  members  thereof 
cball  vote   viea  voce,  and  the  votea  aball  be  entered  on  the  Journal. 

Snc.  29.  Tlie  general  approprlallDo  bill  shall  contain  uo  Item  or 
Items  ot  appropriation  other  than  sucb  as  are  recjuired  to  pay  the 
ealarlea  of  the  Stale  officers,  and  cxpenaes  ot  the  government,  and 
of  the  iDSlltutlona  under  the  excluBlve  control  and  management  of 
I  lie  State, 

SBC.  30.  Neither  the  Legislature,  nor  noy  county,  city  and  county. 
townahlp,  school  district,  or  other  municipal  corporation,  sbsll  ever 
make  an  appropriation,  or  pay  from  any  public  fund  whatever,  or 
grant  anything  to  or  In  aid  of  any  rellgloua  aecl,  church,  creed,  or 
sectarian  purpose,  or  help  to  support  or  sustain  any  achool.  college, 
university,  hospltsl,  or  other  Institution  controlled  by  any  religious 
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creed,  cburch.  or  Bectarlan  denomlnaUcm  vhatever;  nor  Bball  utr  cns! 
or  donation  of  perBonal  property  or  real  estate  ever  be  mada  by  <1» 
State,  or  any  cUy,  city  and  county,  town,  or  other  mimlclpol  Mirpon- 
ttoD.  (or  any  religious  creed,  church,  or  sectarian  purpOBe  whiMTir. 
pramded,  that  nothing  !□  thia  section  shall  prevent  the  LfKlBlatin* 
ETantlng  aid  purHUBnt  to  section  twenty-two  o(  thla  article. 

Sec.  31.  The  Legislature  nhall  have  no  powar  to  give  or  to  len 
to  authorise  the  giving  or  lending  of  the  credit  of  the  Stale,  • 
any  county,  city  and  county,  city,  township,  or  other  pollllcet 
poradon   or  suhdlvlalon  of   the   State   now  exlBllng,   or   that   ou 


r  eEtabllshed,  In  aid  of 
poralion,  whether  municipal  oi 
thereof,  !□  aoy  manoer  whatev 
of  any  Individual,  aasoctatloa. 
ever;  nor  shall  It  have  power  to 
ing  of  any   gift,    or  any  public   r 


nathlng  In  this  Hi 
Buant    to   section 


ny  peraoD.  ass  o  eta  Mod,  c 
nise.  or  !o  pledge  the  credll 
the  pay  meat  of  tlie  IlabllJU« 
a1  or  other  corporation  *li»t- 

iny  gift,  or  autliorlie  the  Boi 
or  thing  of  value,  to  any  li 
orporatloo  whatever;  providtd,  tial 
Ion  shall  prevent  the  Iieglslature  granting  aid  pur- 
venLy-two  of  this  article;  and  It  aball  no' 
the  Statp,  or  any  political  HUbdtvIslon  tlierect.  (° 
,  or  to  become  a  stockholder  In  any   coiniorBllnti 


fower  to  autho 
Hub  scribe  for  s 
whatever. 

Sec.  3Z.  The  Legialaturs  shall  have  oo  power  to  grant,  or  authorlK 
any  county  or  municipal  authority  to  grant,  any  extra  compeoiatlOD 
or  allowance  to  any  public  olQoer,  agent,  aprvant.  or  contractor,  aflet 
Bervlce  has  been  rendered,  or  a  contract  has  been  entered  into  and 
performed,  In  whole  or  in  part,  nor  to  pay.  or  to  autboriie  the  pay- 
ment of,  any  claim  hereafter  created  against  the  State,  or  any  conaty 
or  municipality  of  the  State,  under  any  agreement  o)-  cootnut  nxtAf 
without  express  nutborlty  of  law:  and  all  aucb  unauthorized  agr*e- 
menlB  or  contracts  shall  be  null  and  void. 

Stic.  33.  The  Legislature  shall  pass  laws  for  the  regulation  and 
limitation  of  the  charges  for  services  performed  and  commodities  fur- 
nished by  telegraph  and  gas  corporations,  and  the  charges  by  oor- 
poralions  or  individuals  for  storage  and  wharfage,  In  which  there  li  a 
public  use;  and  where  laws  shall  provide  for  the  selection  of  MT 
person  or  oBloer  to  regulate  or  limit  such  rates,  no  person  or  offlcet 
shall  bo  selected  by  any  corporation  or  individual  interested  In  It* 
huslnesB  to  be  regulated,  end  no  person  shall  be  selected  who  Is  ac 
oBlcer  or  stockholder  In  any  such  corporation. 

Sec.  34.  No  bill  making  an  appropriation  Cor  money,  except  tbe 
general  appropriation  bill,  shall  contain  more  than  one  item  of  ap- 
propriation, and  that  for  one  single  and  certain  purpose  to  be  therein 
eipreased. 

Sex:.  35,  Any  person  who  seeks  to  influence  the  vote  of  i,  member 
of  the  Lagislature  by  bribery,  promise  of  reward,  Intlmldatloii,  arOT 
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other  dlBbrmeBi  means,  shall  be  guilty  or  lobbylns.  which  Is  hereby 
declared  a  felony;  and  It  shall  be  the  duty  of  the  LeglaUlure  to  pro- 
vide, by  law,  for  tbe  punlshmei^t  of  this  crime.  Any  member  of  the 
Legislature,  who  shall  be  Influenced  la  his  vote  or  action  upon  any 
matter  pending  before  the  Legislature  by  any  reward,  or  promiae  oi' 
future  reward,  shall  be  deemed  guilty  of  a  felony,  and  upon  convlc- 
tkin  thereof,  in  addition  to  such  punishment  as  may  be  provided  by 
law.  eball  be  dlBfrsnchlBed  and  for  ever  disqualified  from  holding  any 
office  of  public  trust.  Any  person  may  be  compelled  to  testify  in  ony 
lawful  Investigation  or  judicial  proceeding  agaiDHt  any  person  who 
may  be  charged  with  having  committed  the  oCfenca  of  bribery  or 
corrupt  solicitation,  or  with  having  been  Influenced  In  his  vote  or 
action,  as  a  metnber  of  the  Legislature,  by  reward,  or  promiae  of 
future  reward,  and  shall  not  be  permitted  to  withhold  bis  testimony 
upon  the  ground  that  it  may  criminate  blmself,  or  subject  blm  to 
public  Infamy;  but  such  testimony  shall  not  afterwords  be  used 
against  him  in  any  ludicial  proceeding,  except  tor  perjur?  in  BlrUs 
such  testlmoajr. 


^ 


Section  1.  The  supreme  executive  power  ol  Ibis  State  aball  ba 
vested  In  a  Chief  Magistrate,  who  shaJl  be  Btyled  the  Oovernor  of  the 
Stale  of  Califomla. 

Ssc.  2.  The  Governor  shall  be  elected  by  tbe  quallfled  electors  at 
the  time  and  place  of  voting  for  members  of  the  Assembly,  and  shall 
hold  his  ofllce  four  years  from  and  after  the  flrst  Monday  after  the 
first  day  of  January  subsequent  10  biB  election,  and  until  his  StlC- 
cesBor  Is  elected  and  qualifled. 

SBC.  3.  No  person  shall  be  eligible  to  the  office  ot  Oovernor  who 
baa  not  been  a  citizen  of  the  United  States  and  a  resident  of  this 
State  live  years  next  preceding  hla  election,  and  attained  the  age 
of  twenty-flve  years  at  tbe   time   of  such  election. 

Sbc.  4.  The  returns  of  every  election  for  Qovernor  shall  be  sealed 
up  and  transmitted  to  the  seat  of  Government,  directed  to  tbe  Speaker 
of  the  Assembly,  wbo  shall,  during  the  flrst  week  of  the  seHsioo,  open 
and  publish  them  in  the  presence  of  both  Houses  of  the  Legislature. 
The  person  having  the  highest  number  of  voles  shall  be  Governor; 
but,  lu  case  any  two  or  more  have  an  equal  and  the  highest  number 
of  votes,  tbe  Legislature  sball,  by  Joint  vote  ot  both  bouses,  chooae 
one  of  such  persous  having  an  equal  and  tbe  highest  number  of  TOtei 
for  Governor. 

Sqc.  5.  The  Governor  sball  be  Commander-in-Chief  of  the  mllltlB, 
the  army,  and  navy  ot  Ibfs  State. 


SBC,  B,  Ha  fihall  traoBSct 
□f  govDrnineDt.  civil  and  a 
writing,  irom  the  oKcara  of 
Sect  relatlDB  Co  the  duties  □ 

Skc,  7,  He  Bball  see  tbat  a 
I.  When  any  office  a 


:utlve   business    with   tbe   oBtv* 
and   may  require    lnfoniia.tlo(i.  to 
cutlve  deparlmeDt,  upon  moj  safr- 
5fl  pec  live  offlCBH. 
WH  are  follbfully  Executed. 
,  Irom  any  cause,  become  i 


sit  mode  Is  provided  by  tbe  ConHtltutlon  and  law  for  BUiag  aud)  n- 
::uicy,  tbe  Governor  aball  bove  power  to  fill  such  vacancy  by  Krastlnc 
n  commlBBlon.  wblch  aball  lexpire  at  tbe  end  of  tbe  next  sesalon  ol 
ibe  Legislature,  or  at  tbe  next  election  by  tbe  people- 
Six:.  9.  He  may,  on  extraDrdlDary  occBsloos.  convene  tbe  L«k1*1i- 
ture  by  proclamBtloiii  stating  tbe  purposea  tor  wblch  be  haa  convesBd 
It,  and  wbeo  so  couvencd  It  shall  have  no  power  to  legtalate  oa  any 
Bubjecta  other  than  ihoee  apeclfied  In  tbe  praclamatian,  but  may 
provide  for  tbe  oxpensea  of  the  aesBlon  and  otber  matters  toeldenCil 
tbereto. 

Sac.  ID,  He  Bball  communlcats  by  messase  to  ths  Legislature,  u 
BTery  aesslon,  tbe  condition  of  tbe  State,  and  recommend  such  mat- 
tera  as  he  aball  deem  expedient.  * 

8sc.  11.  In  case  or  disagreement  between  tbe  two  taouaea  with  r*' 
spect  to  tbe  time  of  adiournmenl,  tbe  Governor  shall  bave  power 
to  adjourn  tbe  Legislature  to  Bucb  time  as  be  may  think  proper; 
pnivided.  It  be  not  beyond  tbe  time  flxed  for  tbe  meeting  ot  lb) 
next  Leglslalure. 

SBC.  12,  No  person  aball.  wbUe  holding  any  oDce  under  th«  XJaitsd 
Stutes  or  thl3  State,  exercise  tbe  olllce  ot  Governor  except  aa  bereio- 
after  eipressly  provided. 

SBC,  13.  There  ahall  be  a  Seal  Of  IhlB  State,  wblch  shall  be  Kept  by 
tbe  Governor,  and  used  by  him  officially,  and  shall  be  called  'Tbi 
Grew  Seal  ot  tbe  Stale  ot  California." 

Sec.  U,  All  grants  and  commiaaloDB  aball  be  In  the  nBiDe  and  by 
the  authority  of  The  People  of  the  Stale  ot  California,  sealed  with  the 
great  seal  ot  tbe  State,  signed  by  tbe  Governor,  and  countersigned 
by  tbe  Secretary  of  Stale. 

SBC.  IB.  A  Lieutenant-Governor  shall  be  elected  at  tbe  same  lime 
and  places,  end  In  tbe  same  manner,  as  tbe  Governor,  and  bis  term 
of  office  and  bis  qualiacaliona  ot  eligibility  shall  also  be  tbe  same- 
He  Bball  be  tbe  PresideDt  of  the  Senate,  but  shall  bare  oolf  •  cut- 
Ing  vote  tbereln.  If,  during  &  vacancy  of  tbe  office  ot  Governor,  the 
Lieutenant-Governor  aball  be  Impeached,  dia plained,  resign,  die.  or 
become  Incapable  of  performing  the  duties  of  his  office,  or  be  Kbsent 
from  tbe  State,  tbe  President  pro  Ifinporf  of  Ibe  Senate  sttall  act 
u  Governor  until  the  vacancy  be  filled  or  [be  diaablltty  aball  Mass. 
Tbe  Lleutenant-GovercEir  ehall  be  dlaguallBed  from  holding  any  otber 
offiee,  except  as  specially  provided  In  this  Conatltutlon,  during  tb« 
;sntt  tor  wblch  he  sttall  bava  been  elected. 
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Sec.  16.  In  case  of  the  Impeachment  of  the  Oovemor,  or  hlB  remoTal 
from  office,  death.  Inability  to  diflcharge  the  powers  and  duties  of  Ihs 
Hatd  offiCH,  resignation,  or  abaence  from  the  Slste,  the  power*  and 
dutlea  of  the  office  shall  devolve  upon,  the  Lieutenant-Governor  tor  the 
residue  of  the  term,  or  until  the  dlBabtlity  Bball  cease.  But  when  the 
Governor  ahall.  with  the  consent  of  the  Legislature,  b*  out  of  the 
EtalB  IQ  lime  o(  war.  at  the  head  ot  any  mllllarj'  force  thereof,  ha 
HhBll    contlnuo    Commander-in-Chief    o(   all    the    military    force   of   the 

^EC.  IT,  A  Secretary  of  State,  a  Controller,  a  Treasurer,  aa  Attor- 
ney-General, and  a  Surveyor-General  shall  be  elected  at  the  same 
lime  aod  places,  and  In  the  same  manner  ai  the  Govertior  and  Lieu- 
tenant-Governor, and  their  terms  of  cifflce  shall  ha  the  same  aa  that 


Ssc.  IS.  The  Secretary  of  Stitte  ahall  keep  s  corre 
official  acts  of  the  legislative  and  eiecutive  departm^ 
ernment.  and  ahall.  when  required,  lay  the  aaaie. 
relative  thereto,  before  either  branch  ot  the  LeglHl 
perform  such  other  duties  as  may  be  asHlgned  t 
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record 
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nd   all   m 

ure,   and 

shall 

y  law. 

lary    ot 

State, 
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ihall, 

celve    for 

their 

Controller,  Treasurer.  Attorney-General,  and  Surve 
at  stated  tines  during  their  continuance  In  office, 
services  a  compensation  which  shall  not  be  increased  or  dlmlDlshed 
during  the  term  toi  which  they  shall  have  been  elected,  nbloh  com- 
pensation is  hereby  tlied  for  th*  following  officers  for  the  two  terms 
next  ensuing  the  adoption  of  this  Constitution,  aa  follows: — Gover- 
nor, six  thousand  dollars  per  anaum;  Lleuteuant-Governor,  the  same 
per  diem  as  may  be  provided  by  lav  for  the  Speaker  of  the  Assembly, 
to  be  allowed  only  during  the  session  of  the  Leglatature:  the  Secre- 
tary of  Slate,  Controller,  Treasurer.  Attorney -General,  and  Surveyor- 
General,  three  thousand  dollars  each  per  annum,  such  compensation  to 
be  Id  full  for  all  services  by  them  respectively  rendered  In  any  offi- 
cial capacity  or  employment  whatsoever  during  their  respective  terms 
of  office:  provi'led,  kotcetv?:  that  the  I,egl9lature,  after  the  expira- 
tion of  the  terms  hereinbefore  mentioned,  may  by  law  diminish  tbe 


luthorice 


power  to  Increase  the  sami 
Conalitutlon.  No  salary  sha 
vice,  in  any  office  provided 
hundred  dollars  per  annum 
laturs  may,  In  Its  discretion 
and  none  ot  the  officers  hei 
own  use  any  tees  or  perouii 
duty. 

8kc.  20.  The  Governor  shall  not.  during  hli 
B  senator  to  tbe  Senate  ot  the  UnitGd  Statu. 


shall  have  tbe 
as    hereby    fixed    by    this 

for  In  this  article,  exceeding  Hlileen 
for   each   clerk   employed.     The   Legls- 

abolish  the  office  of  Surveyor-General, 
inbetorc  named  shall  receive  for  their 
tes  for   the  performance  of  any  olIlclBl 


it  office,  be  alected 


Sbction  1.  The  Judlci^  power  at  tbe  Slate   ahall   be   veatAd  Id  U 
Senate  altUtig  as  a  Court  of  Impeachment,  In  a  Supreme  Court.  I 
perior  Courts,  JuBlIcea  of  the  Peace,  anil  aueb  Inferior  courts  a*  tb* 
I>eg[«[ature  may  establish  in  anjr  incorporated  city,   or  town,  i 
and  county. 

Sec.  2,  The  Supreme  Court  shall  consist  of  a  Chief  Justice  ■ 
AiBocIate  JuHllces,  Tbe  Court  may  sit  in  departments  and  la  bank. 
And  Bbull  always  be  open  for  the  transactloD  of  buslneaa.  Then 
Bball  be  two  depBrtmentfl.  de^iomlnated,  respeetively,  Departnient  On* 
and  Department  Two,  The  Chief  Justice  shall  assign  three  ol  the 
AESoelBle  Justices  to  each  department,  and  such  assienineiit  may  bt 
changea  by  him  from  time  to  time,  Tbe  Aaaoclate  Justice*  aball  b« 
competent  to  sit  in  either  department,  and  may  IntercluutST>  wlW 
each  other  by  agreement  among  tbemselveB  or  as  ordered  hy  thi 
Chief  Justice.  Each  of  the  depiirtmcnta  shall  have  tbe  power  to 
and  determine  causes  and  all  queatiooa  arising  therein,  subject  I 
provlaloDB  hereinafter  contained  in  relation  to  the  Court  In 
Tbe  presence  of  three  Justices  shall  be  Decesaary  to  transael 
business  In  either  of  the  departments,  except  such  aa  may  be 
at  chambers,  and  the  concun-etice  of  three  Justices  ahall  be  d 
to  pronounce  a  Judgment.  Tbe  Chief  Justice  shall  apportion  tin 
business  to  the  depBTtments,  and  may.  In  hla  discretion,  order  any 
cause  pending  before  the  Court  to  he  heard  and  decided  by  tbe 
Court  In  bank.  Tbe  order  may  be  made  before  or  after  Jndgmell 
pronounced  by  a  department;  but  where  a  cause  haa  been  allotted 
to  one  of  the  departments,  and  a  Judgment  pronounced  thereon,  tli* 
order  must  be  made  within  thirty  days  after  such  Judgment  and 
concurred  Id  by  two  AsBocIale  Justices,  and  If  so  made  It  shall  hare 
the  effect  to  vacate  and  set  aside  tbe  Judgment.  Any  four  Juatlcei 
may,  either  before  or  after  Judgment  by  a  department,  order  a  can 
to  be  beard  In  bank.  If  the  order  be  not  made  within  the  time  iboT> 
limited,  tbe  Judgment  shall  he  final.  No  judgment  by  a  deparuneai 
■hall  become  final  until  the  eiplraiion  of  the  period  of  thirty  dayi 
aforesaid,  unless  approved  by  tbe  Chief  Justice,  In  writing,  with  lh< 
concurrence  of  two  Associate  Justices.  The  Chief  Justice  tiuiy  e«D- 
veno  tbe  Court  In  bank  at  any  time,  and  shall  be  tbe  presiding  Jus- 
tice of  the  Court  when  so  convened.  The  concurrence  of  four  Jus- 
tices present  at  the  argument  shall  be  necessary  to  pronoUDce  a  Judg- 
ment in  bank;  but  if  tour  Justices,  so  present,  do  not  concar  to  a 
Judgment,  then  alt  the  Justices  qualified  lo  sit  in  the  cause  shall  heti 
the  argument:  but  to  render  a  Judgmeot  a  concurrence  of  four  Judg« 
■ball  be  neceaearr.     In  the  detarmtnatlon  of  osuses,  i 
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the  Court  la  benk  or  in  departments  shall  be  given  la  wrltinc  and. 
the  srounda  or  the  decision  shall  be  stated.  The  Chiel  Justice  ma;  sit 
In  either  department,  and  shall  preside  when  so  aittlns,  but  the 
Justices  assigned  to  each  department  shall  select  one  ol  their  num- 
l>er  as  presiding  JuaQee.  In  case  ol  the  absence  ot  the  Chief 
Justice  Erom  the  place  at  which  the  Court  Is  held,  or  his  inablHt;  to 
act,  the  AsEoclate  Justices  ehall  select  one  of  their  awn  number  to 
perlorm  tbe  duties  and  eierclge  the  powers  or  the  Chlet  Justice  during 
such  absence  or  Inability  to  act. 

SBC.  3.  The  Chief  Justice  and  the  Associate  Justices  shall  ha  elected 
by  the  qualltled  electors  oC  the  State  at  large  at  the  general  Stata 
elections,  at  the  tlmea  and  places  at  which  the  State  officers  are 
elected;  and  the  term  of  office  shall  be  twelve  fears.  Irom  and  atter 
the  first  Monday  alter  the  first  day  ol  January  next  succeeding  their 
election:  provided,  ihai.  [he  bIi  ABsociale  Justices  elected  at  the  flrat, 
election  shall,  at  their  first  meeting,  so  classify  themselves,  by  lot. 
that  two  of  them  ahall  go  out  of  oBlce  at  the  end  of  four  years,  two 
ol  them  at  the  end  of  eight  years,  and  two  of  tbem  al  the  end  ot 
twelve  years,  and  an  entry  of  such  classification  shall  be  made  In 
the  m,lQuteE  of  the  Court  la  bonk,  signed  by  them,  and  a  duplicate 
thereat  shall  he  filed  la  the  offlce  ol  the  Secretary  of  State.  It  a 
vacancy  occur  Id  the  office  at  a  Justice,  the  Governor  shall  appolDt  a 
person  to  hold  the  office  until  the  election  and  qualification  of  a  Jus- 
tice to  fill  the  vacancy,  which  etectiou  shall  take  place  at  the  next 
Eucceeding  general  election,  and  the  Justice  so  slectod  shall  hold 
the  olfice  for  the  remainder  of  ibe  uneipirod  term.  The  first  election 
ot  the  Justices  shall  be  at  the  first  general  election  after  the  adop- 
tion and  ratification  ot  this  ConstllutlOD. 

Sec.  4.  The  Supreme  Court  sliall  have  appellate  Jurisdiction  la  All 
cases  iu  equity,  except  such  as  arise  In  Justices'  Courts;  also,  la  aJl 
cases  at  law  which  Involve  the  title  or  posaesslan  ot  real  estate, 
or  the  legality  of  any  tax,  impost,  assesement,  toll,  or  municipal  One, 
or  in  which  the  demand,  exclusive  ot  luterest.  or  the  value  of  th« 
property  in  controversy,  amouuts  to  three  hundred  dollars:  also,  la 
cases  of  forcible  entry  and  detainer,  and  In  proceedings  la  ineOlTency. 
and  in  actions  to  prevent  or  abate  a  □uisance,  and  in  all  such  pro- 
bate matters  as  may  be  provided  by  law;  also.  Id  all  criminal  cases 
prosecuted  by  indictment  or  information  In  a  Court  ot  record  on 
gueatloQS  of  law  alone.  The  Court  Ghall  also  have  power  to  issue 
writa  ot  mandamus,  certiorari,  prohibition,  and  habeas  corpus,  and 
all  other  writs  QBceasary  or  proper  to  the  complete  eierclse  ot  Its 
appellsle  JurlsdictlsD.  Each  of  the  Justices  shall  have  power  to  Issue 
writs  of  habeas  corpus  to  any  part  ot.the  Stute,  upon  petltlCD  by  or 
on  behalf  of  any  person  held  In  actual  custody,  and  may  mske  such 
writs  returnable  before  himself,  or  the  Supreme  Court,  or  betora  any 
Superior  Court  in  the    State,  or  before  any  Judge  thereof- 
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Sec.  6.  The  Superior  Court  shall  have  orifrinal  jurlsdletion  In  iU 
cases  in  equity,  and  in  all  cases  at  law  which  Involve  the  title  or 
possession  of  real  property,  or  the  legality  of  any  tcuc.  Impost,  as- 
sessment, toll,  or  municipal  fine,  and  in  all  other  cases  in  wfaldi  the 
demand,  exclusive  of  interest  or  the  value  of  the  property  in  coa- 
troversy,  amounts  to  three  hundred  dollars,  and  in  all  criminsi 
cases  amounting  to  felony,  and  cases  of  misdemeanour  not  otherwise 
provided  for;  of  actions  of  forcible  entry  and  detainer;  of  proceed- 
ings  in  insolvency;  of  actions  to  prevent  or  abate  a  nuisance;  of  sll 
matters  of  probate;  of  divorce  and  for  annulment  of  marrtase*  and 
of  all  such  special  cases  of  proceedings  a»  are  not  otherwise  pro- 
vided for.  And  said  Court  shall  have  the  power  of  naturalisatim. 
and  to  issue  papers  therefor.  They  shall  have  appellate  Juriadictioa 
in  such  cases  arising  in  Justices'  and  other  inferior  Courts  in  their 
respective  counties  as  may  be  prescribed  by  law.  They  shall  alwart 
be  open  (legal  holidays  and  non- judicial  days  excepted),  and  their 
process  shall  extend  to  all  parts  of  the  State;  provided^  that  tU 
actions  for  the  recovery  of  the  possession  of,  quieting  the  title  to, 
or  for  the  enforcement  of  liens  upon  real  estate,  shall  be  commenced 
in  the  county  in  which  the  real  estate,  or  any  part  thereof  affected 
by  such  action  or  actions,  is  situated.  Said  Courts,  and  their  Judges. 
shall  have  power  to  issue  writs  of  mandamus,  certiorari,  prohibi- 
tion, quo  warranto,  and  habeas  corpus,  on  petition  by  or  on  behalf 
of  any  person  in  actual  custody  in  their  respective  counties^  injone- 
tions  and  writs  of  prohibition  may  be  issued  and  served  on  legal  holi^ 
days  and  non-judicial  days. 

Sbc.  6.  There  shall  be  in  each  of  the  organized  counties,  or  cities 
and  counties,  of  the  State,  a  Superior  Court,  for  each  of  which  at 
least  one  Judge  shall  be  elected  by  the  qualified  electors  of  the 
county,  or  city  and  county,  at  the  general  State  election;  prcmdtdt 
that  until  otherwise  ordered  by  the  Legislature,  only  one  Jodge  shall 
be  elected  for  the  Counties  of  Tuba  and  Sutter,  and  that  in  the  City 
and  County  of  San  Francisco  there  shall  be  elected  twelve  Judges  of 
the  Superior  Court,  any  one  or  more  of  whom  n»y  hold  Court.  There 
may  be  as  many  sessions  of  said  Court,  at  the  same  time,  as  there 
are  Judges  thereof.  The  said  Judges  shall  choose  from  their  owa 
number  a  presiding  Judge,  who  may  be  removed  at  their  pleasure. 
He  shall  distribute  the  business  of  the  Court  among  the  Judges 
thereof,  and  prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held  hy  any 
one  or  more  of  the  Judges  of  said  Courts,  respectively,  shall  be 
equally  etPectual,  as  if  all  the  Judges  of  said  respective  Courts  pre- 
sided at  such  session.  In  each  of  the  Counties  of  Sacramento,  Sas 
Joaquin,  Los  Angeles,  Sonoma,  Santa  Clara,  and  Alameda  there  shall 
be  elected  two  such  Judges.  The  term  of  oflice  of  Judges  of  the  Ss- 
perior  Courts  shall  be  six  years  from  and  after  the  first  Monday  of 
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January  neit  succeeding  their  election;  provided,  thol  the  twolre 
Judgee  of  ttiB  Superior  Court  elected  la  the  City  and  County  ot  Ban 
P^nnclsco,  at  the  DrBt  election  held  under  this  Constitution,  aliall 
at  (heir  Sirsl  meeting  bo  clasBlty  themselves,  by  lot,  that  tour  of  them 
shall  go  out  ot  ofDcs  Bt  the  end  of  two  years,  and  tour  ot  tbem  shall 
go  out  of  oSIce  at  the  end  ot  four  years,  and  four  ot  them  sbatl  go 
out  of  oSlce  at  the  ead  ot  six  years,  and  ao  entry  ot  sucb.  claaai- 
flcation  shall  be  made  in  tbo  minutes  ot  the  Court,  signed  by  them, 
and  a  duplicate  thereof  filed  In  the  olQce  of  the  Secretary  of  State. 
The  first  election  of  Judges  of  the  Superior  Courts  shall  take  plnco 
at  the  first  general  election  held  after  the  adoption  and  ratlflcatloa 
of  tbis  Constitution.  If  a.  vacancy  occur  In  the  oIQce  of  Judge  of  a  SU' 
perlor  Court,  the  Goveruor  shall  appoint  a  person  to  hold  the  office 
until  the  election  and  qualification  of  a  Judge  to  fill  the  vacancy, 
which  election  shall  take  place  at  the  next  succeeding  general  elec- 
tion, and  the  Judge  so  elected  shall  hold  offlce  tor  the  remainder  c' 
the  unexpired  term. 

Sec.  T.  In  any  county,  or  city  and  county,  other  than  the  City  Mid 
County  ot  San  FranclEco.  In  which  there  shall  be  more  than  ooe 
Judge  d(  the  Superior  Court,  the  Judges  of  such  Court  maj  hold  as 
many  sessions  ot  said  Court  at  the  some  time  as  there  are  Judges 
thereof,  and  shall  apportion  the  bUBlnsaa  among  themaelves  as  equally 
as  may  be. 

Gec.  S.  a  Judge  of  any  Superior  Court  may  hold  a  Buperlor  Court 
In  any  county,  at  the  request  of  a  Judge  ol  the  Superior  Court  thereot. 
and  upon  request  of  the  GoTeraor  It  shall  be  hia  duty  so  to  do.  But 
a  cause  In  a  Superior  Court  may  be  tried  by  a  Judge  pro  tempore,  who 
muBt  he  B,  member  of  the  bar.  agreed  upon  In  writing  by  the  parties 
lltlgBat  or  their  attoroeys  ot  record,  approved  by  the  Court,  and 
sworn  to  try  the  cause. 

Sec.  B.  The  Ijcglslature  shall  have  no  power  to  grant  leave  of 
absence  to  any  Judicial  officer:  and  any  such  officer  who  shall  absent 
hlBselt  from  the  State  tor  more  than  sixty  coaaecutlve  days  shaJI 
be  deemed  to  have  torfelled  his  office.  The  Legislature  ot  the  State 
may,  at  Viy  time,  two-thirds  ot  the  membBre  of  the  Senate  aaci  two- 
thirds  ot  the  members  of  the  Assembly  voting  thcrelor,  Increase  or 
diminish  the  number  of  Judges  of  the  Superior  Court  In  any  county,  or 
city  and  county,  la  the  State;  prouided,  that  no  such  reduction  shal! 
affect  any  Judge  who  has  been  elected. 

Sec.  10.  Justices  of  the  Supreme  Court  and  Judges  of  the  Superior 
Courts  may  be  removed  by  concurrent  resolution  of  both  Houses 
ot  the  Legislature,  adopted  by  a  iwo-tblrds  vote  ot  each  house.  All 
other  Judicial  officers,  except  Justices  ot  the  Peace,  may  be  removed 
by  the  Senate  on  the  recommendation  of  the  Governor,  but  no  re- 
moval shall  be  made  by  virtue  of  thla  section,  unless  the  cause  thereof 
be  entered  OQ  the  Jotimal,  nor  unless   the  part7  complained  ot  has 
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been  served  with  a  copy  of  the  complaint  against  him,  and  shall 
have  had  an  opportunity  of  being  heard  in  his  defence.  On  the 
question  of  removal,  the  ayes  and  noes  shall  be  entered  on  tlie 
Journal. 

Sec.  11.  The  Legislature  shall  determine  the  number  of  Justicee  of 
the  Peace  to  be  elected  in  townships,  incorporated  cities  and  towu. 
or  cities  and  counties,  and  shall  fix  by  law  the  powers,  duties,  and 
responsibilities  of  Justices  of  the  Peace;  provided,  such  powers  shall 
not  in  any  case  trench  upon  the  jurisdiction  of  the  several  Coorti 
of  record,  except  that  said  Justices  shall  have  concurrent  Jurisdic- 
tion with  the  Superior  Courts  in  cases  of  forcible  entry  and  detainer, 
where  the  rental  value  does  not  exceed  twenty-five  dollars  per 
month,  and  where  the  whole  amount  of  damages  claimed  .does  not 
exceed  two  hundred  dollars,  and  in  cases  to  enforce  and  foreclose 
liens  on  personal  property  when  neither  the  amount  of  the  liens  nor 
the  value  of  the  property  amounts  to  three  hundred  dollars. 

Sec.  12.  The  Supreme  Court,  the  Superior  Courts,  and  such  other 
Courts  as  the  Legislature  may  prescribe,  shall  be  Courts  of  record. 

Sec.  13.  The  Legislature  shall  fix  by  law  the  jurisdiction  of  any 
inferior  Courts  which  may  be  established  in  pursuance  of  section 
one  of  this  article,  and  shall  fix  by  law  the  powers,  duties,  and  re- 
sponsibilities of  the  Judges  thereof. 

Ss}c.  14.  The  Legislature  shall  provide  for  the  election  of  a  Clerk 
of  the  Supreme  Court,  and  shall  fix  by  law  his  duties  and  compen- 
sation, which  compensation  shall  not  be  increfued  or  diminished  dur- 
ing the  term  for  which  he  shall  have  been  elected.  Tlie  County  Clerks 
shall  be  ez-officio  Clerks  of  the  Courts  of  record  in  and  for  their  re- 
spective counties,  or  cities  and  counties.  The  Legislature  may  also 
provide  for  the  appointment,  by  the  several  Superior  Courts,  of  one 
or  more  Commissioners  in  their  respective  counties,  or  cities  and 
counties,  with  authority  to  perform  chamber  business  of  the  Judges 
of  the  Superior  Courts,  to  take  depositions  and  perform  such  other 
business  connected  with  the  administration  of  Justice  as  may  be 
prescribed  by  law. 

Sbc.  15.  No  Judicial  olficer,  except  Justices  of  the  Peace  and  Court 
Commissioners,  shall  receive  to  his  own  use  any  fees  or  perquisites  of 
office. 

Sbc.  16.  The  Legislature  shall  provide  for  the  speedy  publication 
of  such  opinions  of  the  Supreme  Court  as  it  may  deem  expedient,  and 
all  opinions  shall  be  free  for  publication  by  any  person. 

Sec.  17.  The  Justices  of  the  Supreme  Court  and  Judges  of  the  Su- 
perior Courts  shall  severally,  at  stated  times  during  their  contlnn- 
ance  in  oflice,  receive  for  their  services  a  compensation  which  shall 
!DOt  be  increased  or  diminished  after  their  election,  nor  during  the 
term  for  which  they  shall  have  been  elected.  The  salaries  of  the 
Justices  of  the  Supreme  Court  shall  be  paid  by  the  State.    One-half 
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of  the  salary  ol  voch  Superior  Court  Judge  shiitl  be  paid  by  tha 
State;  tbG  other  balF  Cbercot  shall  be  paid  by  tbe  county  tor  «blch. 
he  la  elected.  During  tbe  term  of  Ibe  flrst  Judges  elected  under  thla 
Constitution,  the  annual  aalariea  of  the  Juatlpes  of  the  Supreme  Court 
shall  be  six  tbousnod  dollara  each.  Until  otberwiae  changed  by  ths 
Legislature,  the  Superior  Court  Judges  shall  receive  an  annual  salary 
of  three  thousand  dollars  each,  payable  monthly,  eioept  the  Judges 
of  the  City  and  County  □(  San  Francisco,  and  the  Counties  of  Alameda, 
San  Joaquin,  Los  Angeles,  Santa  Clara.  Yuba  and  Sutter  combined, 
Sacramento,  Butte,  Ni>vada,  and  Sonoma,  »bo  shall  receive  tour  thou- 
sand dollars  each. 

Sbc.  18.  The  Justices  of  the  Supreme  Court  and  Judges  of  the 
Superior  Courts  shall  be  Ineligible  to  any  other  offlce  or  public  em- 
ployment than  a  Judicial  oSSce  or  employment  during  the  term  tor 
which  they  shall  have  beeo  elected. 

Si;c.  19.  Judges  shall  not  charge  Juries  with  respect  to  matten  of 
fact,  but  may  state  the  lestlmaoy  and  declare  the  law. 

Sec.  so.  The  style  of  all  process  shall  be,  "The  People  of  tbe  State 
of  California, "  and  all  prosecutions  shall  be  conducted  In  their  name 
and  by  their  authority. 

Sac.  21.  The  Justices  shall  appoint  a  Reporter  of  the  decisions  of 
the  Supreme  Court,  who  shall  hold  his  ofBce  end  be  removable  at  their 
pleasure.  He  shall  receive  an  annual  salary  not  to  exceed  twenty- 
flve  hundred  dollars,  payable  monthly. 

Sec.  22.  No  Judge  of  a  Court  of  record  aball  practise  law  in  any 
Court  of  thia  Stale  during  his  contlnuauce  In  offlce. 

SBC.  23.  No  one  shall  be  eligible  to  the  office  of  Justice  of  the  Su- 
preme Court,  or  to  the  office  of  Judge  of  a  Superior  Court,  unless 
he  shall  have  been  admitted  to  practise  before  the  Supreme  Court 
ol  the  State. 

S£c.  34.  No  Judge  of  a  Superior  Court,  nor  of  the  Supreme  Court, 
shall,  after  the  flrst  day  of  July  one  thousand  eight  hundred  and 
eighty,  be  allowed  to  draw  or  receive  any  monthly  salary  unless  he 


ARTICLE  VII 


Sbctton  1.  The  Governor  shall  baye  the  powsr  to  grant  reprieves, 
wrdoDS,  and  commulallona  of  sentence,  after  conviction,  for  all  pI- 
lepces  except  treason  and  cases  of  Impeachment,  upon  such  condltloas, 
iDd  with  such  restrictions  and  limitations,  as  he  may  think  proper, 
luhject  to  such  regulations  as  niiiy   he  provided  by  law  relative^  to 
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the  manner  of  applying  for  pardons.  Upon  conTlctlozi  for  treaaon,  the 
Governor  shall  have  power  to  suspend  the  execution  of  the  sentence 
until  the  case  shall  he  reported  to  the  Ijeglalature  at  Its  next 
meeting,  when  the  Legislature  shall  either  pardon,  direct  the  exe- 
cution of  the  sentence,  or  grant  a  further  reprieve.  The  Governor 
shall  communicate  to  the  Legislature,  at  the  beginning  of  every  sei- 
£ion,  every  case  of  reprieve  or  pardon  granted,  stating  the  name  of 
the  convict,  the  crime  for  which  he  was  convicted,  the  sentence,  iti 
date,  the  date  of  the  pardon  or  reprieve,  and  the  reasons  for  grant- 
ing the  same.  Neither  the  Governor  nor  the  Legislature  shall  htft 
power  to  grant  pardons,  or  commutations  of  sentence,  in  any  ease 
where  the  convict  has  been  twice  convicted  of  felony,  unless  upon 
the  written  recommendation  of  a  majority  of  the  Judges  of  the  Ss- 
preme  Court. 

ARTICLE  Vm 
soLrriA 

Sbction  1.  The  Legislature  shall  provide,  by  law,  for  organltlPf 
and  disciplining  the  militia,  in  such  manner  as  it  may  deem  expedi- 
ent, not  incompatible  with  the  Constitution  and  laws  of  the  United 
States.  Officers  of  the  militia  shall  be  elected  or  appointed  in  such 
manner  as  the  Legislature  shall,  from  time  to  time,  dlruct,  and  shall 
be  commissioned  by  the  Governor.  The  Governor  shall  have  power 
to  call  forth  the  militia  to  execute  the  laws  of  the  State,  to  suppress 
insurrections,  and  repel  invasions. 

Sec.  2.  All  military  organizations  provided  for  by  this  Constlta- 
tlon.  or  any  law  of  this  State,  and  receiving  State  support,  ahall, 
while  under  arms,  either  for  ceremony  or  duty,  carry  no  device,  ban- 
ner, or  flag  of  any  State  or  nation,  except  that  of  the  United  States 
or  the  State  of  California. 

ARTICLB  IX 

EDUCATION 

Section  1.  A  general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the  people, 
the  Legislature  shall  encourage  by  all  suitable  means  the  promotion 
of  intellectual,  scientific,  moral,  and  agricultural  improvement. 

Sec.  2.  A  Superintendent  of  Public  Instruction  shall,  at  each  guber- 
natorial election  after  the  adoption  of  this  Constitution,  be  elected 
by  the  qualified  electors  of  the  State.  He  shall  receive  a  salary  equal 
to  that  of  the  Secretary  of  State,  and  shall  enter  upon  the  duties 
of  his  office  on  the  first  Monday  after  the  first  day  of  January  next 
succeeding  his  election. 
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SBC.  3.  A  SupcrtntecaeDt  of  Schools  (or  each  county  aholl  be  elected 
b;  Ibe  qualified  electors  ihereot  at  each  guberaalorla 
vided,   that   Ihe   Lcglsialure  may   authorize  two  or  m 
unite   and  elect  oae  SuperlDlendent  for   the   caUDtiea   so  uniting. 

Sbc.  4.  The  proceeda  ot  all  lands  that  have  been  or  may  be  eruited 
by  the  United  Stales  to  this  State  for  the  support  of  common  Bcboola, 
ivhich  may  be.  or  may  have  been,  sold  or  disposed  of,  and  Che  Ave 
bUQdred  thousand  acres  ot  land  granted  to  the  new  Stales  under  ao 
Act  of  Coosress  distributing  the  prooeeds  of  tbe  public  lands  among 
the  several  States  of  the  Union,  approved  A.  D.  one  thousand  eight 
hundred  and  (orty-one.  and  all  estates  of  deceased  persons  wbo  mar 
bave  died  without  leaving  a  will  or  hHr,  and  also  sucb  per  cent,  bi 
may  be  graoted.  or  may  have  been  granted,  by  Congress  on  the  sale  of 
lands  in  this  Stale,  shall  be  and  remain  a  perpetual  fund,  the  ialercat 
of  whicli,  together  wlih  all  the  rents  ot  the  unsold  lands  and  such 
otber  means  as  the  Legislature  may  provide,  shall  be  inviolably  ap- 
propriated to  the  support  of  common  schooia  tbroughout  tbe  State. 

Sec.  El,  The  Lcgielature  shall  provide  for  a  system  of  common 
achooli  by  which  a  free  school  Ehal)  be  kept  up  and  supported  !□  each 
district  at  least  six  montha  in  every  year,  after  the  Orst  year  la  which 
a  school  haa  been  eBlabilshcd. 

Sec.  6,  Tbe  public  school  system  shall  include  primary  and  gram- 
mar BcboolE,  and  such  high  schools,  evening  schools,  norma!  schools, 
and  technical  schools,  as  may  be  established  by  the  Legislature,  or 
by  municipal  or  district  authority;  but  the  entire  revenue  derived 
from  tbe  State  Sebool  Fimd,  end  the  State  school  tax,  shall  be  ap- 
plied eiclualvely  to  the  support  of  primary  and  grammar  schools. 

Sec.  7,  The  Governor.  Superln  ten  dent  of  Public  Instruction,  and 
the  Principals  of  Ibe  State  Normal  Schooia,  shall  constitute  tbe  State 
Board  of  Education,  and  sball  compile,  or  cause  to  be  complied,  and 
adopt  a  uniform  aerlea  of  text-books  for  use  la  the  common  schooia 
throughout  tbe  State,  Tbe  State  Board  may  cause  such  text-books, 
when  adopted,  to  be  printed  and  published  by  the  Superintendent 
of  State  Printing,  at  tbe  State  Printing  omce.  and  when  so  printed 
and  publlahed,  to  be  distributed  and  sold  at  tbe  cost  price  of  print- 
ing, publishing,  and  distributing  the  same.  The  texi-booka  so  adopt- 
ed shall  continue  lu  use  not  less  than  four  years;  and  aald  Slate 
Board  shall  perform  such  other  duties  sa  may  be  prescribed  by  law. 
The  Legislature  shall  provide  for  a  Board  of  Education  In  each 
county  In  the  Stale,  Tbe  County  Superintendents  and  the  County 
Boards  of  Educallon  shall  have  control  of  the  examination  of  teachers 
and  tbe  granting  of  teachers'  certiflcaies  within  their  respective  Juris- 
dictions.    [Amrndmeot  adopted   Movember  4.  1SS1.] 

Sec.  8,  No  public  money  sball  ever  be  appropriated  for  Ibe  support 
ol  any  sectarian  or  denominational  achnol.  or  any  sebool  not  under 
tlw  ezcluBlTs  control  at  Che  o9cecs  of  Che  public  schools;   nor  ahall 


n 
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any  sectarian  or  denominational  doctrine  be  tau^^t,  or  Instmetion 
thereon  be  permitted,  directly  or  indirectly,  in  any  of  the  comm<n 
schools  of  this  State. 

Sec.  9.  The  University  of  California  aball  constitute  «  public  tnut. 
and  its  organization  and  government  shall  be  i>erpetuall7  continued 
in  the  form  and  character  prescribed  by  the  organic  Act  creating  the 
same,  passed  March  twenty-third,  eighteen  hundred  and  slxty-el^t 
(and  the  several  Acts  amendatory  thereof),  subject  only  to  such  leglf- 
latlve  control  as  may  be  necessary  to  ensure  compliance  with  the 
terms  of  its  endowments  and  the  proper  investment  and  security  of  its 
funds.  It  shall  be  entirely  independent  of  all  political  or  sectariin 
influence,  and  kept  free  therefrom  in  the  appointment  of  Its  Regents, 
and  In  the  administration  of  its  affairs;  provided,  that  all  the  moneys 
derived  from  the  sale  of  the  public  lands  donated  to  this  State  by  Act 
of  Congress,  approved  July  second,  eighteen  hundred  and  sixty-two 
(and  the  several  Acts  amendatory  thereof),  shall  be  invested  as  pro- 
vided by  said  Acts  of  Congress,  and  the  interest  of  said  moneys 
shall  be  inviolably  appropriated  to  the  endowment,  support,  and  main- 
tenance of  at  least  one  College  of  Agriculture,  where  the  leading  ob- 
jects shall  be  (without  excluding  other  scientific  and  classical  studies, 
and  including  military  tactics)  to  teach  such  branches  of  learning 
as  are  related  to  scientific  and  practical  agriculture  and  the  mechanic 
arts,  in  accordance  with  the  requirements  and  conditions  of  said  Acts 
of  Congress;  and  the  Legislature  shall  provide  that  if,  through  neglect, 
misappropriation,  or  any  other  contingency,  any  portion  of  the  funds 
so  set  apart  shall  be  diminished  or  lost,  the  State  shall  replace  such 
portion  so  lost  or  misappropriated,  so  that  the  principal  thereof  shall 
remain  for  ever  undiminished.  No  person  shall  be  debarred  admission 
to  any  of  the  collegiate  departments  of  the  University  on  account  of 
sex. 

ARTICLE  X 

STATE    INSTITUTIONS    AND    PUBLJC    BUILDINGS 

Section  1.  There  shall  be  a  State  Board  of  Prison  Directors,  to 
consist  of  five  persons,  to  be  appointed  by  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  who  shall  hold  oflice  for  ten  years, 
except  that  the  first  appointed  shall,  in  such  manner  as  the  Legisla- 
ture may  direct,  be  so  classified  that  the  term  of  one  person  so  ap- 
pointed shall  expire  at  the  end  of  each  two  years  during  the  first 
ten  years,  and  vacancies  occurring  shall  be  filled  in  like  manner. 
The  appointee  to  a  vacancy,  occurring  before  the  expiration  of  a 
term,  shall  hold  office  only  for  the  unexpired  term  of  his  predecessor. 
The  Governor  shall  have  the  power  to  remove  either  of  the  Directon 
for  misconduct,  incompetency,  or  neglect  of  duty,  after  an  oppor- 
tunity to  be  heard  upon  written  charges. 
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Sec.  2.  The  Board  o[  Directors  shall  b&ve  the  charge  and  luperln- 
teodeDce  of  the  Slate  PrlaoDB,  and  shall  posaeas  such  powere  aad  per- 
form Buch  duties,  In  respect  to  olber  penal  and  reformalory  loatl- 
tutioDB  o[  the  State,  bb  the  Lieglslatura  may  prescribe. 

Sec.  3.  The  Board  shall  appoint  the  Warden  ead  Clerk,  and  detor- 
mlpe  the  other  necGBsarjr  oBlcers  or  the  prisons.  The  Board  shall 
have  power  to  removt  the  Wardens  and  Clerks  tor  mlEcoaduct.  Iii- 
competeDCf.  or  neglect  of  duty.  All  other  officers  and  employes  ol 
the   prisons  shall   be  appointed   by   the   Warden   thereof,  and   bo   re- 


Sac.  ).  The  members  of  the  Board  shall  receive  no  compensation, 
other  than  reasonable  travelllCB  and  other  eiponses  incurred  while 
epgaged  in  the  performance  or  ofBclal  dulles.  to  ba  audited  an  the 
Legislature  may  direct. 

Sec.  G,  The  Legislature  shall  pasa  such  laws  as  may  be  oeccBsary 
to  further  deflne  and  regulate  the  powers  and  duties  of  the  Board, 
Warden*,  and  Clerks,  and  to  carry  Into  effect  the  provlsloas  of  tbls 
article. 

e  Srst  day  of  January,  eighteen  hundred  and  elghly- 


.   the  t 
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person.  co'pBrtnerBhlp.  company,  or  corporation,  and  the  Leglilatur 
■hall,  by  law.  provide  tor  the  working  of  convlcta  tor  the  beoeSt  o 
the  State. 

ARTICLE  Xt 


Section  1.  The  several  counties,  aa  they  now  exist,  are  hereby 
recognised  u  legal  aubdivlsiona  of  this  State.  , 

Sec.  2.  No  county  seat  shall   be   removed  unless   Iwo-thirda  ot  the    I 
qualified  electors  of  the  county,  voting  on  ibe  proposition  at  a  general 
election,  sbali  vote  In  favour  ol  such  removal.     A  propasltlon  qX  re-    ' 
moval   shall   not   be  submitted   In   the  same   euuuty   more   than   odcb    I 
in  four  years. 

SBC.  3.  No  new  county  ahall  be  esubllibed  which  shall  reduce  oBJ  ' 
county  to  a  population  of  less  than  eight  thousand;  nor  aball  a  new 
county  be  formed  contalalng  a  leas  popuiallou  than  five  Ibauaand,  nor 
sboll  any  line  thereof  pass  within  Ave  miles  of  Ibe  county  seat  of  any 
county  proposed  to  be  divided.  Every  county  which  shall  be  ealurged 
or  created  from  territory  taken  from  any  other  county  or  counties, 
•ball  be  liable  tor  a  Just  propoctloa  of  the  existing  debts  and  Uablll- 
tlee  of  the  county  or  counties  from  which  such  territory  sliali  be 
token. 

Se»^.  t.  The  Legislature  sball  establieh  a  syslem  ol  county  govern- 
ments which  shall  be  uniform  tbrouehout  the  Stale,  oiid  by  general 
laws  aball  provide  for  township  orgniiliBtloQ,  under  which  any  county 


788  APPENDIX 

may  organize  whenever  a  majority  of  the  qualified  electors  of  sncft 
county,  voting  at  a  general  election,  shall  so  determine;  and  when- 
ever a  county  shall  adopt  township  organization,  tbe  assessment  and 
collection  of  the  revenue  shall  be  made  and  the  business  of  suck 
county  and  the  local  affairs  of  the  several  townships  therein  shall  be 
managed  and  transacted  in  the  manner  prescribed  by  such  general  lawa 

Sec.  6.  The  Legislature,  by  general  and  uniform  laws,  shall  pro- 
vide for  the  election  or  appointment,  in  the  several  counties,  of 
Boards  of  Supervisors,  Sheriffs,  County  Clerks,  District  Attorneys, 
and  such  other  county,  township,  and  municipal  officers  as  public 
convenience  may  require,  and  shall  prescribe  their  duties,  and  fix 
their  term  of  ofQce.  It  shall  regulate  the  compensation  of  all  such 
officers  in  proportion  to  duties,  and  for  this  purpose  may  classify 
the  counties  by  population;  and  it  shall  provide  for  the  strict  account- 
ability of  county  and  township  officers  for  all  fees  whicb  may  be  col- 
lected by  them,  and  for  all  public  and  municipal  money  which  may  be 
paid  to  them,  or  officially  come  into  their  possession. 

Sec.  6.  Corporations  for  municipal  purposes  shall  not  be  created 
by  special  laws;  but  the  Legislature,  by  general  laws,  shall  provide  for 
the  incorporation,  organization,  and  classification,  in  proportion  to 
population,  of  cities  and  towns,  which  laws  may  be  altered,  amended, 
or  repealed.  Cities  and  towns  heretofore  organized  or  incorporated 
may  become  organized  under  such  general  laws  whenever  a  majority 
of  the  electors  voting  at  a  general  election  shall  so  determine,  and 
shall  organize  in  conformity  therewith;  and  cities  or  towns  hereto- 
fore or  hereafter  organized,  and  all  charters  thereof  framed  or  adopted 
by  authority  of  this  Constitution,  shall  be  subject  to  and  controlled 
by  general  laws. 

Sex;.  7.  City  and  county  governments  may  be  merged  and  con- 
solidated Into  one  municipal  government,  with  one  set  of  officers,  and 
may  be  incorporated  under  general  laws  providing  for  the  incor- 
poration and  organization  of  corporations  for  municipal  purposes.  The 
provisions  of  this  Constitution  applicable  to  cities,  and  also  those 
applicable  to  counties,  so  far  as  not  inconsistent  or  not  prohibited  to 
cities,  shall  be  applicable  to  such  consolidated  government.  In  con- 
solidated city  and  county  governments,  of  more  than  one  hundred 
thousand  population,  there  shall  be  two  Boards  of  Supervisors  or 
houses  of  legrislation — one  of  which,  to  consist  of  twelve  persons,  shall 
be  elected  by  general  ticket  from  the  city  and  county  at  large,  and 
shall  hold  office  for  the  term  of  four  years,  but  shall  be  so  classified 
that  after  the  first  election  only  six  shall  be  elected  every  two  years; 
the  other,  to  consist  of  twelve  persons,  shall  be  elected  every  two 
years,  and  shall  hold  office  for  the  term  of  two  years.  Any  vacancy 
occurring  in  the  office  of  Supervisor,  in  either  Board,  shall  be  filled 
by  the  Mayor  or  other  chief  executive  officer. 

Sec.  8.  Any  city  containing  a  population  of  more   than   one  hun- 
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ana  the  other  to  the  Recorder  of  deeds  of  the 
■A  charter  shall  then  be  published  in  two  dally 
culatioD  In  such  city  for  at  least  twenty  days, 
and  within  doI  less  ihsn  thirty  days  after  such  publication  It  shall 
be  submitted  to  the  qualiSed  electors  ot  snch  city  at  a  Kcneral  or 
special  election,  and  if  a  majority  of  such  qunllSed  electors  voting 
thereat  shall  ratify  the  same,  it  shall  chereafler  be  submitted  to  the 
Legislature  for  lis  approval  or  rejeclioo  as  a  whole,  without  power 
of  nlleratlon  or  amendment,  BDd  If  approved  by  a  majority  vote  of  the 
members  elected  to  each  house.  It  shall  become  the  charter  of  such 
city,  or  if  such  city  be  consolidated  with  a  county,  then  of  such  city 
■Dd  county,  and  ahall  become  the  organic  law  thereof,  and  supersede 
ftoy  existing  charter  and  all  amcndmcats  (hereof,  and  all  special  laws 
Inconsistent  with  such  charter.  A  copy  of  such  charter,  certifled  by 
the  Mayor  or  chief  executive  officer,  and  authenticated  by  the  seal  ol 
such  city,  setting  forth  the  submlBslan  of  such  charier  to  the  elector* 
and  its  ratincntloo  by  them,  shall  be  made  in  duplicate  and  deposited, 
one  in  the  office  of  the  SecreUry  of  State,  the  other,  after  being  re- 
corded in  the  office  of  the  Recorder  of  deeds  of  the  county,  among 
the  archives  of  the  city:  all  Courts  shall  tako  judicial  notice  thereof. 
The  charter  so  ratlfled  may  be  amended  at  Intervals  of  not  less  Ihao 
two  years,  by  proposals  therefor,  submitted  by  legislative  authority 
ot  the  city  to  the  qualified  voters  thereof,  at  a  general  or  special 
election  held  at  least  sixty  days  after  the  publication  of  such  pro- 
posals, and  ratified  by  at  least  threc-flftbs  of  the  qualified  electors 
voting  thereat,  and  approved  by  the  Legislature  as  herein  provided 
for  the  approval  of  the  charier.  In  submlttlog  any  such  charter,-  or 
amendment  thereto,  any  alternnlive  article  or  proposition  may  be 
presented  for  the  choice  of  the  voters,  and  may  be  voted  on  separately 
without  prejudice  to  others.  Any  city  containing  a  populatloo  of 
more  than  ten  thousand  and  not  more  than  one  hundred  thousand 
Inhabitants,  may  Frame  a.  charter  for  its  own  government,  coaalstent 
with  and  subject  to  the  Constitution  and  laws  of  this  State,  bf 
causing  a  Board  of  fifteen  freeholders,  who  shall  have  been  for  at 
least  five  years  qualified  electors  thereof,  to  be  elected  by  the 
qualified  voters  of  said  city,  at  any  general  or  apecial  election,  whose 
duty   It   shall   be,   within   ninety    days   after   such   election,    to   pre- 


d 


790  APPENDIX 

pare  and  propose  &  cbarler  tor  such  My,  wblcb  stuUI  br  t\gifd  11 
duplicate  b;  the  members  of  aiicb  Bosrd.  or  a  isaJorllF  of  ibem.  tat 
returcEd,  one  copy  tbereof  to  the  Mayor,  or  other  thief  ciccbUt) 
of  said  city,  and  tbe  ofher  to  the  Recorder  of  ihe  couDly-  Snt* 
proposed  charter  ghall  then  be  puhllahed  In  two  dallr  P»Pf*  'f 
E^neral  circulation  In  such  ctly,  for  at  lease  ttrentr  ilaTs:  and  Ik* 
first  publlcBlion  shall  be  made  wllhln  iwem)'  dars  alter  the  taO' 
pletlon  of  the  charter;  and  wlUiln  not  less  than  IhlrCy  dar*  ■If 
such  publication  It  shall  be  submitted  to  the  quBllQed  elector*  •( 
laid  city,  at  a  general  or  ipeclal  election,  and  If  a  majorltr  ot  ncfc 
guBllficd  electors  voting  thereat  shall  rellfy  the  same.  It  Bball  Iben- 
atter  be  submitted  to  the  Legislature  for  Its  approval  or  rejenloa 
as  a  nhole.  without  power  ot  alteration  or  smeDdment^  and  If  im- 
proved by  a  majority  vote  of  the  members  elected  to  each  house  v. 
shall  become  the  charter  of  such  city,  and  tbe  orsBQlc  law  tbereoL 
BDd  shall  aujiersede  any  existing  charter,  and  any  smeodmenia  theirD'. 
and  all  special  laws  Inconsistent  with  such  charter.  A  copy  of  saib 
charter,  certified  by  the  Mayor  or  chief  eiecutlve  officer,  and  anihenii 
cated  by  the  senl  ot  such  city,  settlog  forth  the  submlaaloa  of  turh 
chartei-  to  the  electors,  and  Its  ratlScallon  by  them,  sbsll  be  msdt 
in  duplicate,  and  deposited,  one  In  the  office  of  Secretary  Of  St»if 
aod  the  other,  after  being  recorded  In  said  Recorder's  ofllce.  ahall  t» 
deposited  In  the  archives  of  tbe  city;  and  thereafter  all  Courts  shall 
take  Judicial  notice  of  said  charier.  The  charter  so  ratllled  ma;  bf 
amended,  at  intervals  of  not  less  than  iwo  years,  by  propoaala  therj- 
for,  submitted  by  the  legislative  authority  of  the  city  lo  the  qtiallCed 
electors  thereof,  at  a  general  or  special  election  held  at  leaai  aluy 
days  after  tbe  pubHcstlou  of  auoh  proposals,  and  ratified  by  at  lean 
three-Qfths  ot  the  nuollfled  electors  votitig  thereat,  sod  approTed  by 
the  Legislature  as  herein  provided  for  the  approval  of  the  charter. 
In  submitting  any  such  charter,  or  amendment  thereto,  aity  alternaUn 
article  or  proposition  may  be  presented  for  the  choice  of  the  voleti. 
and  may  be  voted  on  separolely  without  prejudice  to  othera.  [Aicaa4- 
ment  adopted  April  12,  1SS7.| 

Sue  9.  The  compensation  of  any  county,  city,  town,  or  nnuldval 
officer  shall  not  be  Increased  atttr  his  election  or  during  hla  teni 
of  oflSct;  nor  shall  the  term  of  any  such  officer  be  exteaded  ber««< 
the  period  tor  which  he  la  elected  or  appointed. 

Sec.  10.  No  county,  city,  town,  or  other  public  or  mtiDlefpa]  cor- 
poration, nor  the  Inhabitants  thereof.  DOr  tha  property  therefn,  shall 
be  released  or  discharged  from  lis  or  their  p report lonati-  ebare  ot 
taxes  lo  be  levied  (or  Slate  purposes,  nor  ahall  commutatloo  for  Sotll 
tOJCes  be  aulhorliei  lo  any  form  what(.oever. 

Sec.  U.  Auy  county,  city,  town,  or  lownship  may  make  aod  ta- 
force  within  Its  limliB  all  such  local,  police,  sanitary,  and  other  racnlt- 
tlOU  aa  are  oat  lb  conDlct  with  general  laws. 
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Sec.  IZ.  Tlie  Legislature  abalt  have  no  pownr  (.0  Impose  taxes  upOTj 
couQlles,  citiea.  towns,  or  other  public  or  municipal  corporal  Ions,  or 
upon  tbc  induDltaats  or  propert;  thereof,  for  county.  cUy.  towu.  or 
other  municipal  purposes,  but.  may,  by  general  laws,  vest  In  [be 
corporate  authoritlea  thereof  the  power  to  asseaa  and  collect  laxes 
tor  Buch  purpoaea. 

SEC.  13.  The  Leeialoture  aball  cot  delegate  to  any  special  com- 
mission,  private  corporallon,  company,  aasoclatian.  or  Individual,  any 
power  to  make,  control,  appropriate,  supervise,  or  In  any  vay  Inter- 
lere  with,  any  county,  clly,  town,  or  municipal  Improvement,  money, 
property,  or  cUccts.  whether  held  in  trust  or  otherwise,  or  to  levy 
tdiea  or  asaeasmenls.  or  pcrForm  any  municipal  functions  whatever. 

Sbc,  14.  No  State  oBlce  shall  be  continued  or  created  In  any  county, 
clly,  towD.  or  other  municipality,  (or  the  inspection,  moasuremc'Dt.  or 
graduation  of  any  merchandiae.  manufacture,  or  commodity;  but  aucb 
county,  city,  town,  or  mualclpallty  may.  when  autborlzed  by  generBl 
law.  appoint  such  offlcers. 

Seic.  16.  Private  property  shall  not  be  taken  or  sold  tor  the  payment 
ot  tbe  corporate  debt  of  any  political  or  municipal  corporation. 

Sac.  16.  All  moneys,  aaaesamentB,  and  taxes  belonglns  to  or  col- 
lected tor  the  use  ot  any  county,  city.  town,  or  other  public  or  munic- 
ipal corporation  coming  Into  the  hands  of  any  oOlcer  thereof,  shall 
immediately  be  deposited  with  the  Treasurer,  or  other  legal  depoal- 
(ary.  to  the  credit  of  such  city.  town,  or  other  oorporatioa  reapec- 
tively,  for  the  benefit  ot  the  luuds  la  which  tbejr  respectively  be- 

Se:c.  JT.  The  makine  at  proOt  out  ot  county,  city,  town,  or  other 
public  money,  or  using  the  same  tor  any  purpose  not  author) led  by 
law,  by  any  odtcer  having  the  posaesBlon  or  control  thereof,  aball 
be  a  felony,  and  sball  be  prosecuted  nod  punlabed  as  prescribed  by 
law. 

Sac.  18.  No  county,  city,  town,  township.  Board  ot  Education,  or 
school  dialrict  aball  incur  any  Indebtedness  or  liability  in  any  man- 
ner, or  (or  any  purpose,  eieeedlng  in  any  yeor  tbe  income  and  revenue 
provided  for  It  tor  such  year,  without  tbe  assent  ot  two-thirds  ct  the 
qualified  electors  thereof,  voting  at  an  elecilon  to  be  held  tor  that 
purpose,  nor  unless,  before  or  at  the  time  ot  Incurring  such  Indebted- 
ness, provision  shall  be  made  (or  tbe  collection  ot  an  annual  tax  suiB- 
clent  to  pay  tbe  interest  on  such  Indebtedness  as  It  falls  due,  and  also 
to  constitute  a  sinking  fund  tor  the  payment  of  the  principal  thereof 
within  twenty  years  from  tbe  time  ot  contracting  the  same.  Any 
Indebtedness  or  llablllly  Incurred  contrary  to  this  provision  shall  be 

Sec.  19.  In  any  city  where  tbcre  are  no  public  works  owned  and  con- 
trolled by  tbe  municipality  (or  supplying  the  same  with  water  or  arti- 
ficial llgbt,  any  Individual  or  any  company  duly  Incorporated  for  Buch 
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purpose  under  and  by  authority  of  the  laws  of  this  State,  shall,  under 
the  direction  of  the  Superintendent  of  Streets,  or  other  officer  in  con- 
trol thereof,  and  under  such  general  regulations  aa  the  niunlcipality 
may  prescribe  for  damages  and  indemnity  for  damages,  have  tlie 
privilege  of  using  the  public  streets  and  thoroushf&rea  thereof,  and 
of  laying  down  pipes  and  conduits  therein,  and  connections  therewith, 
so  far  as  may  be  necessary  for  introducing  into  and  supplying  sucb 
city  and  its  inhabitants  either  with  gaslight  or  other  illuminating 
light,  or  with  fresh  water  for  domestic  and  all  other  purposes,  upon 
the  condition  that  the  municipal  government  shall  have  the  ri^t  to 
regulate  the  charges  thereof.    [Amendment  adopted  Noyember  4,  I88i] 


ARTICLE    Xn 

CX>RPORATION8 

Section  1.  Corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  Act.  All  laws  now  in  force  In  this  State 
concerning  corporations,  and  all  laws  that  may  be  hereafter  passed 
pursuant  to  this  section,  may  be  altered  from  time  to  time  or  repealed. 

Sec.  2.  Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed  br 
law. 

Sec.  3.  Each  stockholder  of  a  corporation,  or  Joint-stock  associatioo, 
shall  be  individually  and  personally  liable  for  such  proportion  of  all 
its  debts  and  liabilities  contracted  or  incurred,  during  the  time  he 
was  a  stockholder,  as  the  amount  of  stock  or  shares  ovmed  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of  the 
corporation  or  association.  The  directors  or  trustees  of  corporations 
and  joint-stock  associations  shall  be  Jointly,  and  severally  liable  to  the 
creditors  and  stockholders  for  all  moneys  embezzled  or  misappropriated 
by  the  ofQcers  of  such  corporation  or  Joint-stock  association,  during 
the  term  of  such  director  or  trustee. 

Sec.  4.  The  term  corporations,  as  used  in  this  article,  shall  be  con- 
strued to  include  qjl  associations  and  Joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  individuals 
or  partnerships,  and  all  corporations  shall  have  the  right  to  sue  and 
shall  be  subject  to  be  sued,  in  all  Courts,  in  like  cases  as  natural 
persons. 

Sec.  6.  The  Legislature  shall  have  no  power  to  pass  any  Act  grant- 
ing any  charter  for  banking  purposes,  but  corporations  or  associations 
may  be  formed  for  such  purposes  under  general  laws.  No  corporation, 
association,  or  individual  shall  issue  or  put  into  circulation,  as  money, 
anything  but  the  lawful  money  of  the  United  States. 

Sec.  6.   All  existing  charters,  grants,  franchises,  special  or  exclu- 
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trtve  privileges,  under  which  an  actual  ai 
not  have  taken  pldre.  and  buslneaa  been 
the   time  at  the  adaption   □(  this  Const 

Sbc.  T.   The  Legialaturc  shall  not  ext 
nor  reiolt  the  forfeiture  of  any  tranchlae  i 

tlon  now  exlatlDB,  or  which  aball  hereafter  exist  under  the  lawa  of  this 
State. 

Sec,  S.  The  eierclao  of  the  right  of  eminent  domalD  shall  never  be 
Eo  abridged  or  cODBtrued  as  to  prevent  [he  Legislature  from  taking  the 
property  ajid  traneblBes  ot  Incorporated  companies  and  subjecting  thorn 
to  public  use  the  SQine  aa  the  property  of  individuals,  and  the  eierclse 
ot  the  police  power  ot  the  SiaLe  ahall  never  be  so  abridged  or  con- 
strued as  to  permit  corporations  to  coaduet  their  bualness  In  such 
manner  as  to  Infringe  the  rights  of  Indlvlduala  or  the  general  well- 
being  of  the  Slate. 

Ssc.  9.  No  corporation  shall  engage  Id  any  business  other  than  that 
expressly  authorized  Id  Its  charter,  or  the  law  under  which  it  may 
bave  been  or  may  hereafter  be  organlEed:  nor  shall  It  hold  for  a 
longer  period  than  five  years  any  real  estate  except  such  as  may  be 
Deceasary  tor  carrying  on  Its  business. 

Sec.  10,  The  Legislature  shall  not  pass  any  laws  permitting  the 
leasing  or  alienation  ot  any  franchise,  so  oa  to  relieve  the  franchise  or 
property  held  thereunder  from  the  liabllttles  of  the  lessor  or  grantor, 
lessee  or  grantee,  eaulracied  or  Incurred  la  the  aperatlOD.  use.  or 
enjoyment  of  sucb  franchise,  or  any  ot  Its  privileges. 

Sec.  11,  No  corporation  shall  issue  stock  or  bonds,  except  far  money 
paid,  labour  done,  or  properly  actually  received,  and  all  fictitious  in- 
crease of  Block  or  ludebledness  shall  be  void.  The  slock  and  bonded 
Indebtedness  of  corporations  shall  not  be  increased  except  In  pursu- 
ance  ot  general  law,   nor  without  the  oonseat  of   tbo  pcrsoDS  holding 


i 


Sec.  12. 
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giving  sixty  dnya'  public  notice,  as  i 
elections  for  directors  or  n 
shall  have  the  right  to  vol. 
ires  ol  stock  owned  by  him. 


r  that 
e  provided  bf  law, 
'rs  ot  corporations 
erson  or  by  proxy, 
a  many  person B  aa 
to  cumulate  said 
nd  give  one  candidate  as  many  votes  as  the  number  Ot  di- 
rectors multiplied  by  tbe  number  of  bla  shares  of  stock  sbalt  equal, 
or  to  distribute  them,  on  the  same  principle,  among  as  many  candidates 
as  be  may  think  fit;  and  such  directors  or  managers  abal!  not  be 
elected  In  any  other  manner,  except  that  members  ot  co-operative 
societies  formed  for  agricultural,  mercantile  and  manufacturing  pur- 
poses may  vote  an  all  questions  affecting  sueb  societies  In  manaer 
preacrlbed  by  law. 
SBC   13,   The  State  shall  not  In  any  nanDer  loan  Ita  credit,  nor  shall 
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It  Bubacrtbe  to  ar  be  lalerested  In  the  aCock  or  soy  cotDpanr.  r 
tloD.  or  corporation. 

Sec.  11.  Every  corporalloD,  other  than  rellgtouK.  educB-tlon&l,  or 
bonerolent,  organized  or  doing  huBlnpas  in  tbts  State,  shall  bare  and 

buBlnesB,  where  tranEfGre  of  etock  Bball  be  made,  and  In  which  ahall  tM 
kept  (or  Inspection,  by  every  pereon  ba.v\Qs  an  Interest  therein,  an* 
leglslallve  cammltteea,  bocks  In  which  shall  be  recorded  the  smonnt 
of  capital  Btock  HUhacrlbed,  and  by  whom;  the  nameB  of  tbe  ownen 
of  ItE  fltock.  and  the  amounta  owned  by  them  respectively;  the  amoum 
of  Btock  paid  In,  and  by  whom;  ibe  transfers  of  stock;  the  amoiLtil  a( 
ItB  BBEets  and  llBbilltleB,  and  the  DBmea  and  places  of  realdence  ol  tU 

Sec.  15.  No  corporation  organized  outside  the  limits  of  this  State 
shall  be  allowed  to  transact  buslneEs  within  this  State  an  more  fonntr- 
able  conditions  than  are  preBcribpt]  by  law  to  slmtlar  corporalloni  or- 
ganized under  the  laws  of  this  State. 

Sec.  IB,  A  corporation  or  association  may  be  sued  In  the  coiintj 
where  the  contract  is  made  or  Is  to  be  performed,  or  where  the  obli- 
gation or  liability  arises,  or  the  breach  occurs;  or  In  the  eonatl 
where  the  prlaclpal  place  ot  hualness  of  such  corporation  Is  altaatcd. 
subject  to  the  power  of  the  Court  to  change  the  place  of  trial  sa  tt 

Sec.  17.  All  railroad,  cunal,  and  other  traaaportatloo  compuilM  m 
declared  to  be  common  carriers,  and  subject  to  leelslatlTe  control 
Any  association  or  corporation,  organized  for  the  purpose,  tinder  Ibe 
laws  of  tbls  State,  shall  have  the  right  to  connect  at  the  State  liar 
with  railroads  of  other  States,  Every  railroad  compsny  shall  hsii  tbi 
right  with  Its  road  to  Intersect,  connect  with,  or  cross  any  other  nJI- 
road.  and  shall  receive  and  transport  each  the  other's  pkssantcn. 
tonnage,  and  cars,  without  delay  or  discrimination. 

Sec.  18.  No  president,  director.  ofHcer.  agent,  or  employ^  of  asT 
railroad  or  canal  company  shall  be  Interested,  directly  or  Indlmllr. 
In  the  fumlshlDg  of  material  or  auppliea  to  such  company,  nor  in  ti« 
buBlnesB  of  transportation  as  B  commoo  carrier  ot  freight  or  paasengcn 
over  the  works  owned,  leased,  controlled,  or  worked  by  such  compaal. 
except  Buch  Interest  In  Iho  buEdness  of  irsnsportaCloD  as  lawfully  float 
from  the  ownership  of  slock  therein. 

Sec.  li.  No  railroad  or  other  transportation  company  shall  gram  frtc 
passes,  or  passes  or  tickets  at  a  discount,  to  any  person  holding  am 
otnce  ot  honour,  trust,  or  profit  In  this  State:  and  the  acceplanco  of  any 
such  pass  or  ticket  by  a  member  of  the  Legislature  or  any  public  el- 
Acer,  other  than  Railroad  Commissioner,  shall  work  a.  farlelturp  ol  Ul 

d  company  or  other  common  carrier  shall  mbUM 
t  with  the  owners  ol  any  vessel  that  l«kT«a  ttn 


THE    CONSTITUTION    OP    CALIFOHNTA 


r  maksa  port  In   (big  State,  or  wUh  any  common  cnrrler,  1)7  which 
^comtil nation  or  contract  the  earnings  of  ooe  doing  the  carrying  ere 

ahared  by  the  other  not  doing  the  carrying.     And  » 
JjTBllroad    corporation    shall,    for    the    purpose    of    competing   vrtth    any 
jmmon  carrier,  lower  Its  rates  (or  transportation  of  paasengers 
r  frplght  from  one  point  to  anothtr.  aucb  reduced  rates  shall  not  be 
alsed  or  increased  from  auch  BtandariJ  without  the  consent  o( 
ern mental  authority  In  which  sball  be  vested  the  power  to  reg- 
I  tUate  tares  and  freights. 

!1.  No  discrimination  In  charges  or  tacllUles  (or  transport allon 
'  Bball  be  made  by  any  railroad  or  other  tranaporlallon  company  between 
places  or  persons,  or  la  the  facilities  tor  the  transportation  ot  the 
same  classes  ot  freight  or  passengers  within  this  State,  or  coming 
Irora  or  going  to  any  other  Stale.  Persons  and  property  transported 
over  any  railroad,  or  by  any  other  transportation  company  or  indi- 
vidual. Bball  be  delivered  at  any  Btalloo.  landing,  or  port,  at  charges 
aot  exciredlng  the  charges  (or  the  transportation  ot  persons  and  prop- 
erty ot  the  same  class,  in  the  same  direction,  to  any  more  distant  sta- 
tion, port,  or  landing.  Excursion  and  commutatloD  tickets  may  be 
Issued  at  special  rates. 

Sec.  22.  The  Slate  will  be  divided  into  three  districts  as  nearly 
equal  la  population  aa  pracllcable.  in  each  ot  which  one  Railroad 
Commissioner  shall  be  elected  by  the  qualified  electors  thereof  at  the 
regular  gubernatorial  elections,  whose  salary  shall  be  fixed  by  law, 
and  wbo^ie  term  of  office  shall  be  four  years,  commencing  on  the  first 
Monday  after  the  first  day  ot  January  next  succeeding  ibelr  election. 
Said  Cammlssloners  shall  be  qUBllRed  electors  o(  this  State  and  of 
the  illairict  from  which  they  are  elected,  and  shall  not  he  Inlerested 
In  any  railroad  corporallon.  or  other  transportation  company,  as  stock- 
holder, creditor,  agent,  attorney,  or  employe;  and  tbe  act  of  a  ma- 
lorlly  ot  said  CommisslonerH  sball  be  deemed  the  act  of  said  Com- 
mission. Said  Commissioners  sball  have  the  power,  and  It  shall  be 
their  duty,  to  establish  rates  of  charges  (or  tbe  transportation  ot 
passengers  and  freight  by  railroad  or  other  transportation  companies, 
and  publish  tbe  same  from  time  to  lime,  with  such  changes  as  they 
may  make;  to  examine  the  books,  records,  and  papers  of  all  railroad 
and  Dtber  transportation  companies,  and  tor  this  purpose  (hey  ihall 
have  power  to  issue  subpa;naa  and  all  other  necessary  process;  to 
hear  and  determine  complaints  sgainat  railroad  and  other  transpor- 
tation companies,  to  Send  tor  persona  and  papers,  to  adminlsler  oaths, 
take  testimony,  and  punish  tor  contempt  of  their  orders  and  processes, 
la  tbe  same  manner  and  to  ibe  same  extent  as  Courts  at  record,  and 
enforce  tbelr  decisions  and  correct  abuses  through  the  medium  ot  the 
Courts.  Said  Commisslonera  ahall  prescribe  a  uniform  ayslom  ot  ac- 
counts to  bo  kept  by  alt  such  corporations  and  compaales.  Any  rail- 
road corporation  or  transportation  company  which  shall  fail  or  refuse 
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Sbction  1.  All  property  in  the  State,  not  exempt  under  the  laws  ot 
the  United  StateB.  shall  be  taied  Id  proportion  to  Its  value,  to  be  as- 
certained aa  provided  by  law.  The  word  "properly."  as  uecd  Id  this 
article  and  section,  is  hereby  declared  to  Include  moneys,  credits, 
bonds,  stoL'ks,  dues.  fraDchises.  and  all  other  matters  and  thJngH,  real, 
personal,  and  mlied.  capable  ot  private  ownership:  /.roitided,  that 
growing  crops,  property  used  eiclualvely  tor  public  schools,  and  such 
aa  may  belong  to  the  United  States,  tbls  State,  or  to  any  county  or 
municipal  corporation  within  this  Stale,  shall  be  exempt  from  taxation. 
The  Legislature  may  provide,  except  In  case  of  credits  secured  by 
morigage  or  trust  deed,  (or  a  reduction  froui  credits  of  debta  due 
bonaflde   resldenls  of  this  State. 

Sec.  2.  Land,  and  tbe  Improvements  tbereoD.  shall  be  separatelT 
assessed.  Cultivated  and  uncultivated  land.  Of  the  same  aualltr.  and 
similarly  situated  sball  be  assessed  at  tbe  same  value. 

Sec.  3.  Every  tract  of  land  containing  more  than  six  hundred  and 
forty  acres,  and  nbich  has  been  sectlonlzed  by  the  United  States  Oov- 

or  fractions  of  scctloas,  Tbe  Legislature  stull  provide  by  law  (or  the 
BBsessmenl.  1b  small  tracts,  of  all  lands  pot  SGCllonlzsd  by  tbe  United 
States  Government. 

Sec.  *.  A  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  IB  secured,  sbatl,  for  the  purpose  of  assessment  and  taxa- 
tion, be  deemed  and  treated  as  an  Interest  in  the  property  atTected 
thereby.  Except  as  to  railroad  and  other  quaal-publlc  corporations. 
In  case  of  debt  so  secured,  the  value  of  the  property  aSected  by  such 
mortgage,  deed  of  trust,  contract,  or  obligation,  lesa  the  value  o(  such 
■ecurlty,  shall  be  asseES'd  and  taxed  to  the  owner  of  the  property,  and 
the  value  of  sucb  security  shall  be  assessed  and  taxed  to  tbe  owner 
thereof.  In  tbe  county,  oily,  or  district  In  which  the  property  affected 
thereby  In  situate.  Tbe  taxes  so  levied  shall  be  a  lien  upon  the  prop- 
erty and  BECurlty.  and  may  be  paid  by  either  party  to  such  security;  If 
paid  by  the  owner  of  the  security,  the  tax  so  levied  upon  the  propertT 
affected  thereby  sball  become  a  part  of  Ihe  debt  so  secured;  If  the 
owner  of  the  property  shall  pay  tbe  tax  so  levied  on  sucb  security,  it 
sbail  constitute  a  payment  thereon,  and  to  the  extent  of  sucb  payment. 
a  full  discharge  thereof;  proii|*rf,  thai  It  any  such  aecurlty  or  Indebt. 
ednesa  shall  be  paid  by  such  debtor  or  debtors,  after  asseaament  and 
before  the  tax  levy,  the  amount  nf  such  levy  may  likewise  be  retained 
by  such  debtor  or  debtors,  and  shall  be  computed  according  to  the  tax 
levy  of  the  preceding  year. 

Sec.  &,    Every  contract  hereaCter  made,  by  wbtch  a  debtor  is  abU< 
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gated  to  pay  any  tax  or  assei^sment  on  money  loaned,  or  on  any  mort* 
gage,  deed  of  tri^t,  or  other  lien,  shall,  as  to  any  interest  specified 
therein,  and  as  to  such  tax  or  assessment,  be  null  and  void. 

Sec.  6.  The  power  of  taxation  shall  never  be  surrendered  or  sus- 
pended by  any  grant  or  contract  to  which  the  State  shall  be  a  party. 

Sec.  7.  The  Legislature  shall  have  the  power  to  provide  by  law 
for  the  payment  of  all  taxes  on  real  property  by  Instalments. 

Sec.  8.  The  Legislature  shall  by  law  require  each  taxpayer  in  this 
State  to  make  and  deliver  to  the  County  Assessor,  annually,  a  state- 
ment, under  oath,  seting  forth  specifically  all  the  real  and  personal 
property  owned  by  such  taxpayer,  or  in  his  i>08Bession,  or  under  his 
control,  at  twelve  o'clock  meridian  on  the  flirst  Monday  of  March. 

Sec.  9.  A  State  Board  of  Equalization,  consisting  of  one  member 
from  each  Congressional  District  in  this  State,  as  the  same  existed  in 
eighteen  hundred  and  seventy-nine,  shall  be  elected  by  the  qualified 
electors  of  their  respective  districts,  at  the  general  election  to  be 
held  in  the  year  one  thousand  eight  hundred  and  eigh.ty-«ix,  and  at 
each  gubernatorial  election  thereafter,  whose  term  of  oflBce  shall  be 
for  four  years;  whose  duty  it  shall  be  to  equalize  the  valuation  of 
the  taxable  property  in  the  several  counties  of  the  State  for  the  pur- 
poses of  taxation.  The  Controller  of  State  shall  be  ex-officio  a  member 
of  the  Board.  The  Boards  of  Supervisors  of  the  several  counties  of  the 
State  shall  constitute  Boards  of  Equalization  for  their  respective  coun- 
ties, whose  duty  it  shall  be  to  equalize  the  valuation  of  the  taxable 
property  in  the  coimty  for  the  purpose  of  taxation:  provided^  such 
State  and  County  Boards  of  Equalization  are  hereby  authorized  and 
empowered,  under  such  rules  of  notice  as  the  County  Boards  may 
prescribe  as  to  the  action  of  the  State  Board,  to  Increase  or  lower 
the  entire  assessment  roll,  or  any  assessment  contained  therein,  so  as 
to  equalize  the  assessment  of  the  property  contained  in  said  assess- 
ment roll,  and  make  the  assessment  conform  to  the  true  value  in 
money  of  the  property  contained  in  said  roll;  provided,  that  no  Board 
of  Equalization  shall  raise  any  mortgage,  deed  of  trust,  contract,  or 
other  obligation  by  which  a  debt  4s  secured,  money,  or  solvent  credits, 
above  its  face  value.  The  present  State  Board  of  Equalization  shall 
continue  in  office  until  their  successors,  as  herein  provided  for,  shall 
be  elected  and  shall  qualify.  The  Legislature  shall  have  power  to  re- 
district  the  State  into  four  districts,  as  nearly  equal  in  population  as 
practical,  and  to  provide  for  the  elections  of  members  of  said  Board 
of  Equalization.     [Amendment,  adopted  November  4,  1884.] 

Sec.  10.  All  property,  except  as  hereinafter  in  this  section  pro- 
vided, shall  be  assessed  in  the  county,  city,  city  and  county,  town, 
township,  or  district  in  which  it  is  situated,  in  the  manner  prescribed 
by  law.  The  franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of 
all  railroads  operated  in  more  than  one  county  in  this  State  shall  be 
assessed  by  the  State  Board  of  Equalization  at  their  actual  value,  and 
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tbe  name  ihall  be  apportloDed  to  tbe  countlea.  cltlea  a 
cities,  towns.  tovMmliipE.  and  tllalricts  In  wlilch  such  rallroeda  are 
iDCBled.  In  praponlon  to  the  number  of  niUea  of  railway  laid  Id  auch 
cOiinlieE,  clliefl  and  countlea,  cities,   towns.  lowTiBhtpa.  and  districts. 

8ec.  11.  Income  taxea  may  be  asBeBsed  to  and  collecled  from  per- 
Bons.  corporations,  Joint-stock  assoclBllona.  or  companies  resident  or 
dolDB  bualnena  In  tUla  Stale,  or  any  one  or  more  of  them.  In  auch  cases 
and  amounlH  and  la  such  manaer.  as  shall  be  prescribed  by  law. 

Sec.  12.  The  Legislature  shall  provide  (or  the  levy  and  oollBOtlon 
ot  an  annual  poll  tax  of  not  less  tbon  two  dollara.  on  every  male  In- 
habitant or  tbla  State  over  twenty. one  and  under  sixty  years  ot  age, 
except  paupers.  Idlcla.  Insane  peraocB.  and  Indians  not  taxed.  Said  tax 
sbatl  be  paid  Into  the  Stale  School   fund. 

Sec.  13.  The  Legislature  shall  pass  all  laws  necessary  to  carry  out 
the  provlilODB  ot  Chla  article. 


ARTICLE    XrV 


The  use  ot  all  naler  now  appropriated,  or  that  mwf 
hereafter  be  appfoprlated.  tor  sale,  rental,  or  distribution,  Is  hereby 
declared  to  be  a  public  use,  and  subject  to  the  regulation  and  control 
of  the  Slate.  In  the  manner  to  be  prescribed  by  law;  provided,  that  the 
rates  or  compensation  to  be  collected  by  any  person,  company,  or  cor- 
poration In  Ibis  Slate,  for  the  use  of  water  supplied  to  any  city  and 
county,  or  city,  or  town,  or  the  Inhabitants  thereof,  shall  be  Hxed  an- 
nually, by  the  Board  or  Superviaors,  or  City  and  County,  or  City  or 
Town  Council,  or  other  governing  body  ot  auch  city  and  county,  or 
clly  or  (own.  by  ordinance  or  otberwlee,  to  the  manner  that  other  ordi- 
nances or  legislative  acta  or  resolutions  ere  passed  by  such  body, 
and  shall  continue  In  force  for  one  jear  and  no  longer.  Such  ordi- 
nances  or  resolutions  ahall  be  passed  In  the  month  of  February  c( 
each  year,  and  take  eflect  on  the  Hrsl  day  at  July  thereafter.  Any 
Board  or  body  failing  to  pasa  the  necessary  ordinances  or  resolutions 
fliing  water  rates,  where  necessary,  within  auch  time,  shall  be  subject 
to  peremptory  process  to  compel  action  at  the  Bull  of  any  party  In- 
terested, and  sbalt  be  liable  to  such  further  processes  and  penalties 
as  the  Leglfilature  may  prescribe.  Any  person,  company,  or  corpora- 
tion collecting  water  rales  In  any  cliy  and  county,  or  city  or  town  la 
this  State,  otherwise  than  aa  so  eslabllshed,  shall  forfeit  the  (ran- 
cblsea  and  waterworks  of  such  person,  company,  or  corporatloij  lo  the 
oily  and  county,  or  city  or  town,  where  the  same  are  collected,  tor  the 
public  use. 

SEr.   2.    The   right   to  collect  rates  or  compensate   (or  the  use  ot 
vater  supplied  to  any  county,  city  and  county,  or  town,  or  the  Inhab- 
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itantB  thereof,   is  a  franchise,  and  cannot   be   exercised   except  bj 
authority  of  and  in  the  manner  prescribed  by  law. 


ARTICLE}  XV 

HARBOUR   FRONTAGBS,   KFC. 

Section  1.    The  right  of  eminent  domain  is  hereby  declared  to  exist 
in  the  State  to  all  frontages  on  the  navigable  waters  of  this  State. 

Sec.  2.  No  individual,  partnership,  or  corporation,  claiming  or  pos- 
sessing the  frontage  or  tidal  lands  of  a  harbour,  bay,  inlet,  estuary,  or 
other  navigable  water  in  thds  State,  shall  be  permitted  to  exclude  the 
right  of  way  to  such  water  whenever  it  is  required  for  any  public 
purpose,  nor  to  destroy  or  obstruct  the  free  navigation  of  such  water; 
and  the  Legrislature  shall  enact  such  laws  as  will  give  tbe  most  libersl 
construction  to  this  provision,  so  that  access  to  the  navigable  waters 
of  this  State  shall  be  always  attainable  for  the   people   thereof. 

Sec.  3.  All  tide  lands  within  two  miles  of  any  incorporated  city  or 
town  of  this  State  and  fronting  on  the  waters  of  any  harbour,  estuary, 
bay,  or  inlet,  used  for  the  purposes  of  navigation,  shalPbe  withheld 
from  grant  or  sale  to  private  persons,  partnerships,  or  corporatioea. 


ARTICLE  XVI 

STATE  INDEBTEDN1B08 

Section  1.  The  Legislature  shall  not,  in  any  manner,  create  any 
debt  or  debts,  liability  or  liabilities,  which  shall,  singly  or  in.  the  ag- 
gregate with  any  previous  debts  or  liabilities,  exceed  the  sum  ol  three 
hundred  thousand  dollars,  except  in  case  of  war  to  repel  tnvaiicD 
or  suppress  Insurrection,  unless  the  same  shall  be  authorized  by  lav 
for  some  single  object  or  work  to  be  distinctly  specified  therein,  wfaicli 
law  shall  provide  ways  and  means,  exclusive  of  loans,  for  the  payment 
cf  the  interest  of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  of  such  debt  or  liability  within  twenty 
years  of  the  time  of  the  contracting  thereof,  and  shall  be  irrepealable 
until  the  principal  and  interest  thereon  shall  be  paid  and  diacharged; 
but  no  such  law  shall  take  effect  until,  at  a  general  election,  it  shall 
have  been  submitted  to  the  people  and  shall  have  received  a  majority 
of  all  the  votes  cast  for  and  against  it  at  such  election;  and  all  moneys 
raised  by  authority  of  such  law  shall  be  applied  cmly  to  the  specific 
object  therein  stated,  or  to  the  payment  of  the  debt  thereby  created. 
and  such  law  shall  be  published  in  at  least  one  newspaper  in  each 
county,  or  city  and  county,  if  one  be  published  therein,  througlKmt  the 
State,  for  three  months  next  preceding  the  election  at  which  it  is 
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I   mbmltted  to  Che  people.    The  L.egtBlaturc  may  bI  anj  lit 
■pproval  of  sueh  law  by  the  peopls,   11  do  debt  stiall  hav 
acted  !□  pursuance  tliereoC,  repeal  the  same. 


ARTICLE     XVII 


Sdction  1.  The  LeglBlacure  shall  protect,  by  law,  from  forced  sale, 
t,  cert&ln  portion  o(  the  bDmcstead  and  otber  property  of  all  beads  of 
famllleB. 

Sec.  2.  The  holding  of  large  tracts  of  land,  uncultivated  and  unim- 
proved, by  lodlvldualB  or  corporallooB,  la  against  the  public  interest, 
and  should  be  discouraged  by  all  means  not  lucouHlatent  with  the 
rights  oF  private  property. 

Sec.  3.     Lands  belonging  to  this  Stale,  which  are  suitable  lor  oultl- 
vatloQ.  Ehal]  be  graoted  aoly  to  actual  aetllera,  and  In  quantities  n 
exceeding  three  hundred  and  twenty  acres  to  each  aettler,  under  aucb 
conditions  as  shall  he  prescribed  by  law. 
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s  coNanroTioN 

this   0(»istltutloB    I 
ibty,  and  it  twu-lhlrda  of 

houaes  shall   vote   Id  favour 

mendments   shall    bo    entered 

I  lakep  thereon;   and  It  shsJ 

li  proposed  ameodniect  o 


BKCnON    1.     Any   amenament 

ay  be  proposed  in  the  Senate  or  As 

IB  members  elected  lo  each  of  the  two 
Ihereor,  such  propoaed  amendment  or  an 
In  their  Journals,  with  the  yeas  and  nays 
be  the  duty  of  the  Legislature  to  submit  s 

amendmentB  to  the  people  In  such  manner,  and  at  such  time, 
after  HUch  publication  as  may  be  deemed  expedleot.  Should  i 
amendments  than  one  be  submitted  at  the  same  election,  they  sbalt  be 
so  prepared  and  distinguished,  by  numbers  or  otherwise,  that  each 
can  be  voted  dq  separately.  If  the  people  shall  approve  and  ratify 
such  amendment  or  amendments,  or  any  of  them,  by  a  majority  of 
the  quBllRed  plerlors  voting  thereon,  such  amendment  or  amendmentB 
shall  become  a  part  of  this  Constitution. 

3ec.  2.  Whenever  iwo-tblrds  of  Ihe  members  elected  fo  each  branch 
of  the  Legislature  shall  deem  it  necessary  lo  revise  this  Constitution, 
they  shall  recommend  to  the  electors  to  vote  at  the  neit  general  elec- 
tion for  or  against  a  Convection  for  that  purpose,  and  If  a  majority  ot 
the  electors  voting  at  such  election  on  the  propoBifion  for  a  Convention 
shall  vote  In  favour  thereof,  the  Legislature  shall,  at  Its  neit  sesalon. 
provide  by  law  for  calling  the  same.  The  Convention  Bhall  consist  ot 
s  number  of  deleeateB  not   lo  exceed   that  of  both  branches   c 
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Legislatiire,  who  shall  be  chosen  in  the  same  manner,  and  hare  the 
came  qualifications,  as  members  of  the  Legislature.  The  delegates  so 
elected  shall  meet  within  three  months  after  their  election,  at  such 
place  as  the  Legislature  may  direct.  At  a  special  election  to  be  pro- 
vided for  hy  law,  the  Constitution  that  may  be  agreed  upon  by  such 
Convention  shall  be  submitted  to  the  people  for  their  ratification  or 
rejection,  in  such  manner  as  the  Convention  may  determine.  The 
returns  of  such  elections  shall,  in  such  manner  as  the  Convention  shall 
direct,  be  certified  to  the  Executive  of  the  State,  who  ahall  call  to  his 
assistance  the  Controller,  Treasurer,  and  Secretary  of  State,  and  com- 
pare the  returns  so  certified  to  him;  and  it  shall  be  the  duty  of  the 
Executive  to  declare,  by  his  proclamation,  such  Constitution  as  may 
have  been  ratified  by  a  majority  of  all  the  votes  cast  at  such  special 
election,  to  be  the  Constitution  of  the  State  of  California. 


ARTICLE    XIX 

CHINB8B 

Section  1.  The  Legislature  shall  prescribe  all  necessary  regulations 
for  the  protection  of  the  State,  and  the  counties,  cities,  and  towns 
thereof,  from  the  burdens  and  evils  arising  from  the  presence  of 
aliens  who  are  or  may  become  vagrants,  paupers,  mendicants,  crim- 
inals, or  invalids  afflicted  with  contagious  or  infectious  diseases,  and 
from  aliens  otherwise  dangerous  or  detrimental  to  the  well-being  or 
peace  of  the  State,  and  to  impose  conditions  upon  which  such  persons 
may  reside  in  the  State,  and  provide  the  means  and  mode  of  their  re- 
moval from  the  State,  upon  failure  and  refusal  to  comply  with  such 
conditions;  provided^  that  nothing  contained  in  this  section  shall  be 
construed  to  impair  or  limit  the  power  of  the  Legislature  to  pass  such 
police  laws  or  other  regulations  as  it  may  deem  necessary. 

Sec.  2.  No  corporation  now  existing  or  hereafter  formed  under  the 
laws  of  this  State,  shall,  after  the  adoption  of  this  Constitution. 
employ,  directly  or  indirectly,  in  any  capacity,  any  Chinese  or  Mon- 
golian. The  Legislature  shall  pass  such  laws  as  may  be  necessary 
to  enforce  this  provision. 

Sec.  3.  No  Chinese  shall  be  employed  on  any  State,  county,  mu- 
nicipal, or  other  public  work,  except  in  punishment  for  crime. 

Sec.  4.  The  presence  of  foreigners  ineligible  to  become  citizens  of 
the  United  States  is  declared  to  be  dangerous  to  the  well-being  of 
the  State,  and  the  Legislature  shall  discourage  their  immigration  by  all 
the  means  within  its  power.  Asiatic  coolleism  is  a  form  of  human 
slavery,  and  is  forever  prohibited  in  this  State,  and  all  contracts  for 
coolie  labour  shall  be  void.  All  companies  or  corporations,  whether 
formed  in  this  country  or  any  foreign  country,  for  the  importation  of 
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ARTICLE    XX 


I 


Tbe  CHty  ot  Sacramento  Is  hereby  declared  to  be  tbe 
seat  □[  KDvemment  ot  this  State,  and  Bhall  so  remain  until  changed  by 
law;  but  no  law  changing  the  seat  cl  government  shall  be  valid  i 
binding  unless  the  same  be  approved  and  ratified  by  a  majority  ot  ll 
qualified  eleetora  of  the  State  votlcg  therefor  at  a  general  Stalo  elec- 
tion, under  EUcb  regulations  and  provlBlans  as  the  IjeglslaEure,  by  a 
two-thirds  vote  of  each  house,  may  provide.  BUbmltting  the  qucBtion 
of  change  to  the  people. 

Sec,  Z.  Any  citizen  of  this  Stale  who  shall,  after  the  adopllon  o( 
this  Constitution,  fight  a  due]  with  deadly  weapons,  or  send  or  accept 
a  challenge  to  fight  a  duel  with  deadly  weapons,  either  within  this 
State  or  out  of  11  or  who  shall  act  as  second,  or  knowingly  aid  or 
asHlBt  In  any  manner  those  thus  offending,  shall  not  be  allowed  to  bold 
any  office  o!  pront,  or  to  enjoy  the  right  of  suBrage  under  this  Coa- 

Ssc.  3.  Hembers  of  the  Legislature,  and  sll  officers,  executive  and 
Judicial,  except  such  inferior  officers  as  may  be  by  law  exempted,  shall, 
before  they  enter  upon  the  duties  ot  their  reapectlve  offices,  take  and 
subscribe  the  following  oath  or  affirmations 

~I  do  solemnly  swear  lor  affirm.  03  the  case  may  be),  that  I  will 
support  the  Coniitltution  ot  the  United  Stales  and  the  Constitution  of 
the  State  of  California,  and  that  1  will  faithfully  discharge  the  duties 
of   the  office  of according   lo    the    best   of   my    ability," 

And  no  other  oath,  declaration,  or  teat  shall  be  required  aa  a  quali- 
fication for  any  oSlce  of  public  trust. 

Sec,  i.  All  officers  or  Commlsaloners  whose  election  or  appointment 
Is  not  provided  for  by  this  Constitution,  and  alt  officers  or  Commlssloii- 
ers  whose  offices  or  duties  may  hereatter  be  created  by  law,  shall  be 
elected  by   the  people,  or  appointed,   as  Ihe   Legislature  may  direct. 

Sec.  6.    The  Qscal  year  shall  commence  on  the  Brat  day  of  July, 

8bc.  S,  Suits  may  be  brought  against  tbe  State  In  such  manner  and 
In  such  Courts  as  shall  be  directed  by  law. 

Sec.  T,    No  contract  of  marrlaee.  If  otherwise  duly  made,  shall  be 


i 
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invalidated  for  want  of  conformity  to  the  requirements  of  any  Te- 
ligious  sect. 

Sbc.  8.  All  property,  real  and  personal,  owned  by  either  liusband  or 
wife,  before  marriage,  and  that  acquired  by  either  of  them  afterward 
by  gift,  devise,  or  descent,  shall  be  their  separate  property. 

Sec.  9.  No  perpetuities  shall  be  allowed  except  for  eleemosynary 
purposes. 

Sec.  10.  Every  person  shall  be  disqualified  from  holding  any  office 
of  profit  in  this  State  who  shall  have  been  convicted  of  having  given 
or  offered  a  bribe  to  procure  his  election  or  appointment. 

Sec.  11.  Laws  shall  be  made  to  exclude  from  ofDce,  serving  on 
juries,  and  from  the  right  of  suffrage,  persons  convicted  of  bribery, 
perjury,  forgery,  malfeasance  in  office,  or  other  high  crimes.  The 
privilege  of  free  suffrage  shall  be  supported  by  laws  regulating  elec- 
tions and  prohibiting,  under  adequate  penalties,  all  undue  influence 
thereon  from  power,  bribery,  tumult,  or  other  improper  practice. 

Sec.  12.  Absence  from  the  State,  on  business  of  the  State,  or 
of  the  United  States,  shall  not  affect  the  question  of  residence  of  any 
person. 

Sec.  13.  A  plurality  of  the  votes  given  at  any  electioa  shall  consti- 
tute  a  choice,  where  otherwise  not  directed  in  this  Constitution. 

Sec.  14.  The  Legislature  shall  provide,  by  law,  for  the  maintenance 
and  efficiency  of  a  State  Board  of  Health. 

Sec.  15.  Mechanics,  material-men,  artisans,  and  labourers  of  every 
class  shall  have  a  lien  upon  the  property  upon  which  they  have  be- 
stowed labour  or  furnished  material,  for  the  value  of  such  labour  done 
and  material  furnished;  and  the  Legislature  shall  provide,  by  lav. 
for  the  speedy  and  efficient  enforcement  of  such  liens. 

Sec.  16.  When  the  term  of  any  officer  or  Commissioner  is  not  pro- 
vided for  in  this  Constitution,  the  term  of  such  officer  or  Commissioner 
may  be  declared  by  law;  and,  if  not  so  declared,  such  c^cer  or  Com- 
missioner shall  hold  his  position  as  such  officer  or  Conunlssioner  during 
the  pleasure  of  the  authority  making  the  appointment;  but  in  no  case 
shall  such  term  exceed  four  years. 

Sec.  17.  EHght  hours  shall  constitute  a  legal  day's  work  on  all  pub- 
lic work. 

Sec.  18.  No  person  shall,  on  accoimt  of  sex,  be  disqualified  from 
entering  upon  or  pursuing  any  lawful  business,  vocation,  or  profes- 
sion. 

Sec.  19.  Nothing  in  this  Constitution  shall  prevent  the  Legislature 
from  providing,  by  law,  for  the  pairment  of  the  expenses  of  the  Conven- 
tion framing  this  Constitution,  including  the  per  diem  of  the  delegates 
for  the  full  term  thereof. 

Sec.  20.  Elections  of  the  officers  provided  for  by  this  OonstltntioB. 
except  at  the  election  in  the  year  eighteen  hundred  and  seventy-nine, 
shall  be  held  on  the  even  numbered  years  next  before  the  expiration  of 


their  respcotlTe  tar 
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electton. 
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terms  of  such  oScera  Bhal 
flrat  day  at  Jaauar;  next  IoUoitIiik  ttieir 


ARTICLE   XXI 


SacnoK  I.  The  bouodary  of  the  Slate  or  California  shall  be  ai 
(oIIowb:  Conunenclng  at  thB  point  of  Intersection  ot  the  forty-second 
desree  of  north  latitude  with  tlie  one  bunilred  and  twentieth  dcEree 
of  longitude  west  from  Grctnwlcb.  and  running  south  on  Ihe  line  Of  sold 
one  hundred  and  twanlletb  degree  of  west  longitude  until  It  intersects 
the  thirty-ninth  degree  ot  north  latitude;  thence  running  In  a  straight 
line,  In  a  south- uasterl;  direction,  to  the  River  Colorado,  at  a  point 
where  it  latersectB  the  tilrty-flflh  degree  of  north  latitude;  thence 
down  the  middle  of  the  channel  of  eald  river  to  the  boundary  line  be- 
tween the  United  States  and  Mexico,  as  established  by  the  treaty  of 
May  thirtieth,  onp  (housand  eight  hundred  and  torty-elght;  thence 
running  west  and  along  said  boundary  line  to  the  Pacific  Ocean,  and 
eitendlng  therein  three  English  miles;  ibence  running  lo  a  north- 
weslerly  direction,  and  following  the  direction  of  the  Pacific  Coast  to 
the  forty-second  degree  of  north  latitude;  thence  on  the  line  of  said 
torty-second  degree  of  north  latitude  lo  the  place  of  beginning.  Also 
InclndlDK  all  the  lalands.  barbouri,  and  bays  along  and  adjacent  to  tlia 


ARTICLE    XXII 


That  no  Ineonvenlence  may  arise  from  the  alterations  and  amand- 
ments  In  the  Constitution  of  this  BtaCe.  and  to  carry  the  aame  into 
complete  effect,  it  Is  hereby  ordered  and  declared: 

Section  1.  That  all  laws  In  force  at  the  adoption  of  this  Canatltu- 
tion,  not  inconsistent  therewith,  shall  remain  in  (uU  (orca  and  effect 
until  altered  or  repealed  by  the  Legislature;  and  all  rights,  actions. 
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of  Printing  of  the  State   of  Caii.'ar:::* 
fore  the  first  Wednesday   in  May.  a.  : 
.  y-nine,  cause  to  be  printed  at  th€  S'.iv 
form,  simply  stitched,  as  many  copiri  ii 
■    are  registered  TOters  in    this    State,   izt 
I  the  Post-Offlce  address  of  each   regist-^r-l 
.  ■>  not  called  for  ten  days  after  reaching  :h?:r 
:;ub]ect  to  general  distribution  by  the  sevenl 
.-".    The  Governor  shall  issue  his  proclacia::c= 
.'  ction  for  the  adoption  or  rejection  of  this  Ccz- 
riy  days  before  the  said  first  Wednesday  o'  May 
I  serenty-nlne.  and  the  Boards  of  Superrisori  c' 
.-«  shall  cause  said  proclamation  to  be  made  putl:: 
counties,  and  general  notice  of  said  election  to  t'i 
-en  days  before  said  election. 

-  :perintendent  of  Printing  of  the  State  of  Calif orria 

-  wenty  days  before  said  election,  cause  to  be  printed 
0  the  Clerk  of  each  county  in  this  State  five  times  -^r 
.'/crly  prepared  ballots  for  said  election  that  there  irr 

i  respective   counties,  with   the   words   printed   thereon. 

.V  Constitution."    He  shall  likewise  cause  to  be  so  pr:3:ei 

d  to  said  Clerks  five  times  the  number  of  properly  preparnl 

said  election  that  there  are  voters  in  said  respective  cous- 

.  the  words  printed  thereon,  "Against  the  New  Const itu::cD.* 

.  vftsry  of  State  is  ht  reby  authorized  and  required   to   furnish 

■rintendent  of  State  Printing  a  sufficient  quantity  of  legal  baJ- 

■ir.  now  on  hand,  to  carry  out  the  provisions  of  this  section. 
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r  the  BeyerBl   countlea 


■   5ald  e 


In  the  State  sball,  at 
le  delivered  to  the  In- 
r  polUtig  place  In  thdr 


II    ^t  each  electlan  precinct  o 
Miltablc  reglaters,  poU-liDoli 
'!  ibe  aforesaid  ballots,  which  Dumlier,  In  thi 
n  llmea  greater  than  the  Dumber  nt  volcre  In 
■^[a  or  polling  plaopa.    The  return  of  [he  number 
rfsideotlal   election    In    the    rear   elghteFC 
ill  aerve  as  a  basis  at  calculation  tor  this  and  the  pre- 
;  provided,    that  the  duties   In   this  and   the   preceding 
^d    upon    the  Clerks   or    the    respective   counties    ahall. 
1  County  of  San  Francdsco.  be  performed  by  the  RbeIs* 
for  said  city  and  county. 
Every  clllien  ot  the  United  States,  entitled  by  law  t 
■      rni^mbera  ot  the  Aanembly  In  this  State,  sbaJl  be  entitled  to  vote 

!he  adoption  or  rejection  of  thla  CooBtltution. 
-EC,  6,  The  olBcera  ot  the  several  countlea  of  this  State,  whose  duty 
]C  Is,  under  the  law,  to  receive  and  cajnaas  t 
several  precincts  ot  tbeir  respective  counties,  as  well  as  or  the  City 
and  County  of  San  Francisco,  ahall  meet  at  the  usual  place  i 
for  such  purposes  on  the  flrst  Monday  after  said  election, 
time  o[  meeting,  the  returns  from  each  precinct  in  the 
which  tbo  polls  were  opeoed  have  been  received,  the  Board 
and  there  proceed  to  canvass  the  returns:  but  If  all  the  returns  have 
not  been  received,  the  canvass  must  be  postponed  from  time  to  time 
until  alt  the  returas  are  received,  or  until  the  second  Monday  after 
said  election,  wheo  they  shall  proceed  to  make  out  returns  ot  the  votes 
cast  tor  and  against  the  new  Constitution;  and  the  proceedings  of  said 
Boards  shall  be  the  same  as  those  prescribed  tor  like  Boards  In  the 
case  ot  an.  election  tor  Goveroor.  Upon  the  completion  of  said  cahvass 
and  returns,  the  said  Board  shall  Immediately  certify  the  same.  In  the 
usual  form,  to  the  Oovernor  ot  the  State  of  California, 

Sec.  9.  The  Govflrnor  ot  the  State  o(  California  shall,  aa  soon  as  the 
returns  ot  said  election  shall  be  received  by  htm,  or  within  thirty  days 
after  said  election.  In  the  presence  and  with  the  assistance  of  thi> 
Controller,  Treasurer,  and  Secretary  of  State,  open  and  compute  all 
the  returns  received  ot  votes  cast  tor  and  agaJost  the  new  Constitution. 
If,  by  such  eiamlnatlon  and  compulation.  It  Is  ascertained  that  a 
malority  ot  tfae  whole  number  ot  votes  cast  at  such  election  Is  In 
favour  of  such  new  Conetltutlon,  the  Executive  ot  this  State  shall,  by 
his  proclamation,  declare  such  new  Constitution  to  be  the  Conatltutlon 
of  the  State  of  CallfDrnIa,  and  that  It  shall  take  effect  and  he  Id  force 
on  the  daya  hereinafter  speclfled. 

Sec.  10.    In  order  that  future  elections  In  this  Slate  shall  conform  to 

the  requirements  ot  the  Constitution,  the  terms  ot  all  otHcers  elected 

^Ht  the  flrit  election  under  the  snjne,  shall  be,  respecUvely.  one  year 
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shorter  than  the  termB  as  fixed  b;  law  or  by  Ihla  Cone  U  tut  Ion; 
succfuors  ot  all  BUch  offlcers  shall  be  elected  bI  the  laBt 
before  the  expiration  ot  the  terms  as  In  this  section  provided. 
first  oflicers  chosen,  niter  the  adoption  of  this  Constitution, 
elected  Bt  ibe  time  and  Id  the  miuiner  now  provided  by  UiV.  JodleUl 
oflicers  and  the  Superintendent  of  Piihllc  Instruction  Hhall  be  elected 
Bt  the  time  and  In  the  manner  that  Stale  officerB  are  elected. 

Sac.  11.  All  laws  relative  to  the  present  Judicial  Bystcm  Ot  th« 
State  shall  be  applicable  to  the  judicial  systero  created  by  this  Cos- 
slltutioD  until  chsogcd  by  leglslatioD. 

Sec,  12.  This  Constitution  shall  take  effect  and  be  In  toTce  on  tut 
after  the  fourth  day  of  July,   elgbteeo  hundred  and   aeyenty-nlDe.  il 

all  ofDcers,  the  commencement  of  their  termn  of  olSce,  and  Ilie  nectiic 
of  the  Legislature.    In  all  other  rcsiieclB,  and  for  all  other 
this  Constitution  shall  take  effect  on  the  first  day  at  Januarf, 
hundred  and  eighty,   at  twelve  o'clock  meridian. 

J.  P.  HOOB.  frvMUmL 

Attest;    Edwin  P.  SMirn,  SecTrtnty. 


?bs  reader  may  be  recommended.  If  he  want*  the  pfttletiec  Is  imI 
throuzh  the  whole  ot  this  Conelltutlon,  to  look  at  iks  (oUvwnt 
parti  ol  It:  Arts,  i.,  Iv.  1|  2,  15.  IE,  Z4-Z6,  30-36:  «t.  |l  10.  U.  A 
M;  li..  xl.  It  S,  IS;  xll.,  xlil.,  ivl.,  ivlL,  xlx.,  u.  S|  I.  8.  15,  II-Hl} 
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shorter  than  the  terms  as  fixed  by  law  or  by  this  ConstltntkNi; 
succeasors  of  all  such  ofllcera  shall  be  elected  at  the  last 
before  the  expiration  of  the  terms  as  in  this  Bectloa  proTldad.  Tfei 
first  officers  chosen,  after  the  adoption  of  this  Constitution,  shall  li 
elected  at  the  time  and  in  the  manner  now  prorlded  by  law.  JWIcU 
ofllcers  and  the  Superintendent  of  Public  Instruction  shall  be  eieeltl 
at  the  time  and  in  the  manner  that  State  officers  are  elected. 

Sbc.  11.  All  laws  relative  to  the  present  Judicial  system  of  tli 
State  shall  be  applicable  to  the  Judicial  system  created  by  this  Ov- 
stltution  until  changed  by  legislation. 

Sec.  12.  This  Constitution  shall  take  effect  and  be  in  force  €B  ail 
after  the  fourth  day  of  July,  eighteen  hundred  and  serenty-sluc,  ft 
twelve  o'clock  meridian,  so  far  as  the  same  relates  to  the  eleeClMtf 
all  officers,  the  commencement  of  their  terms  of  office,  and  the 
of  the  Legislature.  In  all  other  respects,  and  for  all  other 
this  Constitution  shall  take  effect  on  the  first  day  of  January,  elghtMi 
hundred  and  eighty,  at  twelve  o'clock  meridian. 

J.  P.  HOOB;  PtsiMmL 

Attest:    Edwin  F.  Smith,  Secretary, 


[The  reader  may  be  recommended.  If  he  wants  the  patience  to 
through  the  whole  of  this  Constitution,  to  look  at  the  tollewlil 
parts  of  it:  Arts.  1.,  iv.  fif  2,  15,  16,  24-26,  80-85;  tL  88  10,  U.  IX 
24;  ix.,  xi.  if  8,  18;  xii.,  xiU.,  xvi.,  xvli.,  xix.,  xx.  ||  2.  S.  15.  n«1l4 
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